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CHAPTER XVII. 

IMX'n-l.VIl IlKMEUIKS IX EQUITY mj<COVEl!V CAXCELE.\- 

TlitX AXU PLEIVEEY OP IXSTIlL'.MEXTj^. 

§ CSS. We shall now proceed to the consideration of 
the other branch of concurrent jui’isdiction, that, in 
which the peculiar remedies afforded by Courts of 
Equity constitute the principal, although not the sole, 
ground of jurisdiction. 

^ GS9. And, here, we may begin by adverting to that 
large class of cases, where the remedy of a Dis.'overy 
constitutes the main ground, and, in many cases, the 
sole ground, upon which a bill in Equity is maintain- 
able in point of jurisdiction. Every origiiial bill in 
Equity may, in truth, bo properly deemed a bill of dis- 
covery j for it seeks a disclosure of circumstances rela- 
tive to the plaintiff’s case. But that, which is usually 
and emphatically distinguished by this appellation, is a 
bill for the discovery of facts, resting in the knowledge 
of tho defendant, or of deeds, or Avritings, or other 
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things, in his custody, possession, or power, hut seeking 
no relief in consequence of the discovery, although it 
may pray, and often docs pray, for a stay of proceed- 
ings at law, until the discovery shall be made.* 'Whcrc- 
ever, therefore, such a discoveiy alone is sought, with- 
out asking any relief, Courts of Equity have a complete 
jurisdiction to compel the discovery, if the plaintiff is 
entitled to it according to the general principles which 
govern the subject. Courts of Law are incompetent, 
by their very structure, to compel such a discovery; 
and, therefore, it properly falls under the head of the 
exclusive jurisdiction of Courts of Equity, where the 
nature and limits of the right to a discovery will bo 
fully examined.^ 

§ 690 . Hut the class of cases, designed to be treated 
of in this place, arc eases where relief is soughl. as con- 
sequent upon the discovery of facts ; and where, but for 
the want of such discoveiy, the 5asc would be perfectly 
remediable at law. The necessity of obtaining a disco- 
very in such CMScs, therefore, constitutes the sole ground 
of Equity Jurisdiction ; and if, upon such a bill, no dis- 
covery is obtained, the cause fails, and the bill must be 
dismissed. If, on the other hand, the discovery is 
obtained, then (as we have already seen) Courts of 
Equity, in many caso.s, will proceed to give entire and 
full relief. This subject has been already, treated some- 
what at length in the preliminary part of those Com- 
mentaries;® and, therefore, the ground of this jurisdic- 


1 Milf. PI. Eq. by Jeremy, 53, 183 lo 185; Post, 5 118:5; Cooper, Jvp 
PI. ell. 1, ^ 4, p. 58 ; Id. eh. 3, ^ 3, p. 188 ; Jercniy on Eq. Juri&d. 11. C, 
eh. 1, p. 257, &c. ; 2 Fonbl. Eq. IJ. fi, eh. 3, ^ 1, &e. ; 1 Madd Ch. Pr. 
160, flic. ; Story on Equity Plead. ^ 311, 312, 315. 

2 Post, i 1480 to 1505. 

^ Ante, ^ Cl to 71 ; Post, ^ 1483 ; Story on Eq. Plead. § 311 to 316, 
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tion may be briefly summed up in tbo- language of Mr. 
Fonblaiique, in a pas.sage, from which a short quotation 
has been already made ; — ^“This concurrence of juris- 
diction,” [by Courts of Equity] says he, “ may, iu the 
greater number of cases in which it is exercised, be jus- 
tified by the propriety of preventing a multiplicity of 
suits ; for, as the mode of proceeding in Courts of Law 
requires the plaintiff to establish his case, without ena- 
bling him to draw the necessary evidence from the 
examination of the defendant, justice could never be 
obtained at law in those cases where the principal facts, 
to bo proved by one party, are confined to the know- 
ledge of tlio other party. In such cases, therefore, it 
bccomc.s necessary for the party, wanting such evidence, 
to resort to the extraordinary powers of a Court of 
liquity, which will compel the necessary discovery. 
And the Court, having acquired cognizance of the suit 
for the purpose of discovery, will entertain it for the 
purpo.so of relief iu mo.st cases of fraud, account, acci- 
dent, and mistake.” ‘ 

§ AVo have already seen, that there is a differ- 
ence between the English and the American Courts, in 
rcg.'ird to the extent of the jurisdiction, attaching for 
relief, as consequent upon discovery.® Eut, whichever 
doctrine ought upon principle to prevail, there is no 
doubt of tha two propositions .above staled ; first, that 
the necessity of a discovery in a Court of Ivjuity 
furnishes a ju.st foundation of jurisdiction in a great 
variety of cases ; ^ and secondly, that, if the discovery 


* 1 Etj. B. 1, cli. 1,^3, iioto (/’), p. l‘J. 

71. 

^ Sro Lord KIdon’s Bemarks, in Kemp v. Pryor, 7 Vos. CIH. ‘JPk lii 
Pearce v. Cresvvick, 2 Harems K. 293, Mr. A"icc Chancellor Wi^^rain said : 
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is totally denied by the answer, the bill must be dis- 
missed, and the relief denied, although there might be 
other evidence sufficient to establish a title to relief; for 
the subject-matter is, under such circumstances, exclu- 
sively remediable at law. With those few I’emarks, the 
furl her consideration of this subject may be dismissed 
in this place. 


“ The first proposition relied upon by the plaintiH', in support of the oiiuity 
of his bill, is this, — tL.it the case was one in which the rip[ht to discovery 
woulvi carry with it the ritrht to relief. And, uiuiouhtcdly, dicta are to bo 
met with, tendinrr directly to the conclusion, that the ritihl to discovery 
may entitle a plaint’fF to relief also. Tn Adley v. The \Vh!t^tal)le Com- 
pany, 17 Vcs. 321, Lord Eldon says: “'riicre is no mode of asctMiaining 
what is due, exce.'t an account in a Court of Equity ; hut it is said the 
party may have disci very, and then ^o to law. The answer to that is, 
that the ri^^Iit to discovery carries alonj? w’llli it the ri^rlit to ndu f in 
equity.” In Ryle t>. llapj^ic, 1 J. & W. 230, Sir Thomas IMumor said : 
“ When it is admitted that a party comes here properly for the disco\ery, 
the Court is never disposed to occasion a mullqilicity of suits, hy niaUin;^ 
him "o to a court of Law for the relief.” And, in M’Kenzic n.rrohnf.on, 
4 Madd. 373, Sir J. Lcacli says t “ The plaiiiliir can only learn from this 
discovery of the defendants, how they have acted in the execution of their 
ai^ency ; and it would be most unreasonable that he should pay tliem for 
that discovery, if it Turned out that they luul abu.sed hi.«! confideucL* ; yet 
such must be the cas?e if a bill for relief will not lie.” Now, in a eaM.* in 
which I ihinU that justice requires the ('ourl, if possible, to find an equity 
in this hill, to enable it once for all to decide the ipiesiion between the 
parties, I should reluctantly deprive the plainiift' of any r(iinty to which 
the dicta I have referred to may entitle him. Rut I confe§s that the ari^u- 
ment founded upon these dicta appears to me to he expo-^ed to the objec- 
tion of proving too much. They can only ho Toconciled with the orilinary 
practice of the (murt, by understanding them as iiavino been uttered with 
reference, in each case, to the subjcet-matler to winch they were applied, 
and not as laying down any abstract proposition so wide as the plaiutilVs 
argument requires. I think this part of the plaintilF’s case cannot be 
stated more highly in his favor than this, — that the nccc.s.'^ily a party may 
be under (from the very nature of a given transaction) to come into equity 
for discovery, is a circumstance to be regarded in deciding upon the dis- 
tinct and independent question of equitable jurisdiction; further ibaii this 
I have not been able to follow ibis brnncii of the plaintiff's argument.'’ 
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§ G92, Another head of Equity Jurisdiction, founded 
upon the like circumstance of a peculiar remedy, embra- 
ces that large, class of cases, where the Rescission, Can- 
cellation or Delivery up of agreements, securities, or 
deeds, is sought, or a specific performance is required of 
the terms of such agreements, securities, or deeds, as 
indispensable to reciprocal justice. It is obvious, that 
Courts of Law are utterly incompetent, by their general 
organization, to make a specific decree for any relief of 
this sort ; ^ and, without it, the most serious mischiefs 
may often arise to the parties interested. The sub- 
ject naturally divides itself into two great branches. 
In the first place. What are the cases, in which Courts 
of Equity will undertake to rescind, cancel, or direct a 
surrender of contracts, securities, and deeds •, and, in the 
second place, What are the cases, in which Courts of 
Ctpiity will enforce a specific performance of them. 

J 003. Before proceeding to the consideration of these 
distinct and important subjects, it may be proper to 
suggest that the application to a Court of Equity for 
cither of these purposes is not, strictly speaking, a mat- 
ter of absolute right, upon which the Court is bound to 
pass a final decree. But it is a matter of sound discre- 
tion. to be exercised by the Court, cither in granting or 
in refusing the relief prayed, according to its own 
notion of Avhat is reasonable and proper under all the 
circumstances of the particular casc.''^ Thus, for instance, 
a Court of E([uity will sometimes refuse to decree a 
specific performance of an agreement, which it will 


1 Jiromlcy v. Ilulland, 7 Ves. 18. 

“ I Fdii'jI. Kq. J5. 1, cli. 3, ^ 9, nolo (i) ; 3 Wooddes. Lcct. 5H, p. 404, 
4Gri, 4()() ; Morllock v. Huller, 10 Ves. 293 ; S. C. 2 Dow, R. 51 S. 
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yet decline to order to be delivered up, cancelled, or 
rescinded.* ()n the other hand, a specific performance 
will be decreed upon the application of one party, when 
it would be denied upon the application of the other. 
And an agreement will be rescinded or cancelled upon 
the application of one party, when the Court would 
decline any interference at the instance of the other.® 
So that wo are hero to understand, that the interfe- 
rence of a Court of Equity is a matter of mere discre- 
tion ; not, indeed, of arbitrary and capricious discretion, 
but of sound and reasonable discretion, secundum arhi- 
triuiu hmi JiidicisJ' And, in all cases of this sort, where 
the interposition of a Court of Equity is sought, the 
Court will, in granting relief, impose such terms upon 
the party, as it deems the real justice of the case to 
require ; and, if tlie plaintilT refuses to comply wUh such 
terms, his bill will be dismissed.' The maxim here is 
emphatically applied, — He who seeks eiiuity must do 
equity. 

§ G94. In the first place, then, let us consider, in ^\hat 
cases a Court of Equity will direct the DuLiviaiY vc, 
CAXCELiATiox, 01' Hescission of agi’cemcnt.s, sccuiitics, 
deeds, or other instruments. It is obvious, that the 
jurisdiction, exercised in cases of this sort, is founded 
upon the administration of a protective or preventive 
justice. The party is relieved upon the principle, as it 
is technically called, limcl ; that i.s, for fear that 


1 See M’Leod v. Drummond, 17 Vc*.s. 1C7; Savajrc v. Pirocksopp, 18 
Vcs. 335 ; IMortlock v. Duller, 10 Ves. 305, 308 ; Turner v. Harvey, 
Jacob, R. 178 ; 3 Wooddes. Led. 58, p. 451, 455. 

2 Cooke V. Clayworlh, 18 Ves. 12; 1 Story on Eq. Jurisp. §206. 

3 Goring v. Nash, 3 Atk. 188; Buckle v. Mitchell, 18 Ves. Ill ; Re- 
vell V. Hussey, 2 B. & D. 288 ; Post, § 742, 769. 

^ 1 Fonbl. Eq. B. 1, ch. 4, § 4, note (a) ; Id. B. 1, ch. 2, § 11 
note (p). 
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such agreements, securities, deeds, or other instruments 
may bo vexatiously or injuriously used against him, 
when the evidence to impeach them may be lostj or 
that they may now throw a cloud or suspicion over his 
title or interest.* A fortiori, the party vfill have a right 
to come into Equity to have such agreements, securities, 
deeds, or other instruments delivered up and cancelled, 
where he has a defence agJiinst them, which is good in 
Equity, but not capable of being made available at law.“ 
Wo have already had dccasion to take notice of a great 
variety of cases, in whioh agreements, securities, deeds, 
and other instruments, have been set aside, and decreed to 
be delivered up, on the ground of accident, mistake, and 
fraud.“ Under the two former heads, it will readily be 
perceived, upon the slightest examination, that a rescis- 
sion, or cancellation of the agreements, securities, deeds, 
or other instruments, would not, in a groat many cases, 
be an appropriate, adequate, or equitable relief. The 
accident or mi.stake may be of a nature which does not 
go to the very foundation and merits of the agreement ; 
but may only require, that some amendment, addition, 
(]ualincation, or variation should take place, to make it 
at once just, and reasonable, and fit to be enforced.* 
lJut it can rarely be said, that, iti cases of fraud, actual 
or constructive, the same observations properly apply. 
If tlicrc is actual fraud, there seems the strongest 


1 Nowlaiul on Contracts, ch. 31, p. 4‘.)3, &c. ; Post, >5^ ^tiO, 701; Petti: 
r. Shepherd, 5 Paijjr, 11. 103. See Burt x\ Cassely, V2 Ala. 731. 

2 Jlecd r. Dank of Newburgh, I Paige, R. 215, 2 IS. 

^ Ante, ^ 1(>1, 430 ; Wiilan v. Willan, 10 Vcs. 72 ; Underhill r. llor- 
wood, 10 Ves. 225 ; Ware r. llorwuod, 14 V'es. 28, 31, 32. 

^ See Milford, Eq. PI. by Jeremy, 127, 128, 129, and note (//) ; Skil- 
U tn's Executors v. May’s E.xccutors, 4 Cranch, 137 ; Boyce’s Executors 
V (.Jrundy, 3 Peters, 210. 
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ground for the interference of a Court of Equity, to 
rescind a contract, security, or other instrument.’ And, 
if the fraud bo constructive, still for the most part it 
ought to draw after it the same consequences, either as 
a breach of trust, or an abandonment of duty, or a viola- 
tion of public policy.® But, although fraud may, in all 
these cases, furnish a sufficient ground to rescind a con- 
tract, injure siriclissinio ; yet, there maybe circumstan- 
ces which may justly mitigate the rigid severity of ’the 
law ; or may place the parties in dclido ; or may 
require a Court " of Equity, from the demerit of the plain- 
tiff in the particular transaction, to abstain from the 
slightest interference; or may even induce it, if it 
should rescind the contract, to do so only upon the terms 
of due compensation, and the allowance of the counter- 
vailing equities of the plaintiff.® 

§ 605. AVithout attempting to go over the dilferent 
classes of cjises of fraud, (which have been already enu- 
merated,) it may be stated, that Courts of Equity will 
generally set aside, cancel, .and direct to be delivered 
up, agreements, and other instruments, however solemn 
in their form or operation, where they are voidable, and 
not merely void, under the following circumstances. 
First, where there is actual fraud in the party defend- 
ant, in which the party plaintiff has not participated. 
Secondly, where there is a constructive fraud against 
public policy, and the party plaintiff has not partici- 
pated therein. Thirdly, where there is a fraud against 


1 See Rumph v. Abercrombie, 12 Ala. 01 ; Sheppard v. Ireson, 12 
Ala. 97. 

2 Thompson v, Graham, 1 Taige, R. 384. 

3 Ante, ^ 60; 1 Fonbl. Eq. B. 1, ch. 1, ^ 3, note (A) ; Holbrook v. 
Sharpey, 19 Ves. 131 ; Harding v. Handy, 11 WTheat. R. 125, 120. 
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public policy, .and the party plaintiff has participated 
therein, but public policy would be defeated by allow- 
ing it to stand. And lastly, where there is a construct- 
ive fraud by both parties, but they are not in puri 
delicto}- 

§ 695 a. The two first classes of cases seem scarcely 
to require any illustration ; since it is manifestly a 
result of natural justice, that a party ought not to be 
permitted to avail himself of any agreement, deed, or 
other instrument, procured by his own actual or con- 
structive fraud, or by his own violation of legal duty or 
public policy, to the prejudice of an innocent party. 
The third class may be illustrated by the common case 
of a gaming security, which will be decreed to be given 
up, notwithstanding both parties have participated in 
the violation of the law; because public policy will be 
best subserved by such a course.^ The fourth class may 
also be illustrated by cases, where, although both parties 
have participated in the guilty transaction, yet, the 
party, who seeks relief, has <actcd under circumstances 
of oppression, imposition, hardship, undue influence, or 
great inequality of age or condition ; so that in a moral, 
as well as in a legal point of view, his guilt may well 


^ Si;o Ante, <5* to .’iSl ; Milford, Kq. Tl. by Jeremy, 128, 129, and 
notes; 3 Wooddes. Led. TiS, p. 458, 459, and note; Haninjiion v. Du 
('hatel, 1 15ro. Cli. 121 ; S. C*. 2 Dick. 581 ; S. C. more full, 2 Svvansl. 
K. 159, note ; St. J(»hri r. St. John, 11 Ves. 535, 530 ; Wynne r. Callan- 
der, 1 lluss. Hep. 293; Jackman n, Mitchell, 13 Ves. 581, 583; Fanning 
r. Diinharn, 5 Johns. Ch. R. 130, 112; Earl of Milllown r. Stewart, 3 
Myliie Craig, U. 18, 24 ; Ante, ^ 302 ; Thompson n. Clraham, 1 Paige, 
R. 381 ; Seymour v. Delaney, 3 Cowen, R. 415 ; MacCabe r. Hussey, 2 
Dow & Clark, 410; S. C. 5 Bligh, R. 715. 

® Ante, ^ 302 ; Earl of Milltown v. Stewart, 3 Myine & Craig, 18, 24 ; 
Wynne i\ Callander, 1 Russ. R. 293. See, as to gaming securities given 
in a foreign country, Quarricr v, Colston, 1 Phillips, Ch. R. 147. 
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be deemed far less dark in its character and degree, than 
that of his associate.* 

§ 696. But in many cases, where the instrument is 
declared void by positive law, and also, where it is held 
void or voidable upon other principles. Courts of Eq^uity 
will impose terms upon the party, if the circumstances 
of the case require it. Thus, as we have seen, in cases 
of usury. Courts of Equity will not interpose in favor of 
the borrower, except upon the payment or allowance of 
the debt fairly due.® So, in cases of the setting aside 
and cancellatioii, and delivery up of annuity securities, 
because they are not duly registered. Courts of Equity 
will direct an account of all receipts and payments on 
each side, and require the just balance to be paid by 
the proper party.® And similar principles arc applied to 
other cases, where the transaction is deemed indefensi- 
ble, and yet there is an equitable right to compensa- 
tion.^ 

§ 697. On the other hand, where the party seeking 
relief is the solo guilty party, or where he has partici- 
pated equally and deliberately in the fraud ; or where 
the agreement, which he seeks to set aside, is founded 
in illegality, immorality, or base and unconscionable 
conduct on his own part ; in such eases Courts of Equity 
Avill leave him to the consequences of his owm iniquity ; 
and will decline to assist him to escape from the toils, 
which he has studiously prepared to entangle others, or 


' Ante, ^208, 300, 301. 

2 Ante, ^ 302. 

3 Holbrook V, Sharpey, 19 Ves. 131 ; Bromley v, Holland, 5 Ves. OIR : 
S. C. 7 Ves. Ifi to 28; Byne v. Vivian, 5 Ves. fiOG, 607 ; Byne r. Potter, 
.5 Ves. 609. 

4 See Harding v. Handy, 11 Wheat. 103, 125, 126. 
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whereby he has sought to violate with impunity the 
best interests and morals of social life.* And if acts of 
this sort have been deliberately done, under circum- 
stances, in which innocence has been betrayed, or con- 
fidence seduced, or falsehood or concealment systematic- 
ally practised, a fortioii, Courts of Equity could not, 
without staining the administration of justice, interfere 
to save the party from the just results of his own gross 
misconduct, when the failure of success in the scheme 
would manifestly be the sole cause of his praying relief. 

§ 698 . A question has often occurred. How far Courts 
of Equity would or ought to interfere to direct deeds 
and other solemn in-struments to be delivered up and 
cancelled, which are utterly void, and not merely void- 
able.® The doubt has been, in the first place. Whether, 
as an instrument utterly void is incapable of being 
enforced at law, it is not a case, where the remedial 
justice to protect the party may not be deemed ade- 
quate and complete at law, and therefore where the 
necc.«.sily of the interposition of Courts of Equity is 
obviated.® [Upon this principle a Court of Equity has 
refused to set aside a sale made by an administrator, 
without an order of the proper Court ; the deed being 


^ Spc Ante, ^ ‘JDS lo 305. Sec also Franco v. Dolton, 3 Yes. jr., 30^ 
10 372; !Sl. John r. Si. Jolin, 11 Vcs. 535, 536; Dr.'ickenbury i\ Drack- 
onhiiry, - Jac. & Walk. 3D1 ; Gray v. Mathias, 5 Vcs. jr. 2SG ; Denyon r. 
Nolilcfiphl, ‘J Knrr. Law & Kq. Jl. 117. 

^ See Milford, Fiq. 1*1. by Jeremy, 129, and note (^); 2 Swanst. 159, 
note (h ) ; Droinley v. lIollan^5 Yes. C18, 019 ; S. C. 7 Ves. 18. 19 , 
Simpson r. Lord Ilowden, 3 Wyliio & Craig, R. 102, 103 ; Culniaii i 
Sarrcl, 1 Vcs. jr. R. 50. 

3 Hilton r. Barrow, 1 Vcs. jr. 284 ; Ryan v, Mackmath, 3 Dro. ('’li. I\ 
15, 10, Mr. Delt's note (1), and Pierce r. Webb, there cited, p. 16, note 
(2) ; Jervis v. While, 7 Ves. 413, 414 ; Gay r. Mathias, 5 Vcs. jr. 293, 
291 ; Drornlcy r. Holland, 5 Vcs. 618, 619 ; Peirsoll v, ICIIiot, 0 Peters, 
R. 05, 98. 
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absolutely void, there is au adequate remedy at law.'] 
And, in the next place, Whether, if the instrument be 
void, and ought not to be enforced, the more appropri- 
ate remedy in a Court of Equity would not bo, to order 
a perpetual injunction to restrain the use of the instru- 
ment, rather than to compel a delivery up and cancella- 
tion of the instrument.® 

§ 699. Where the party is seeking a discovery, as 
the means of arriving at relief, by the delivery rip or 
cancellation of the void instrument, it seems somewhat 
difficult to unuerstand, why a Court of Equity, having 
acquired a full jurisdiction in the case for discovery, 
should not, when that is obtained, proceed, for the pur- 
pose of preventing multiplicity of suits, to make a 
decree for the relief sought.® Eut, where no discovery 
is sought, and the naked case, made by the bill, is for 
a mere delivery up or cancellation of the instruincnl, 
not averring any defect of proof, but simply stating, 
that the instrument is void ; there might be more color 
for some scruple in entertaining the bill.* [And the 
delivery up of a written instrument of a former closed 
indebtedness, which remained in adverse hands, but 
upon which no action or claim in Equity existed, has 
been refused, where the only ground alleged was a fear 
of a subsequent suit upon it, or an injury to the com- 
plainant’s credit, if the document were exhibited.®] Still, 


1 Mawhorter v. Armstrong, IG Ohio, 188. 

2 Milford, Eti- PI. by Jeremy, 129, a^notn (i) ; Jervis v. White, 7 
Ves. 414 ; Ilanriington v, Du Chalel, 1 Wo. Ch. R. 121 ; S. C. 2 Dick. 
681, and more fully, 2 Swanst. R. 159, note. 

3 See Newman ». Milner, 3 Ves. jr. 483; Ante, ^ G1 to 74, 690, G91 . 
Post, ^ 1483. 

4 See Gray v, Mathias, 5 Ves. 286 ; Franco v, Bolton, 3 Ves. 308. 

5 Wilkes V. Wilkes, 4 Edw. Ch. R. 630. 
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in the former case, the specific relief required being such 
as a Court of Law cannot give, and yet the instrument 
being, from its very nature, and its apparent validity, 
calculated to throw somef doubt upon the title, or being 
capable of future misuse, the justice of a Court of 
Equity would seem to require, even under such circum- 
stances, an interposition to prevent serious mischiefs.' 

§ 700. But whatever may have been the doubts or 
difficulties formerly entertained upon this subject, they 
seem by the more modern decisions to be fairly put at 
rest ; and the jurisdiction is now maintained in the full- 
est extent.^ And these decisions arc founded on the 
true principles of Equity Jurisprudence, which is not 
merely remedial, but is also preventive of injustice. If 
an instrument ought not to be used or enforced, it is 
against conscience for the party holding it to retain it ; 
since lie can only retain it for some sinister purpose. If 
it is a negotiable instrument, it may be used for a fraud- 
ulent or improper purpose, to the injury of a third per- 


^ Jlamilion r. Cumminfrs, 1 Johns. Ch. R. 520 lo 521 ; Ilawksliaw r 
Parkins, 2 Swanst. R. 510. 

2 llamillon r. Cummings, 1 Johns. Ch. 11. 520 lo 521, and ihe cases 
ihere citod ; The Chaulautiuo Counly Rank r. While, 0 Barbour, S. C. R. 
005; Milford, Kq. PI. by Jeremy, 128, 120, and noles ; Mr. Swanslon's 
note lo Davis Duke of Marlborough, 2 Swanst. R. 157, note (//) ; St. 
John r. St. John, 11 Ves. 535; Milford, Eq. PI. by Jeremy, 127 lo 130. 
1 Madd. Ch. Pr. ISO lo 190 ; Simpson r. Lord IIo\vdcn,3 Mylne it Craig. 
R. 101, 105; Mayor of Colchcslcr t>. Lowton, 1 Vcs. & Beam. 214 ; 
Bromley r. Holland, 7 Vcs. R. 10, 10, 20, 21 ; Hayward v. Diinsd.de, IT 
Ves. 112 ; Pierce r. Webb, cilg^n Mr. Belt's edit, of 4 Bro. Ch. U. 1 16 
note; Williams r. Fliglit, 5 lll^Kn, R. 41. See Mr. BcIPs notes to Ryan 
V. Mackmalh, 3 Bro. Ch. R. 15; Cheiincl r. Churchman, ciied ibid, p 
10; Miiishaw v. Jordan, ibid. p. 17; Lisle r. Liddle, 3 Ansi. R.619, 
Picrsoll r. Elliot, 6 Pelcrs, U. 05, 08, in which last case the doctrine was 
much considered. [See Sismay v, Eli, 13 Jurist, 480.] 

EQ, JUK. — VOL. n. 3 
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son.* If it is a deed, purporting to convey lands or 
other hereditaments, its existence in an uncancelled state 
necessarily has a tendency to throw a cloud over the 
title.® If it is a mere written agreement, solemn or oth- 
erwise ; still, while it exists, it is always liable to be 
applied to improper purposes; and it may be vexa- 
tiously litigated at a distance of time, when the proper 
evidence to repel the claim may have been lost, or 
obscured ; or when the other party may bo disabled 
from contesting its validity with as much abilitj-^ and 
force as he can contest it at the present moment.® 

§ 700 «. But where the illegality of the agreement, 
deed, or other instrument appears upon the fac.e of it, 
so that its nullity can admit of no doubt, the same rea- 
son for the interference of Courts of Equity, to direct 
it to be cancelled or delivered up, would not seem to 
apply ; for, in such a case, there can be no danger, 
that the lapse of time may deprive the party of his full 
means of defence ; nor can it, in a just sense, be said, 
that such a paper can throw a cloud over his right or 
title, or diminish its security ; nor is it capable of be- 


1 Minshaw v. Jordan, 1 Bro. Cli. R. IT, Mr. BoU’.s m to ; Bromley r. 

Holland, 7 Ves. 20, 21 ; C. Cooper, R. 0, 21 ; Jervis r While, 7 Ws. 
414: Bishop of Wincliester r. Fournier, 2 Ves. 115,410; Wyiine r. 
Callander, 1 Russell, R.20J; Reed i\ Bunk of Newhiirgh, 1 R. 

215. 

2 Pierce r. Webb, 3 Bro. ('Jh. R. 10, note, ami Afr. Bell’s n trim's ; Hay- 
ward V, Dim&dalc, 17 Ves. Ill ; Bync r. \ ivian,,5 Ves. 000, 007; Mayor 
of Colcliesler v. Jjowton, 1 Ves. & B. 211 ; Allornoy-Cenoral v. Mor«(an, 
2 Russell, R. 300 ; Duncan i\ Worr^MO Price, R. 31 ; Jackm in v. 
Mitchell, 13 Ves. 581 ; Petit v. Shcphal^lp J’aigre, R. 493; Van Horen r. 
Mayor, &c., of New York, 0 Pai^e, R. 3HH. 

3 Bromley v. Holland, 7 Ves. 20, 21 ; Kemp v. Pryor, 7 Ves. 218, 210 ; 
St. John V. St. John, 11 Ves. 535; Peake v. Highfiehl, 1 Russ. R. 550 ; 
Duncan 1;. Worrall, 10 Price, R. 31; Hamilton i\ Cummings, 1 Johns. 
Ch. R. 520 to 524. 
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ing used as a means of vexatious litigation, or serious 
injury. And, accordingly, it is now fully established, 
that, in such cases. Courts of Equity will not interpose 
their authority to order a cancellation or delivery up of 
such instruments.^ Upon an analogous principle. Courts 
of Equity have refused to entertain a hill for the deli- 
very up of a bill of exchange, on which the holder had 
obtained a jmlgmcnt at law against the plaintiff, which 
Was satisfied, but where ho retained the bill, treating it 
as a case, in which there was scarcely g. pretence of 
danger from future litigation ; * for the bill was merged 
in the judgment. 

§ 701. The whole doctrine of Courts of Equity on 
this subject is referable to the general jurisdiction, which 
it exercises in favor of a party, quia Ibnct? It is not 
confined to cases, where the instrument, having been 
executed, is void upon grounds of law or equity.^ But 
it is applied, even in cases of forged instruments, which 
may be decreed to bo given up without any prior trial 
at law on the point of forgery.® 


* Gray r. Mathias, 5 Vcs. ; Simpson r. Lord Ilowden, Mylnc & 
Oaijr, ‘J7, 102, 10.'?, lOS ; Jlromley v. lltilland, 7 Vcs. 1(», 20, 22. See 
also I’icrsoll v. Llliot, fi I’clrrs, IL 05, 08, 00, 100 ; Van Doren v. Mayor, 
Arc. of New York^ 0 Paii^o, U. 3^8; Smyih i». UrilTin, 13 Simons, R. 215; 
Cox V. (’lift, 2 Comslt, 123. 

- Thidfall r. l..urit, 7 Siin. R. 027. See Lisle r. Liddle, 3 Anst. U. 
(MO, wliere, afier a verdiei and hefnre judgmrnl in favor of llie original de- 
fendant, the plainlilT in c<|uity was held entitled lo a delivery up of tlic 
note. See also ^{yan e. Mackmaih, 3 Kro. Ch. R. 15, 10, 17, and Mr. 
Relt's notes, ibid ; Ante, ^ 70^aiid note (1.) 

3 See Newland on Contr||Bf» P- ; Viner, Ahridg, 

Timct^ A. R. — I I'onbl. Kq. 13 . 1 , ch. 1, ^ 8, and note (//) ; Ante, 001 ; 
Post, ^ H25 to 851. Sec Myers y. Hewitt, 10 Ohio, 410. 

^ See Tliornlon r. Knight, 16 Sim. 500, that a policy of insurance 
would not be delivered up merely on the ground of a direction. 

^ Peake V, llighf|g|d, 1 Russell, K. 550. 
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§ 702. In cases, where the delivery up or cancella- 
tion of any deed or other instrument is sought, on 
account of its being void, the old course used to be, if 
the validity of the instrument was contested, to direct 
an issue or a trial at law to ascertain the fact.* But this, 
although the common practice, w^as a matter in the 
sound discretion of the Court; as the determination of 
a jury upon the point w.as not indispensable. It was 
merely ancillary to the conscience of the Court 
Equity, when administering relief, and not strictly the 
fight of the party.® At present, a dilferent and more 
convenient course seems to prevail (which is clearly 
within the jurisdiction of the Court) ; ;ind that is, for 
the Court itself to decide the point, without sending 
the matter to be ascertained at law by a jury; unlc.ss it 
is satisfied, from the contradictory character of the evi- 
dence, or the want of clearness in the proofs, that such 
a determination by a jury would be advisable.’ 

§ 70-3. Hitherto we have been considering the juris- 
diction of Courts of Equity to decree a delivery up or 
cancellation of deeds or other instruments, on account 
of some inherent defect in their original character, which 
renders them either voidable or void. But the powers 
of Courts of Equity arc by no means limited to ca.scs 
of this sort. On the contrary, its remedial ju.stice is 
often and most beneficially applied, by affording spe- 
cific relief, in cases of unexceptionable decd.s and other 
instruments, in favor of persons, who are legally entitled 


1 See Jeremy on Eq. Juried. B. 3, Vt. 2, ch. 4,^2, p. 469. 

2 Jervis v. White, 7 Ves. 414. 

3 Ibid. ; Newman r. Milnor, 2 Ves. jr. 483 ; Smith i\ Carll, 5 John. Ch- 
R. 118, 119 ; Shepley v, llangely, Daveis, U. 216. • 
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to them.* This, indeed, is a very old head of Equity 
Jurisdiction, and has been traced back^to so early a 
period as the reign of Edward IV.® It is a most im- 
portant branch of Equity Jurisprudence ; and is exerted, 
in all suitable eases of a public or private nature, in 
favor of persons entitled to the custody and possession 
of deeds and other writings. But where the title to 
the possession of deeds and other writings depends 
upon the validity of the title of the party to the pro- 
perty, to which they relate ; and he is not in possession 
of that property; and the evidence of his title to it is 
in his own power ; or it does not depend upon the pro- 
duction of the deed or writings, of which he prays the 
delivery ; in such cases he must first establish his title 
to the property at law', before he can come into a Court 
of Equity for a delivery of the deeds.® But, if his 
title is not disputed, relief follows of course. Thus, 
heirs at law, devisees, and other persons, properly 
entitled to the custody and possession of the title-deeds 
of their respective estates, may, if they are wrongfully 
detained or withhehl from them, obtain a decree for a 
sp’coific delivery of H>em.^ The same doctrine applies 


1 Milftird, Kq. I’l by Jeremy, 117, 118; Brown v. Brown, 1 Dick. B. 
fiO ; Tost, ^ 1)00. [It hsis been expressly decided, that there is nothin" in 
the nature (»f the ccrliticatc of registry of a ship which excludes it from 
the jtirisdiclion of the court to decree its delivery as against a party unlaw- 
fully detaining it. Gibson v Ingo, (i liarc, 112.] 

Milford, Kq. PI. hy Jeremy, 117, note (/) ; Armilagc v. Wadsworth, 
1 Madd. R. B)2. 

■* Milford, Eq. PI. by Jcrtfttiy, 54, 117, 118, 128; Armilagc c. Wads- 
worth, 1 Mailti. R.'IDJ ; Post, ^ OOC. 

Reeves v. Reeves, 0 Mod. R. 128 ; Tanner r. Wise, 3 P. Will. ; 
Hariison v, Suiiihcote, 1 Atk. 539; Ford i». Peering, 1 Ves. jr. 92; 
Papillon V. Voice, 2 P. Will. 478; Duncombo r. Mayer, 8 ^ os. 320; 
JercMiiy on Eq. Juried. B. 3, Pi. 2, ch. 4, ^ 2, p. 408, 409. 
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to other instruments and securities, such as bonds, nego- 
tiable instruments, and other evidences of property, 
which are improperly withheld from the persons, who 
have an equitable or legal interest in them ; ^ or who 
have a right to have them preserved. This redress a 
Court of Common Law is, for the mott part, incapable 
of atfording, since the prescribed forms of its remedies 
rarely enable it to pronounce a judgment in rem, in such 
cases, which is, or can be made, effectual,* It is true, 
that an action of detinue, or cveti of replevin, might in 
some few cases lie, and give the proper remedy, if the 
thing could be found. But, generally, in actions at 
law, damageg only arc recoverable ; and such a remedy 
must, in many cases, be wholly inadequate. This con- 
stitutes the true ground for the prompt interposition of 
Courts of Equity for the recovery of the specific deeds 
or other instruments.® 

§ 704. Upon similar principles, persons having rights 
and interests in real estate, are entitled to come into 
equity for the purpose of having an inspection and 
copies of the deeds under which they claim titlc.^ And 
in like manner, remainder-men, and reversioners, and 
other persons, having limited or ulterior interests in 
real for personal®] estate, have a right, in many cases 

1 See Kayo v. Moore, 1 Sim. & Stu. 01 ; Freeman v. Fairlic, 3 Meriv. 
U. so ; Post, ^ 006. 

2 Milford, Fiq. ri. by Jeremy, 137, 128 , Cooper, Kq. Tl. 137 ; Jackson 
». Buller, 3 Atk. R. 306; S. C. 9 Mod. R. 297 ; Gray e. Cockeril, 2 Atk. 
114 ; Duchess of Newcastle v. Pelham, 3 Rro. Par). Cas. 460, by Tomlins- 
S. C. 1 liro. Pari. Cas. 392, folio editipn. 

9 Ibid. 

* Banbury v. Briscoe, 2 Ch. Cas. 42 ; 2 Kq. Abridg. 285, D. ; Reeves 
n. Reeves, 9 Mod. R. 128. 

» A» in slaves, McDougal r. Armstrong, 6 JInmph. 428 ; Bowling e. 
Bowling, 6 Monroo, 31 ; Nations v. Hawkins, 11 Ala. 859; James v 
Scott, 9- Ala. 579. 
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to come into equity, to have the title-deeds secured for 
their benefit,* [or their interests otherwise secured.] 
But in all such cases, the Court will exercise a sound 
discretion as to making the decree ; for it is by no 
mpans an absolute right of the party to have the title- 
deeds in all cases secured, or brought into chancery for 
preservation. If such a practice were suffered univer- 
sally to prevail, the title-deeds of half the estates in 
the country might be brought into Court. To entitle 
the party, therefore, to seek relief, it must clearly 
appear that there is danger of a loss or destruction of 
the title-deeds in the custody of the persons possessing 
them ; and, also, that the interest of the plaintiff is not 
too contingent, or too remote, to warrant the proceeding.® 
§ 705. Cases also may occur, where a deed, or other 
instrument, originally valid, has, by subsequent events, 
such as by a satisfaction, or payment, or other extin- 
guishment of it, legal or equitable, become fimcius 
officio ; and yet, ifb existence may be cither a cloud 
upon the title of the other party, or subject him to the 
danger of some future litigation, when the facts are no 
longer capable of complete proof, or have become in- 
volved in the obscurities of time.® Under such circum- 
stances, although the deed or other instrument has 
become a nullity ; yet Courts of Equity will interpose 

' Smilli f. Cooke, 3 Aik. 382; Danbury e. Jiriscoe, 2 Ch. Cas. 42; 
Ivie ?\ Ivie, 1 Atk. U. 431 ; Lempsicrw. Pom fn't, Ambler, K. 154 ; Jeremy 
Juiisd. D. 3, Pt. 2, ch. 4, ^ 2, p. 469 ; Freeman r. Fairleo, 3 Meriv. 

R. 30. 

2 Ivie r. Ivie, 1 Aik. 11. 431 ; Peering, 1 Ves. jr. 76, 78; Noel 

r. Ward, 1 Madd. R. 322 ; Lempstcr v. Poinfrci, Ambler, R. 154 ; Pyn- 
cenl r. Pynccnl, 3 Aik. .571 ; Joy r. Joy, 2 Eq. Abridg. 281; Webb v, 
Lyminglon, 1 Eden R. 8, and the Editor’s (a) ; Jeremy on Eq. Jnrisd. 
B. 3, Pt. 2, ch. 4, ^ 3. 

3 See Anon. Gilb. Eq. R. 1 ; Flower u. Marten, 2 Mylnc Si Craig, 459. 
Sco Banks v, Evans, 10 S. Si M. 35, 
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upon the like principles, to prevent injustice, and will 
decree a delivery and cancellation of the instrument. 
This, indeed, is a very old head of Equity ; and traces 
of it are to be found in some of our earliest Reports.* 
§ 705 «. The doctrine has been applied not only to 
cases, where the deed or other instrument is clearly 
established by the proofs, to have become functus ojjicio, 
according to the original intent and understanding of 
both parties ; but also to cases where it has been fairly 
inferable from the acts or conduct of the party entitled 
to the benefit of the deed or other instrument, that he 
has treated it as released, or otherwise dead in point of 
cficct. Thus, for example, where a nephew gave a note 
to his uncle for a sum of money, and afterwards the 
uncle wrote the following entry, “ H, J. P. (the nephew) 
pays no interest, nor shall I ever take the principal 
unless greatly distressed,” and upon his death, the exe- 
cutors found the entry ; it was held a good discharge 
of the note at law.^ So, where*a son-in-law was 
indebted to his fiithcr-in-law on several bonds, and 
by his will the latter left him a legacy, and from 
some memorandums of the testator it was satisfac- 
torily shown, that the testator did not intend that 
these bonds should be enforced by the executors ; it 
was decreed that they should not be the subject of any 
demand by the executors against the son-in-law.® So, 
where a father, upon payment of the debts of his son, 
took a bond from the latter, and it was apparent from 


* Cary, R. 17; Ante, § 700, 700. a, 

2 Aston V. Pye, 5 Ves, 350, note (h). Cited also in Flower o. Marten, 
2 Mylne & Craig, 474, 475. 

3 Eden v. Smith, 5 Yes. 310, 351. Cited also in Flower v. Marten, 
2 Mylne & Craig, 474, 475. 
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all the circumstances, that the father did not intend it 
as an absolute security against his son, but in some 
sort as a check upon his future conduct, and that he 
did not intend, after his death, that it should be treated 
as a debt due from his son to his estate, or to be put in 
force against him, it was decreed that the bond should 
.be delivered up by the executors to be cancelled.^ So, 
where a testatrix, by her will, forgave a debt due to 
her on bond by her son-in-law, and he died in her life- 
time ; it was held, that it was a release in equity, and 
that the bond ought to be delivered up by her exe- 
cutor. 

§ 700. There is also a curious case of an analogous 
nature which was finally decided by the House of Lords, 
in which the powers of a Court of Equity were applied 
to give relief to an extent, which no Court of Law 
would for a moment entertain. The testator, on his 
death-bed, said to his executrix, that he had the bond 
of 13., but when he died B. should have it, and that he 
should not be asked or troubled for it. The executrix, 
after the death of the testator, put the bond in suit ; 
and, thereupon, B. brought a bill for a discovery, and 
delivery ujt, and cancellation of the bond. And it was 
decreed accordingly at the hearing by the Lord Chan- 
cellor, and Ills decree was aflirmed by the House of 
Lords.3 This case carries the doctrine of an implied 


1 riowor V. Marten, 2 Myliic & Craitj, R. 459, 474, 475. 

2 JSipiliorp V. Moxun, o Aik. 57^ Elliot v. Davenport, 2 Vern. 501; 

S. C. 1 r. Will. S'i. Soe also Baker, cited in Mr. ('ov's note, 

1 P. Will. 8r> ; Diillicld V. Klvves, iIRgh, K. (N. S.) 509, 530, 531, 538, 
539 ; ante, ^ 433, nolo (1), ^ 007 ; Post, § 793 a. ; Richards r. ^yines ; 
OEq. Ahndg. 017; S. C. 2 Aik. 319; 2 Barnard, R. 90; S. 1 Bligli, 
R. (N. S.) 537, 538, 539. 

^ Wckelt V. Rahy, 3 Bro. Pari. Cus. 10 [2 Bro. Pari. Cis- l»y Tom- 
lins, .380. ] This caso was rccoivnizcd in its principle by Lord Eoitenham, 
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trust or equitable extinguishment of a debt to the very 
verge of the law. The case would bo clearly unsup- 
portable, as a Donatio mortis causa ; and it must stand 
upon the parol evidence to establish an intention to 
have the bond delivered up, not touched or provided 
for by the testator’s will.i 

§ 700 a. Whether all the cases, which have been, 
cited in the two last soction.s, being cases of imperfect 
gifts or incomplete acts, sought to be enforced in equity 
in favor of mere volunteers, are strictly maintainable or 
not upon the true principles, which norv regulate the 
subject, may perhaps, in the present state of the author- 
ities, be thought to admit of some doubt.® IIq this as 
it may, they proceed upon the distinct ground, th;it the 
transjictioa was one exclusively between the creditor 


in Flower r. Marten, 2 Mylne & Craif^, 4.50, 474, 475. See also Sip- 
thorp V, Moxon, 3 Aik. 5^0, 581. But see Tulliiell v» Constakle, 8 Sim. 
R. (jO, 70. 

1 It may not, perhaps, be ihoufilit very easy, to reconcile the ca’-e of 
TufTnell v. Constable, (8 Simons, 11. ru.) with that of Flower r. Marten, 
(2 Mylne & Craig, R. 451), 474, 475.) The true dinercrice, however, 
seems to be, that in the latter case, taking all the circiiinslanccs logr-tbcr, 
the Court presumed, that the money advanced to the son was (»riginally 
intended as a gift, or that the father sub.^equenily treated it as a gift, and 
abandoned it as a debt. In the furmcT ca.?c, tb(3 assignment of the bond 
was purely voluntary, and it would not lake effect as an as.signment not 
being under seal, and the act, therefore, imperfect. Ij is not, jicriiaps, so 
easy to reconcile Tuffnell v, Con-stable with Eden v, .Smithy 5 \’c.s. R. 
541. It has been ahoady slated (Ante, note (3) to this secliot») that 
Wekelt V. Ral)y (2 IJro. Pari. Cas. b^ Tomlins, p. 38fi) was fully recog- 
nized in its principles, in F'lov\cr v^^arlen. .Sec Ante, ^ 433, n(»!e (1,) 
p. 414, where several of the cases^^Bis subject a*c cited ; aind fi07 5., 
where the case of Richard v. Sym^^2 Kq. Abridg. C17, before Lord 
llardw'icke, is cited, and on which Lord Eldoii commented in Diiffiold e. 
Elwes, 1 Bligh, R. (N. .S.) 537, 538; Callaghan v. Callaghan, 8 Clark & 
Fin. R. 374, 401. 

^ See Ante, ^ 433, 70r>, 700 a.: Flower v. Marten, 2 Mylne & Craig, 
450 ; Edwards i\ Jones, 1 Mylne Craig, 220 ; Tost, ^ 787, 703 r/. 
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and Iho debtor ; and that, taking all the circumstances 
together, it was clearly the intention of the creditor to 
treat the debt as in equity forgiven and released to the 
debtor himself. But cases of this sort are clearly dis- 
tinguishable from purely voluntary imperfect gifts, or 
assignments of debts or other property to third persons, 
and also from purely voluntary contracts iniar vivos, 
to which, however, at first view, they might seem to boar 
a very close analogy.* In respect to voluntary con- 
tracts inter vivos, it is a general principle, that Courts of 
Equity will not interfere; but will leave the parties 
where the law finds them.® In respect also to gifts and 
assignments vUer vivos. Courts of Equity will enforce 
them only, when the gift or assignment is perfected and 
complete, so that nothing farther remains to consummate 
the title of the donee. Eor, if the gift or assignment is 
iinpcrfoet, or any further act remains to be do|p to com- 
plete the title of the donee, Courts of Equit}^ treating 
the, donee as a more volunteer, will not aid him to 
carry into cfiect cither against the donor or .against his 
legal representatives." But of this we shall have occa- 
sion to speak more in another placc.^ 

* A rile, 43^ ; Pohl, ^*87. 

- Pi/st, 787, 7li3 7!)'i, IJ87. 

^ Aiilc, ^ 433, note (I), whcio sevQ^al of llie cases are collectcJ. 
See alho rulverloflrr. Pulvcrtofi, 18 Ves. 91, 93, 99 ; (Oilman- r. Sarrel, 
1 Vos. jr..5*3, 51 ; K]li.son i\ Ihllibon, 0 Vcs. 950 ; Arilrobus r. Sniiilj, TJ 
V(.‘s. 39; iMinUirn v, Seymour, 4 Johns. Ch. K. 49v^, 590 ; Dullield v 
KIwes, 1 Jllirrh, R. (N. S.) 5J9, ^30, 531 ; S. C. 1 Sim. & Stu. 911. 
915 ; Kdwanls v, Jur^s, 7 Sirnons^^ 395 ; S. C. 1 Mylne & Craifr, R 
991), 997; Forlcscuo r. Harnett, & Keen, 39; Sloane v. (\k1o- 

gan, Sii;r<leri on Vendors, Appx. N^T 2(i, (9ih odiiion) ; Jed'erys v. Jtir* 
erys, 1 Crajrj & 139, 140; Holloway v. llcadinofori, 8 Simons, 

R. 391 ; Ante, ^ 433, note (1) ; Hullleld v, KIwes, 1 R- (A- ^ ) 

599,530, 531 ; J’osl, ^ 787, 793 ft., 973; (7iinnin^hnin r. Plunkcit, 9 
Younge & Coil. 915; 1 Drury & Warren, R. 308; Ward v. Audland, 8 
Beavan, K*. 901. 

4 Tost, ^ 787, 793 </., 973, 987, 1010, (r.> 
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§ 707. In all these cases, where a delivery up or can- 
cellation of deeds or other instruments is sought, either 
upon the ground of their original invalidity, or of their 
subsequent satisfaction, or because the party has a just 
title thereto, or derives sin interest under them. Courts 
of Equity act upon an enlarged and comprehensive po- 
licy and, therefore, in granting the relief, they will im- 
pose such terms and qualifications, as shall meet the 
just equities of the o]iposing party. Thus, for instance, 
if the heir at law seeks a discovery and delivery of the 
title-deeds of the estate of his ancestor against a joint- 
ress, he will not bo allowed the relief, unless upon the 
terms of confirming her jointure.'-^ So, where there is a 
subsequent mortgagee, without notice, who has posses- 
sion of the title-deed.’, he will not be compelled to deliver 
up the deeds to the first mortgagee, unless upon the 
terms, t^t the latter will pay him his mortgage-money." 

I So, wh^. a party, socking to set aside a conveyance 
made by him, has received part of the consideration, he 
must return it, before a Court of Equity ivill cancel the 
conveyance.^] Cases of. this sort afford a very frequent 
illustration of the maxim, that he, who seeks the aid of 
Equity, must do Equity. 

§ 708. There yet remains another class of cases, in 
which the remedial powers of Courts of Equity is ap- 
plied ta compel a specific delivery of the thing, to which 
another person has a clear right. AVo here allude to the 
jurisdiction to entertain bills for the delivery of specific 
chattels. Ordinarily, in mscs of chattels. Courts of 


* 1 Fonbl. Eq. 13. 1, cli. 1, ^ 8, and note (y). 

2 Towers v. Davys, 1 Vern. R. 470 ; Petre r. Petre, 3 Atk. 51 1 ; Ford 
V. Peering:, 1 Ves. jr., TO. 

3 Head V. Egerton, 3 P. Will. 280. 

^ Miller v. Gotten, 5 Georgia, 311. 
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Equity will not interfere to decree a specific delivery, 
because by a suit at law, a full compensation may be 
obtained in damages, although the thing itself cannot 
be specifically obtained ; and, ’where such a remedy at 
law is perfectly adequate and efiectual to redress the 
injury, there is no reason why Courts of Equity should 
afford any aid to the party.* Indeed, it may be truly 
said, that the value of goods and merchandise varies so 
much at different times, that it might not unfrequently 
be inequitable to decree a specific performance of con- 
tracts Inspecting them, since it might be wholly dispro- 
portionate t.) the injury sustained.^ 

§ 709. But there are cases of personal goods and 
chattels, in which the remedy at law by damages would 
be utterly inadequate, and leave the injured party in a 
state of irremediable loss. In all such cases. Courts of 
Equity will interfere, and grant full relief, by requiring 
ii specific delivery of the thing, which is wrongfully 
withheld. This may occur, where the thing is of a 
peculiar value and importance ; and the loss of it can- 
not be fully compensated in damages, when withhold 
from the owner; and then relief wdll be granted in 
equity.® Thus, where the lord of a manor w\as entitled 
to an old altar-piece, made of silver, and remarkable for 


1 13uxton V. Lister, 3 Atk. 383 ; Milford, Kq. PI. by Jeremy, 118, 119 ; 
1 Madd. Ch. Pr. 181, 295, 320. 

~ Sec Barr v, Lapsley, ' Wheaton, R. 151 and l‘i4, note (a) ; Buxton 
r. Lister, 3 Atk. 11. 383 ; Mitf. Kq. PI. by Jeremy, 118, Ilf). 

3 Jeremy Eq. Jurisd. B. 3, Pt. 2,^. 4, ^ 2, p. Hi . ; Mitf. Eq. PI. by 
•Icrcmy, 117; Cooper, Eq. PJ. 132 ; Fells v. Bead, 3 Ves. jr. 70 ; Wal- 
^vyn V. Lee, 9 Vcs. 33 ; 1 Madd. Ch. J*r. 190, 320 ; Cooper, Eq. PI. 1.32. 
Belief will also be granted where the parly in possession of the cliattels 
has acquired such possession through an alleged abuse of power on ihd 
part of one standing in a fiduciary relation to the plainlifl'. Wood v. 
Boweline, 2 Phillips, Cli. R. 382 ; S. C. 3 Hare, 304.] 

EQ. JUR. — VOL. II. 3 
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a Greek inscription and dedication to Hercules, as trea- 
sure-trove within his manor, and it had been sold by a 
wrong-doer, it was decreed to be delivered up to the 
lord of the manor, as a matter of curious antiquity, which 
could not be replaced in value, and which might, by 
being deAiced, become greatly depreciated.^ So, where 
an estate was held by the tenure of a horn, and a bill 
was brought by the owner to have it delivered up to him, 
it was licld maintainable* for it constituted an essential 
muniment of his title.® [The same rule has been ap- 
plied to a " box of jewels” ® to “ mortgage-deeds,” * to 
"slaves,”® to “furniture and household ellects,”® to 
“bank shares” ''] The same principle applies to any 
other chattel, whose principal value consists in its anti- 
quity ; or in its being the production of some distin- 
guished artist ; or its being a family relic, or ornament, 
or heir-loom ; such, for instance, as ancient gems, medals 
and coins ; ancient statues and busts ; paintings of old 
and distinguished masters ; and even those of a modern 


J Somerset v, Cookson, 3 P. Will. 390. 

9 Pusey V. Posey, ) Vern. 273. 

^ Saville v, Tankretl, 1 Vcs. 101 ; Hell’s Supp. 70. 

4 Jackson v, Butler, 2 Atk. 30C ; Knye v. ^loore, 1 Sim. & Sin. 01. 

G Murphy v, Clark, 1 Srn. & Mar. 221. Butler l\ Hicks, 11 Sm. Mar. 
79; Hall u, Clark, 12 S. & M. 189 ; Dudley v. Mallery, 4 Georgia, R. 
52; Williams v. Howard, 3 Morph. 74 ; Loftin v. Espy, 4 Ycr^r, 81 ; 10 
Yerger,30 ; Barter v. Gordon, 2 Hills, Ch. R. 121 ; Sims u. Sheltoli, 2 
Strobh. Eq. 221 ; Young v. Burton, 1 McMuIlan’s Eq. R. 250; Eraser 
V. MeClenachan, 2 Pick. 79 ; Ellis v. Commander, 1 Strobhart, Eq. R. 
188. But this is to be understood only of such cases when the owner 
would not have sufficient remedy at law. Wood v. Criusman, 6 Humph. 
279 ; Savery r. Spence, 13 Alabama, 561 ; Bryan v. Robert, 1 Strobh 
Eq. R. 188 ; Farley v. Farley, 1 McCord's Ch. R. 506. 

6 Wood r. Rowelifle, 3 Hare, 304 ; hut this case may have proceeded 
upon the ground of a fiduciary relation between the parlies. And see 
Lingen v, Simpson, 1 Sim. ^ Slu. 600. 

7 Cowles t*. Whitman, 10 Conn. R, 121. But here there was a trust 
created in reference to the property. 
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date, having a peculiar distinction and value, such as 
family pictures arid portraits, and ornaments, and other 
things of a kindred nature.^ 

§ 710. There are other cases, where Courts of Equity 
have interfered to decree a specific delivery of chattels 
under an agreement of sale, or for an exclusive posses- 
sion and enjoyment for a term of years. But all these 
cases stand upon very peculiar circumstances, where 
the nature of the remedy at law is inadequate to com- 
plete redress j or where some other ingredients of Equity 
Jurisdiction are mixed up in the transaction, such as 
the necessity of interference to prevent multiplicity of 
suits, or irreparable mischief.® Thus, for instance, where 
on the dissolution of a partnership, an agreement was 
made, that a particlar book used in the trade should be 
considered the exclusive property of one of the part- 
ners, and that a copy of it should be given to the other, 
a specific performance of the agreement was decreed as 
to the copy ; for it is clear, that at law no adequate 
redre.ss could bo obtained.® So a decree was made 
against a lessee of alum works, to prevent a breach of 
a covenant, to leave a certain amount of stock on the 
premises at the expiration of the term ; there being 
ground of suspicion that he did not mean to perform 
the covenant. So a decree was made against a landlord. 


1 Fells V. Read, 3 Ves jr. 70 ; Lloyd v. Loarinp;, fi Ves. 773, 779 ; 
Lowlher v. Lo wilier, 13 Vus. 95 ; Pcarne v. Lisle, Anibl. 77 ; Maccles- 
field r. Davis, 3 Ves. & B. 10, 17, 18 ; Niilbrown v. Thornton, 10 Ves. 
103; Anindoll v. Phipps, 10 Ves. 140, HH. 

3 See Nulbrown v. Thornton, 10 Ves. 159, 101, 103 ; Buxton v. Lister, 
3 Atk. 383, 384, 385 ; Thompson v. llarcourt, 2 Bro. Pari. K. 415 : Arun- 
d(*ll V. Phipps, 10 Ves. 139, 148 ; Mitf. Eq. Pi. by Jeremy , 119, aril 
notes ; Lloyd v. Loarinjr, 6 Ves. 773 ; 1 Madd. Ch. Pr. 180 to 190. 

^ Lingan v. Simpson, 1 Sim, & Stu, COO. 
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to restore to a tenant certain form slock, taken by the 
former in violation of the terms of his contract.^ These 
cases all proceed upon the same principle of fftiie/ tirnct, 
and the danger of irreparable mischief.^ 

§ 711. And formerly, where the Court would not 
decree a specific performance and delivery of chattels, 
it would yet entertain the suit to decree compensation 
against the party for his omission to perform his con- 
tract. Thus, for instance, where there was a contract 
for the delivery of specific stock, the Court refused to 
decree a specific performance; but, at the same time, 
entertained the bill for the purpose of giving compen- 
sation for the non-delivery.® But this subjcil will 
naturally come more properly under review in llio suc- 
ceeding chapter.^ 


1 Nutbrown v. Thornlon, 10 Ves. 159 ; Newliind on Contracts, ch. (5. 
p. 92, 93 ; Ante, ^ 701 ; Post, ^ 825 to 851. 

2. "Ward V. Buckingham, cited 10 \c3. 161. 

3 Cud b’. Rutter, 1 P. Will. 570. and Cox's notes (2 and 3) ; Colt v. 
Nctterville, 2 P. Will. .391, ,395; Post, ^ 717, 71^^, 723, 790. 

* Post, ^ 717, 718, 723, 794 to 799. 
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CHAPTER XVIIL 

SPECIHC PERFORMANCE OF AGREEMENTS AND OTHER DUTIES. 

§ 712. Having thus gone over some of the principal 
grounds, upon which Courts of Equity will interpose to 
decree the rescission, cancellation, or delivery up of 
agreements, securities, and other instruments, and the 
delivery of chattels to the rightful owners, we shall, in 
the next place, pass to the consideration of the other 
branch of our inquiries, namely, what are the cases, in 
which Courts of Equity will interpose and decree a 
specific performance of agreements. 

§ 713. With reference to the present subject, agree- 
ments may be divided into three classes ; (1) those 
which respect personal property ; (2) those which re- 
spect personal' acts ; and (3,) those which respect real 
property. And we shall presently sec, that the juris- 
diction now actually exercised by Courts of Equity is 
not coextensive in all the.se classes of cases, but at the 
same time it may be fairly resolved into the same 
general principles. 

§ 714. It is well known, that by the Common Law 
every contract or covenant to sell or transfer a thing, if 
there is no actual transfer, is treated as a mere personal 
contract or covenant ; and, as such, if it is UBperformed 
by the party, no redress can be had, except in damages. 
This is, in effect, in all cases, allowing the party the 
election either to pay dama.ges, or to perform the con- 
tract or covenant at his sole pleasure. But Courts of 

3 * 
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Equity have deemed such a course wholly inadequate 
for the purposes of justice ; and, considering it a vio- 
lation of moral and equitable duties, they have not 
hesitated to interpose, and require from the conscience 
of the offending party a strict performance of what he 
cannot, without manifest wrong or fraud, refuse.’ How- 
ever, where it has become impossible, from subsequent 
events, for the party to perform his contract without 
notice. Courts of Equity will not decree a specific per- 
formance ; but will (as we shall see) retain the bill for 
compensation.® 

§ 715. The jurisdiction of Courts of Equity, to decree 
a specific performance of contracts, is not dependent 
upon, or affected by the form or character of the instru- 
ment. What these Courts-seek to be satisfied of, is, that 
the transaction in substance, amounts to, and is intended 
to be, a binding agreement for a specific object, whatever 
may be the form or character of the instrument. Thus, 
if a bond with a penalty is made upon condition to convey 
certain lands upon the payment of a certain price ; it will 
be deemed in Equity an agreement to convey the land at 
all events and not to be discharged by the payment of 
the penalty, although it has assumed the form of a con- 
dition only.” Courts of Equity, in all cases of this sort, 
look to the substance of the transaction, and the primary 
object of the parties ; and, where that requires a specific 


1 Sec 1 Madd. Ch. Pr. S8C ; Alley v. Descharnps, 13 Ves. 228, 229 ; 
Gilb. For. RoVi. 220 ; Harnett r. Yieldinjr, 2 Sch. Lcfr. 553. 

2 Greenaway v. Adams, 12 Ves. 395, 400 ; Post, ^ 723, 79G. 

3 Sugden on Vendors, ch. 4, ^ 2, p. 202 (7th cdilton) ; Newland on 
Contr. ch. 17, p. 307 to 310 ; Logan v. Wicnholt, 7 Uligh, R. I, 49, 50 ; 

’ Chilliitcr v. Chilliner, 2 Ves. 528 ; Ensign r. Kellogg, 4 Pick. K. 1 ; 
Post, § 761. 
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performance, they will treat the penalty as a mere secur- 
ity for its due performance and attainment.’ 

§ 716. The jurisdiction of Courts of Equity to decree 
a specific performance of agreements, is certainly of a 
very ancient date, if it be not coeval with the existence 
of these Courts in England. It may bo distinctly traced 
back to the reign of Edward IV. ; for, in the Year Book 
of 8th Edward IV., 4, (^,) it was expressly recognized 
‘by the Chancellor as a clear jurisdiction.® But, what- 
ever may be its (Mgin and antiquity, it is now clearly 
esbiblished, and is in daily and most beneficial exercise 
for the purposes of justice.’ The ground of the juris- 
diction is, that a Court of Law is inadequate to decree a 
specific performance, and can relieve the injured party 
only by a compensation in damages, which, in many 
oases, would fall far short of the Redress which his situ- 
ation might require. Wherever, therefore, the party 
wants the thing in specie, and he cannot otherwise be 
fully compensated. Courts of Equity ivill grant him a 
specific performance.’ 


^ Ibid. 

2 1 Mtidd. Cli. Pr. 2S7; 1 Foiibh Eq. ]3. 1, ch. 1, ^ 5, note (o) ; Newi. 
on Coritr. ch. 0, p. 88 ; Hulsey v, Grint, 13 Vcs. 70 ; — The case in Sl!i 
Edw. IV., 4, (/i,) was a suit in Chancery ; and Genney,of counsel for the 
dcfeiulaiit, in his argument said, by way of illustration (as the text stands) ' 

If 1 promise to build a house for you, if I do not build it, you shall have 
a remedy by subpoena ; ” to which the Chancellor is reported to have re- 
plied, shall.” I cannot but think, that Genney put the case, not at* 
an nirirmalivo proposition, but by way of interrogatory, (would he have u 
snhptrna?) for so the scope of his argument required. But, cither way. 
the Chancellor's remark points in favor of the jurisdiction. In cases o', 
contract to build a house, or a bridge, a specific performance would no; 
now be decreed. See ErringUm v. Aynesly, 2 Bro. Ch. R. 341, 312. 
Mosely V. Virgin, 3 Vcs. jr. 185, 186; Lucas v. Commerford, 3 13ro. Ch. 
R. lf)6, 107. [Lucas V, Commerford was commented on and disapjjrovcd 
in the late case of Moore v. Greg, 12 Jurist, 952.] 

3 Gilbert, Lex, Proctor, 235. 

1 Fonbl. Eq. 13. 1, ch. 1, ^ 5, note (o); Bettesworth v. Dean of St. 
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§ 717. And this constitutes the true and leading dis- 
tinction in the present exercise of Equity Jurisdiction 


Paul’s Sel. Cas. in Ch. C8, 69 ; Halsey v. Grant, 13 Ves. 76 ; Flint v. 
Erandon, 8 Ves. 159, 163 ; Harnett v. Yeilding, 2 Sch. & Lefr. 553 ; 
Errington v, Aynesly, 2 Bro. Ch. R. 341; Mitford, Eq. PI. by Jeremy, 
112, 118, 119 ; Gilb. Forum Roman. 220; Sugden on Vendors, ch. 4, ^ 4, 
p. 190, 191, (7th edition) ; Gilb. Lex Pretoria, 235 ; Cathcart v. Robin- 
son, 5 Peters, R. 264 ; Siorer r. Great XVestern Railway Co. 2 Y. & Coll. 
N. R. 48, 50. In Harnett ,v. Yeiiding, 2 Sch. & Lefr. 552, 553, Lord 
Redesdale said : I have bestowed a good deal o#considcration upon this 
case, and particularly with reference to the jurisdiction exercised by 
Courts, of Equity in decreeing specific performance of agreements. 
Whether Courts of Equity, in their deterrainaiions on this subject, have 
always considered what w^as the original foiindaslon of decrees of this na- 
ture, I very much doubt. I believe that, from something of habit, decrees 
of this kind have been carried to an extent which has tended to injustice. 
Unquestionably, the c-iginal foundation of these decrees was simply this, 
that damages at law wouM not give the parly the compensation to which 
he was entitled ; that is, would not put him in a situation as benefirial to 
him as if the agreement were specifically performed. On this ground, 
the Court, in a variety of cases, has refused to interfere, where, from the 
nature of the case, the damages mu.st necessarily be commensurate* to the 
injury sustained ; as, for instance, in agreements for the purchase of stock, 
— it being the same thing to the party where or from whom the stock is 
purchased, provided he receives the money that will purchase it. These 
cases show what were the grounds on which (’oiirts of Equity first inter- 
fered ; but they have constantly held that the party who comes into equity 
for a specific performance must come with perfect propriety of conduct, 
otherwise they will leave him to his remedy at law. lie must also show, 
that in seeking the performance, he does not call upon the other party to 
do an act w'hich he is not lawfully competent to do ; for, if he docs, a con- 
sequence is produced that quite passes by the object of the Court in ex- 
ercising the jurisdiction, w’hich is to do more complete justice. If a party 
is compelled to do an act which he is not lawfully authorized to do, he is 
exposed to a new action for damages, at the suit of the person injured by 
such act; and therefore, if a bill is filed for a specific performance of an 
agreement made by a iiinn who appears to have a bad title, he is not com- 
pellable to execute it, unless the party seeking performance is willing to 
accept such a title as he can give ; and that only in cases where an injury 
would be sustained by the party plainiilT, in case he were not to get such 
an execution of the agreement as the defendant can give. I lake the rea- 
son to^e this among others, — not only that it is laying the foundation of 
an action at law, in which damages may be recovered against the party, 
but also that it is by possibility injuring a third person, by creating a title 
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in England, in regard to decreeing specific performance. 
It does not proceed (as is sometimes erroneously sup- 
posed) upon any distinction between real estate and per- 
sonal estate ; but upon the ground, that damages at law 
may not, in the particular case, afford a complete remedy.^- 
Thus, Courts of Equity will decree performance of a 
contract for land, not because of the particular nature of 
land, but because the damages at law, which must be 
calculated upon the general value of land, may not be 
a complete remedy to the purchaser, to whom the land 
purchased may have a peculiar and special value. So, 
Courts of Equity will not generally decree performance 
of a contract for the sale of stock or goods ; not because 
of their personal nature, but because the damages at 
law, calculated on the market price of the stock or 
goods, arc as complete a remedy for the purchaser, as 
the delivery of the stock or goods contracted for; inas- 
much as with the damages he may ordinarily purchase 
the same quantity of the like stock or goods.® 


with which he may have to contend. There is also another ground, on 
which (^mrts of Equity refuse to enforce specific execution of agree- 
ments ; that is, when, from the circumstances, it is doubtful whether the 
parly meant to contract to the extent that he is sought to be charged. All 
these ar(3 held sullicienl grounds to induce the Court to forbear decreeing 
specific performance, that being a remedy intended by Courts of Equity to 
supply vvliat are supposed to be the defect.? in the remedy given by ihr 
("ourls of Law. Under these circumstances, therefore, I think considerable 
camion is to be used in decreeing specific performance of agreements ; and 
the ( Jourt is bound to sec that it really does that complete justice which it 
aims at, and which is the ground of its jurisdiction.” ^ 

^ Adderly v. Dixon, 1 ISim. & Stu. 607; Cud v. Rutter, 1 P. Will. 
570, 571 ; 1 Madd. Ch. Pr. 206 ; Harnett r. Yeilding, 2 Sch. & Lefr. 
55 : 1 , 551 ; Dean ?». Izird, and Hollis v, Edwards, 1 Vern. R. 159. 

2 Adderley v, Dixon, 1 Sim. & Stu. 607, and the cases cited in the pre- 
ceding note; Post, ^ 717, 721. — Lord Hardwickc, in Buxton r. Lister, 
t3 Atk. 381,) lays down the same distinction between contracts respecting 
chattels, and contracts respecting lands. But he docs not seem to give 
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§ 717 a. The truth is, that, upon the principles of 
natural justice. Courts of Equity might proceed much 
farther, and might insist upon decreeing a specific 
performance of all horn fide contracts ; since that is a 
remedy to which Courts of Law are inadequate.’ There 
is no pretence for the complaints, sometimes made by 
the common lawyers, that such relief in equity would 
wholly subvert the renjedies'by actions of the case and 
actions of covenant. j for it is against conscience, that ’ 
a party should have a right of election, whether he 
would perform his covenant, or only pay damages for 
the breach of it But, on the other hand, there is no 
reasonable objection to allowing the other party, who 
is injured by the breach, to have an election, either to 
take damages at law, or to have a specific performance 
in equity ; the remedies being concurrent, but not co- 
extensive with each other.® The restriction stands. 


precisely the same reasons for the dislinction. “ In general,” (says he,) 
“ this Court will not entertain a bill for a specific performance of con- 
tracts of stock, corn, hops, &c. ; for, as these are contracts, which relate 
to merchandise, that vary according to di/ferent limes and circumstances, 
if a Court of Equity should admit such bills, it might drive on parties to 
the execution of a contract, tolhc ruin of one side, when, upon an action, 
that party might not have paid, perhaps, above a shilling damagf.” “As 
to the cases of contracts for purchase of lands or things, that relate to 
realities, those are of a permanent nature ; and, if a person agrees to pur- 
chase them, it is on a particular liking to the land, and is quite a different 
thing from matters in the way of trade.” It has been very properly re- 
marked by Lord Chief Laron Richards, that the reason given hy Lord 
Hardwicko /or not entertaining jurisdiction in cases of chattels, would 
equally apply to contracts for the purchase of land, which (in the present 
times) sinks and rises. m value in an extraordinary manner. Wright v. 
Bell, 5 Price, R. 329. Seo also Doiuret v. Rothschild, 1 Sim. & Slu. 
590. 

1 Halsey v. Grant, 13 Ve.s. 70, 77; Alley v. Dcscliamps, 13 Ves. 228. 

2 1 Fonbl. Eq. PJ. B. 1, ch. 1, ^ 5, 6, and note (r) ; Id. B. 1, ch. 3, § 2, 
and note (d) ; Alley v. Deschamps, 13 Ves. 228; Gilb. For. Rom. 220. 
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therefore, not so much upon any general principle ex 
eeguo et lono, as upbn the general convenience of leaving 
the party to his remedy in damages at law, where that 
will give him a clear and full compensation. And the 
true reason, why a contract for stock is not now speci- 
fically decreed, is, that it is ordinarily capable of such 
an exact compensation. But cases of a peculiar stock 
may easily be supposed, where Courts of Equity might 
still feel themselves bound to decree a specific perform- 
ance, upon the ground that, from its nature, it has a 
peculiar value, and is incapable of compensation by 
damages.* Indeed, it has been thought, that on con- 
tracts for stock, a bill ought now to be maintainable 
generally in Equity for a specific delivery thereof, upon 
the ground that a Court of Law cannot give the pro- 
perty, but can only give a remedy in damages, the 
beneficial efiect of which must depend upon the personal 
responsibility of the party 

$ 718. But although the general rule now is, not to 
entertain jurisdiction in Equity for a specific perform- 
ance of agreements respecting goods, chattels, stock, 
choses in action, and other things of a merely personal 
nature ; ® yet the rule is (as we have seen) a qualified 
one, and subject to exceptions ; or, rather, the rule is 
limited to cases, where a compensation in damages fur- 
nishes a complete and satisfactory remedy.* Cases ma^ 


* See Lady Arundel v. Phipps, 10 Vcs. M8; Post, § 724 ; Forrest r 
Elwes, 4 Ves. 407. 

2 Doloret v. Rothschild, 1 Sim. & Stu. 500 ; Post, $ 724. 

^ Sec I Madd. Ch. Pr. 320. See Poolcy v, Budd, 7 Eng. Law and 
Kq. R. 228. 

^ See Eden on Injunct, ch. 2, p. 27 ; Wood v. Rowcliffe, 3 Hare, R. 
304 ; Phillips w. Berger, 2 Barb. 609, 8 Ib. 527. 
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readily be enumerated, which are, and have been deemed, 
fit for the exercise of Equity Jurisdiction. Thus, where 
there was a contract for the sale of 800 tons of iron, 
to be paid for in a certain number of years, by instal- 
ments, a specific performance was decreed ; for such 
sort of contracts (it was said) diller from those which 
arc to be immediately executed.^ But the true reason 
probably was, that, under 'tfc'e particular circumstances 
of the case, there could be no adequate eompensation- 
in damages at law j for the profits upon the contract, 
being to depend upon future events, could not be cor- 
rectly estimated by the jury in damages, inasmuch as 
the calculation must proceed upon mere conjecture.® 

§ 719. Lord Ilardwicke has himself put several cases 
to illustrate the same exception. A man may contract 
for the purchase of a great quantity of timber, as a 
ship-carpenter, by reason of the vicinity of the timlier, 
ami this may be well known and understood on the 
part of the buyer; and then a specific performance 
would seem indispensable to justice.'' On the other 
Laud, there may be a peculiar convenience on the part 
of the seller ; as, if a man w ants to clear his land, in 
order to turn it to a particular sort of husbandry: 
there, nothing could answer the justice of the case, but 
the performance of the contract ia specie* Upon the 


1 Taylor v. Neville, cited in 3 Atk. 381 ; Adderley v. Dixon, 1 Sim. & 
Slu. filO. 

2 Adderley v, Dixon, 1 Sim. & Stu. C07, 610. 

3 Buxton V. Lister, ?> Aik. 361, 385; Adderley r. Dixon, 1 Sim. & 
Stu. 607. 

^ Ibid. So u bill lias been maintained for the specific delivery of chat- 
tels. The case made by the bill was that certain specific chattels, dc- 
aciibed in an inventory, had been placed in the possession of A, as agent 
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same geacral ground, an agreement for the purchase of 
timber trees, to be paid for in six annual instalments, 
and eight years to he allowed for disposing of the same, 
and articles of agreement to’ be drawn up accordingly, 
has been thought to be a fit case for a decree for a spe- 
cific performance ; especially as, in that case, the agree- 
ment, contemplating future articles, might perhaps he 
deemed incomplete at law.’ And, indeed, this last 
ground alone would be sufficient to sustain the jurisdic- 
tion ; ^ and it has been adopted on other occasions.^ 

§ 720. Other illustrations may be found in cases, 
not merely of sales, but of matters peculiarly resting 
in contracts of a very dilforcnt nature. Thus, where 
a covenant was made, in a lease of some alum works, 
to leave a certain stock upon the premiscfs, a specific 
performance Avas decreed ; because the trade Avould be 
greatly damaged if the covenant was not specifically 
performed, contrary to the real justice of the case be- 
tween the parties ; .and the landlord had stipulated for 
a sort of enjoyment of the premises after the expiration 
of the lease.'’ [So, where A. agreed ivith B. to furnish 
a quantity of fruit trec.s and B. agreed to plant and 
cultivate them on his own farm and sell the fruit oq 
joint account, during the life of the trees ; but before 
that time B. died, and his administrator sold his right 
to €, C. was allowed to file a bill for a specific per- 


of the plaintiH', and that A had, iti breach of the duty of an ardent, con- 
tracted to sell thorn to a third party. The (hiurt restrained the a^ent from 
partinir with the possession. Wood r. Kowcliflfe, 3 Hare, K. 301. 

^ Jhixton V. Lister, 3 Atk. 38*J, 385. 

® See Doloret r. Rothschild, I Sim. & Stu. 690. 

3 Wrifrht V. Rcll, 5 Price, R. 3*>5, 33-2. 

^ Ward i\ Duke (»f Ruckingham, cited 3 Aik. 385 ; S. C. 10 V’^cs. 161. 
Eg. jijR. — VOL. II. 4 
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forraance, and for an account and payment of half the 
net proceeds of the sale.^] 

§ 721. Of the like nature are the common cases of 
covenants between landlords and tenants, where in- 
junctions, in the nature of a specific pei'formance, arc 
often decreed j as, for instance, covenants not to remove 
manure or crops at the end of a lease ; [covenants to 
use the demised premises only for a certain business ; 2 ] 
covenants not to p’ough meadow ; covenants not to dig 
gravel, sand, or coal. In all cases of this sort, although 
the Court acts merely by injunction, to prevent the 
breach of the particular covenant, it in effect secures 
thereby a specific performance ; and it may at once be 
seen, that such interposition is indispensable to prevent 
irreparable mischief.® 

§ 721 a. Indeed it may be laid down as a general 
rule, that it is competent for the Court to interfere to 
enforce the specific performance of a contract by the 
defendant to do definite work upon his property, in the 
performance of which the plaintiff has a material inte- 
rest, and otic which is not capable of an adequate com- 
pensation in damages. A recent case furnishes a very 
satisfactory illustration of this doctrine ; where a Rail- 
way Company undertook to build and maintain an 
archway on the pleasure-grounds of the plaintiff, through 
which the railway was to pass, upon his withdrawing 
all opposition, and to make it sufficient to permit a 


1 McKnight v. Robbins, 1 Halstead, cb. 229, 612. 

9 Steward v. Winter, 4 Sand. Cb. It 587. 

3 See Eden on Injunct, ch. 2, p. 27: Id. cb. 10, p. 199, 199, and cases 
there cited ; Batburst v. Burden, 2 Bro. Cb. R. 04 ; City of London v. 
Pugh, 3 Bro. Pari. Cas. 3/4 ; S. C. 4 Bro. Pari. Cas. 395, by Tunilins ; 
Post, $ 029, 958. 



CH. xvni.] spECinc peeformance. 39 

loaded carriage to pass under. A specific performance 
was decreed.! 

§ 722 . Cases of agreements to form a partnership, and 
to execute articles accordingly, may also be specifically 
decreed, although they relate exclusively to chattel 
interests; for no adequate compensation can, in such 
cases, bo made at law.* Upon the like ground. Courts 
of Equity will decree the specific performance of a cove- 
nant for a lease, or to renew a lease ; » [so, of a contract 
to insure against loss by fire.'*] so, of a contract for 
the sale of the good-will of a trade, and of a valuable 
secret connected with it [so, of a contract to assign an 
agreement between the defendant and a stranger, for 
service to be performed by plaintiff^ on a stipulated 
compensation ®] so, of a contract to keep the banks of 
a river in repair;’’ so, of a contract to pay the plaintiff 
an annual sum for life, and a certain other sum for 


1 Stofcr V. Tho Great Western Railway Co. 2 Y. & Coll, New R. 48, 
53. 

2 Buxton r. Lister, 3 Atk. 385 ; Anon. 2 Ves. 629 ; Birchett v. Bol- 
ling, 5 Munf. R. 442 ; Story on Partnership, ^ 188, 189; England v. Curl- 
ing, 3 Bcavan, R. 129. 

3 Fiiriiival r. Carew, 3 Atk. 83, 87; Trilton u. Foote, 2 Bro. Ch. R. 
G36; S. C. 2 Cox, R. 171 ; Russell v, Darwin, cited in note, 2 Bro. Ch. 
R. G39 ; Burke v. Smyth, 3 J. L. 193; Newland on Contracts, ch. 6, 
p. 95 to 103 ; 5 Vin. Abridg. 548, pi. 4. [But a covenant belweefh land- 
lord and tenant to extend a louse, which does not fix the amount of rent, 
cannot be enforced in Equity. Robinson v. Kettletas, 4 Edw. Ch. R.67 ; 
Whitlock V. Duflield, 1 Holf. Ch. R. 100. A covenant to renew a lease, 
simply, at a certain rent, does not carry any of the covenants of the old 
lease with it. Willis v. Aslor, 4 Edw. Ch. R. 594.] 

^ Taylor r. Merchants Fire Ins. Co. 9 How. U. S. C. R. 390; Neville 
V. Merchants &c. Ins. Co. 19 Ohio, 452 ; Carpenter v. Mutual Safety 
Ins. Co. 4 Sandf. Ch. R. 408. 

^ Bryson v. Whitehead, 1 Sim. & Stu. 74. But see Baxter v. Conolly, 

1 Jac. & Walk. 576 ; Coslake v. Till, 1 Russell, R. 378. 

® Woodward v. Aspinwall, 3 Sandf. S. C. R. 272. 

Kilmorey v. Thackeray, cited 2 Bro. Ch. R. 65; Id. 343. 



40 ' EQUITY JURISPRUDENCE. [CH. XVIIL 

every hundred weight of brass wire manufactured by 
the defendant during the life of the plaintiff; ‘ so, of a 
contract for the sale of an annuity payable out of 
he dividends of stock so, of a covenant upon the 
grant of an annuity to charge the same upon all the 
property of which the grantor should be possessed at 
the death of the annuitant, if the grantor should survive 
him ; ® [so, of a contract to ’discharge a judgment debt 
upon receipt of a fhird person’s promissory note for a 
portion of the amount. so, of a contract for the sale of 
debts proved under a commission of Bankruptcy, where 
an assignment of the debt had not been already exe- 
cuted.* 

§ 772 a. In like manner, although where one partner 
contracts, that ne will exert himself for the benefit of the 
partnership, a Court of Equity cannot compel the spe- 
cific performance of that part of the agreement ; yet, if 
he has also covenanted that he will not carry on the 
same trade with other persons, there being a partnership 
subsisting, the Court will restrain him from breaking 
that part of the agreement.® So, if a party covenants, 
that he will not carry on his trade within a certain dis- 
tance or in a certain place, within which the other party 
carries on the same trade, a Court of Equity will restrain 


1 Ball V. Coggs, 1 Dro. Pari. Cas. 140, [290,] cited 1 Sim. & Stu. R. 
607. 

2 W ilhy c. Coit!o. 1 Sim. & Stu. 174. See also Pritchard ». Ovey, 1 
Jac. & Walk. 390. 

3 Lyde V. Mynn, 1 Mylnc & Keen, 6ft3. 

4 Phillips V. Berger, 2 Barb. 609 ; 8 Id. 527. 

6 Adderley v. iJixon, 1 Sim. & Stu. 007 ; Wright v. Boll, 5 Price, R. 
325. 

6 Kemble e. Kean, 6 Simons, R. 333. See Lumley v. Wagner, 1C 
Jurist, 871 ; 12 Eng. Law & Eq. R. Stocker v. Brocklebank, 6 Eng. Law 
& Eq. R. 67. 
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the party from breaking the agreement so made. In 
each of these casCs, the decree operates, pro tardo, as a 
specific performance.* The ground of all these deci- 
sions is the utter uncertainty of any calculation of da- 
mages, as they must in such cases he in a great measure 
conjectural ; or, that some farther act is necessary to be 
done, to clothe the defendant with a full and effective 
title to support his claim.* 

§ 723. Where the specific performance of a contract 
respecting chattels will be decreed upon the application 
of one party. Courts of Equity will maintain the like 
suit at the instance of the other party, although the 
relief sought by him is merely in the nature of a com- 
pensation in damages or value ; for, in all such cases, 
the Court acts upon the ground, that the remedy, if it 
exists at all, ought to bo mutual and reciprocal, as well 
for the vendor, as for the purchaser.® 

§ 724. Indeed, a disposition has been evinced, on 
various occasions, to apply the jurisdiction to a much 
lai'ger extent.’ Thus, although the doctrine seems well 

1 ibiii. 

- Ad Jelly r. Dixon, 1 Sim. & Stu. C07 ; Dost, ^ 709, 785. 

^ Wiiliy 17. Cutilc, 1 Sim, & Sui. 174 ; Adderley v. Dixon, 1 Sim. & 
Siu. ll. (507 ; Forrest r. Klwcs, 4 Vos. -197 ; Lewis v. Lechmere, 10 Mod. 
R. 500 ; Ncwlaiid on Conlraeis, ch. 0, p. 91 ; Brown r. IlaO', 5 Paig(^ 11. 

; ("atlicart v. Robinson, 5 Peters, 11. 2(51 ; Ante, 711 ; Post, ^ "fto, 
79(5 ; Fliobt r. Bolland, 4 Russ. K. 298. 

Mr. (.b)x, in his note to (^ud v. Hotter, 1 P. Will. 571, note 2, says : 
“ But eases of this kind dt’pciid so much on their own particular circum- 
stances, that it seems no ffcncral rule can be laid down.” And Lord 
lledesdalc, in a note to Ins Treatise on Equity Pleadings, admits, that it 
is dilheiilt to rccurjc.ilc all the cases, in which the Courts of Equity have 
compelled the performance of agreements, or refused so to do ; and in 
some cases, where purf«»rniancc has been denied, it is difTicult to reconcile 
the decisions with the principles of equal justice. Milf. PI. Eq. by Jere- 
niy, p. 119, note (7). Still, perhaps, the Equity Jurisprudence of Eng- 
4* 
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settled, that a contract for the sale of stock will not now 
be decided to be specifically performed, because it is 
ordinarily capable of an exact compensation in dama- 
ges ; ’ yet it is well known, that, as late as Lord Ifard- 
wicke’s time, such contracts were so decreed in Chan- 
cery.® And, even in our own limes, it has been held, 
that a bill will lie for a specific performance of a con- 
tract for the purchase of government stock, in fiivor of 
a holder of scrip receipts, purporting to give the title 
to the bearer thereof, where the bill prayed for the deli- 
very of the certificates, which gave the legal title to the 
stock, upon the ground, that a Court of law could not 
give the property; but could only give a remedy in 
damages, the beneficial efiect of winch must depend 
upon the personal responsibility of the party If this. 


land, on this subject, does not deserve the severe reproach of being “ the 
caprices of the English law, in regard to specific performance.” Sec Mr. 
Austin’s Province of Juiisprudcnce, and the Onlline appended, cited in 
the English Law Magazine, Vol. XII. p. 235. The able article in that 
volume on this subject, did not fall under my immediate notice, until the 
main body' of these remarks was written. 1 am glad to find that the au- 
thor takes the same view of tlii^niattcr of Equity Jurisdiction in cases 
of a specific performance of contracts respecting chaltels, which is to be 
found in the text. It does not strike me that the doctrines maintained in 
equity arc either incongiuous or indefensible upon principle. There may 
be some discrepancies in the authorities ; but the main doctrines stand 
upon the fundamental rule of Equity Jurisprudence, that there is not a 
plam, adequate, and complete remedy at law. 

t Cud V. Kuttcr, 1 P. Will. 570, 571 ; Nutbrown v. Thornton, 10 Ves. 
161 ; Mason v. Afmitage, 13 Ves, 37 ; Dorison v. Westbrook, 5 Viri. 
Abridg. 540, pi. 22 ; Capper v. Harris, Bunh, 11. 135 ; Ferguson v, Pas- 
chall, 11 Miss. 267. 

2 Nutbrown v. Thornton, 10 Ves. 101. See also Gardner v. Pullen, 2 
Vern. 304 ; Forrest v. Elwes, 4 Ves. 497. 

3 Doloret v. Rothschild, I Sim. & Stu. 590. Resides the ground stated 
in the text, Sir John Leach added : “ I consider also, that the plainlilT, 
not being the original holder of the scrip, but merely the bearer, may not 
be able to maintain any action at Jaw upon the contract ; and that, if ho 
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however, be a sufficient ground to entertain the jurisdic- 
tion, it seems universally applicable to all bills for a 
specific performance. [In cases of a trust created in 
relation to particular chattels, also, a bill in Equity wil^ 
lie to enforce the trust, and compel a transfer of the 
property, even although it bo bank shares.^ In the 
Supremo Court of the United States, an inclination has 
been dvinccd to maintain a far more extensive jurisdic- 
tion in equity to grant relief by a specific performance 
in contracts respecting personal chattels, than is at pre- 
sent exorcised in the English Courts.^ 

§ 725. Some of the cases already stated are not 
purely cases respecting the sale, transfer, or enjoyment 
of personal chattels ; but may properly be deemed to 
involve personal acts and proceedings. But it is diffi- 
cult to separate the one class entirely from the other ; 
and they naturally flow into each other. In regard, 
however, to contracts for personal acts and proceedings, 
there is some diversity of judgment in the authorities, 
as to the cases and circumstances in which a specific 
performance ought to bo decreed in equity. Thus, for 
example, it has been a matter of some conflict of opi- 


lias any tille,. il niu.st be in equity.” Ibid. p. 598 ; Ante, ^ 717, and 717 «. 
Even in rejjard to stock, a specific performance is sometimes decreed 
in equity. As, for instance, if a trustee of stock sells it, a ccstui que trust 
lias an option, either to have it replaced in stock, or the money produced 
by it with interest. Forrest r. Elwos, 4 Ves. 497. [Sec also Jackson v. 
Cocke, 4 Jlcavan, 11. 59 ; Duncuft t\ Albrecht, 12 Simons, 11. 189 ; Fyfe 
V. Swahy, 8 En»T. Law & Eq. U. 184. But it is doubtful wlielbcr spe- 
cific performance will bo decreed of the sale of scrip. Columbine v, Clii- 
cbcsler, 2 Philips, (’h. 11. 27.] 

^ Cowles r. Whiiman, 10 Conn. 121. So of a vessel. Clark v. Flint, 
22 Pick. 2:n. 

2 Barr v. Lapslcy, 1 Wheat. U. 151 ; Mechanics Bank of Alexandria 
V. Seton, 1 Peters, 11. 305. 
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nion, how far Courts of Equity ought to entertain a suit 
for the specific performance of a covenant to build or 
rebuild a house of a specified form and size on parti- 
cular land. In the earlier cases, the jurisdiction was 
maintained ; * and Lord Ilardwicke recognized it in its 
full extent, at the same time that he denied that a cove- 
nant to repair a house ought to be specifically per- 
formed.® The ground of his opinion in the particular 
case (which was between landlord and tenant) was, that 
the not building takes away the security of^the land- 
lord ; but that, upon the covenant to repair, he might 
have a remedy at law.'* 

§ 726. On the other hand, in later cases this doctrine 
has been expressly denied j and it has been said, that 
no such covenant ought to be enforced specifically in 
equity ; for, if one will not build, another may. There 
can be a full compensation at law in damages; and 
Courts of Equity ought not to undertake the con- 
duct of a building or rebuilding, any more than of re- 
pairs."* Upon similar grounds, a covenant to make good 
a gravel-pit cat the expiration of a lease, has been re- 
fused to be specifically decreed.® 

§ 727. Still, however, the doctrine, as to a coven.ant 


I Holt V. Holt, 2 Veni. 322; Allen v. Hardings, 2 Lq. Abridg. 17, PI. 
6; 1 Fonbl. Eq. B. 1, ch. 0, ^ 7, note (a). 

9 City of London v. Nash, 3 Atk. II. 512, 515 ; Pembroke v. Thorpe, 
3 Svvanst. B. 437, note j Rook ^ ortb. 1 Vcs. 4G1 j JMoseJcy v. Virgin, 
3 Ves. jr. 184, 185, 18C; 3 Woodes, Lcct. 58, p. *1G5. 

3 Ibid. Hill V. Barclay, IG Ves. 403, 40G; Rayner v. IStone, 3 Eden, 
R. 128. But see Jeremy on Eq. Jurisd. B. 3, H. 2, ch. 4, ^ 1, p. 412. 

■ 4 Errington v. Aynesly, 2 Bro, Ch. 11. 313 ; Lucas v. Comerford, 3 Bro. 
Ch. R. 167 ; S. C. 1 Vcs. jr. 2.35. But see Mosely i\ Virgin, 3 Vcs. 
184, 185, 186; Flint v. Brandon, 8 Vcs. 159, 163, 161. [Moore r. Greg, 
12 JOrist 952, wliere Lucas v. Comerford is disapproved.] 

5 Flint V, Brandon, 8 Ves. 163, 164. 
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to build or rebuild, 09,0 hardly be considered even now 
as completely settled against the jurisdiction, (although 
the doctrine as to repairs certainly is,^) since Lord llos- 
slyn, in one of his leading judgments, maintained, that 
where the covenant to build or rebuild had a definite cer- 
tainty as to size, materials, &c., it ought to be decreed 
in Eq^uity to be specifically performed. But, if it was 
loose, general, or uncertain, there it ought to be left to 
a suit for damages at law.* This decision, although 
questioned at the Bar, has never been overruled ; and, 
indeed, it has incidentally received some confirmation 
from the reluctance of Courts of Equity to shake it.’ 

§ 728. Independently of authority, there are cer- 
tainly strong reasons, which may be adduced in favor of 
entertaining the jurisdiction in equity upon a covenant 
to build or rebuild, in cases where the contract has suf- 
ficient definiteness and certainty. In the first place, it 
is l)y no means clear, that complete and adequate com- 
pensation can, in such cases, be obtained at law; for, if 
the suit is brought before any building or rebuilding by 
the party claiming the benefit of the covenant, the da- 
mages must be quite conjectural, and incapable of being 
reduced to any absolute certainty ; and if the suit is 
brought afterwards, still the question must be left open, 
whether more or less than the exact sum required has 
been expended upon the building, which inquiry must 
always be at the peril of the plaintifl’.'' In the next 
place, such a covenant docs not admit of an exact com- 


1 Sec Uayncr r. Slone, 2 Eden, 128, and the Reporter’s notes, ib. 130 ; 
Hill ij. Rarclay, 10 Ves. 405, 406. 

2 Mosoly r. Virgin, 3 Ves. jr. 185. 

^ Elirit r. Brandon, 8 Ves. 169, KM. 

^ See Bctteswortli v. Dean of St. Paul’s, Sel. Cas. in Cli. 08, 61). 
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pensation in damages from another circumstance, — the 
changing value of the stock and materials at dilferent 
times, according to the various demands of the market. 
In the last place, it seems against conscience to compel 
a party, at his own peril, to advance his own money to 
perform what properly belongs to another, wheii it may 
often happen, cither from his own want of skill or means, 
that, at every step, he may be obliged to encounter per- 
sonal obstacles, or to make personal sacrifices, for which 
no real compensation can ever be made. It would not, 
therefore, be surprising, if, after all, the doctrine of Lord 
Rosslyn should obtain a firm hold in E;iuity Jurispru- 
dence, as it stands well supported by analogy, as well 
as by high authority.* The just conclusion, in all such 
cases, would seem to be, that Courts of Equity ought not 
to decline the jurisdiction for a specific performance of 
contracts, whenever the remedy at law is doubtful in its 
nature, extent, operation, or adequacy.® 

§ 729. In regard to many other contracts for personal 
acts and proceedings, which are of a very different cha- 
racter, similar observations may apply Thus, for in- 
stance, a covenant to renew a lease, will, (as we have 
seen,) be specifically decreed.^ So, a covenant to levy 
a fine of an estate ; for it may be indispensable as a 
muniment of title. So, a covenant to invest money in 
lands, and settle it in a particular manner.® So, an 
agreement to settle the boundaries between two estates.®- 

1 Ante, 5 727. 

2 See Stuyvesant v. Mayor, &c., of New York, 11 Paige, 411. 

3 See Eden on Injnnct. eh. a, p. 27. 

* Ante, §722 ; Fiirnival v. Carew, 3 Aik. 87 ; Newland on Contracts, 
ch. 6, p. 96 to 203 ; 1 Madd. Cli. Pr. 309. 

^Newland on Contracts, ch. 6, p. 109; 1 Madd. Ch. Pr. 312; Post, 

§ 785 . # 

Newlaud on Contracts, ch. C, p. 109 ; I*enn r. Baltimore, 1 Ves. 444 ; 
Pobt, § 
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So, an agreement for the grant of an annuity, or to 
charge it on land.* So, an agreement to indorse a bill 
of exchange, or promissory note, upon a transfer thereof, 
when it has been omitted by design, or accident, or mis- 
take.2 [So, of a will directing slaves to be sent to Libe- 
ria, on their election to go.®] So, an assignment of an 
expectancy, if made upon a valuable consideration.* 
Many other cases might easily be put to illustrate the 
same doctrine ; as the case of a covenant not to build 
upon a contiguous estate, to the injury of an ancient 
messuage ; of a covenant not to cut down timber trees, 
which arc peculiarly ornamental to the mansion of the 
covenantee ; of a covenant not to erect any noisome or 
injurious manufacturing establishment on an estate 
adjacent to that of the covenantee ; of a covenant not 
to carry on the same trade with the covenantee in the 
same street or town ; and of a covenant, that a house, 
to be built adjacent to other houses, should correspond 
with them in its elevation.® 

§ 730. Courts of Equity will, upon analogous princi- 
ples, interpose in many case, to decree a specific per- 
formance of express, and even of implied contracts, 
where no actual injury has as yet been sustained, but 
it is only apprehended from the peculiar relation be- 
tween the parties. This proceeding is commonly called 
a bill qim limct in analogy to some proceedings at law. 


^ Wellesley v, WellesTey, 4 Myine & Craig, 554, 579 ; Lyde v. Munn, 
4 Sim. II. 505; S. C. 1 Myine & Keen, 083. 

3 Watkins u. Maule, 2 Jac. & Walk. 242 ; Ante, § 09, &. 

^ Graham i\ Sam, 7 U. Monroe, 403. 

^ An assignment of an expectancy is an agreement to assign ilic inte- 
rest. If made fora valuable consideration, it may be enforced in equity ; 
otherwise it may not. v. Ketilewell, 1 Phillips Cli. U. 342. See 

Trull V. Kastman, 3 Met. 1^^ 

® Franklin v, Tuton, 5 Madd. 409 ; Post, § 926 a. 
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where, in some cases, a writ may be maintained before 
any actual molestation, distress, or impleading of the 
party Thus (as we have seen) a surety may file a 
bill to compel the debtor, on a bond in which he has 
joined, to pay the debt when due, ivhether the surety has 
been actually sued or not.® And upon a covenant to 
save harmless, a bill may be filed to relieve the cove- 
nantee under similar circumstanced* So where property 
is covenanted to be secure d for certain purposes, and in 
certain events, and there is danger of its being alien- 
ated or squandered, Courts of Equity will interpose to 
secure the property for original purnoses.* And, 
generally, it may be stated, that in cases of contracts, 
express or implied, Courts of Equity w'ill interpose to 
preserve the funds devoted to particular objects under 
such contracts, and decree, what in effect is a specific 
performance, security to be given, or the fund to be 
placed under the control of the Court.’’’ This subject 
will present itself in some other aspects hereafter j and 


* Co. Lilt. 100 a; Milf. Eq. PJ. by Jeremy, 118; 1 Madd. Cli. Pr. 178, 
179 ; Post, ^ 825, 826, 850. 

2 Ante, ^ 327, 722, 729 ; Post, ^819, 850 ; Mitford, Eq. PI. by Jeremy, 
148; Hayes V. Ward, 4 Johns. Ch. II. 132; Ranlagh v. llaycs, 1 Vorn. 
189, 190 ; S. C. 2 ( Ji. Cas. 146 ; Jlarnesley i\ Powell, 1 Vcs. 283, 284 ; 
Flight V, Cook, 2 Ves. 619 ; 1 Fonbl, Eq. 13. 1, ch. 1, 8, and note (//) ; 

Baker v. Shclbury, 1 Cas. Cli. 70; Champion v. Brown, 6 Jolins. Ch. R. 
398, 406, 407 ; Lee v. Rook, Moseley, R. 313. 

S Ibid.; Post, ^ 786, 819, 850; Champion v. Brown, 6 Johns. Ch. 11. 
398, 406. 

4 Flight V. Cook, 2 Ves. 619; Green ?■. Pigot, 1 Bro. Ch- R. 108 ; 
Brown v. Dudbridge, 2 Bro. Ch. R. 321 ; Mitf.*Eq. PJ. by Jeremy, 148. 

5 Ibid. ; 1 Fonbl. Eq. B. I, ch. 1,^8, and note (y). — Where a party 
has agreed to execute a mortgage on an advance of money, and has 
refused to perform the agreement, a Court of Equity will often, upon a 
bill for a specific performance, and praying for a receiver, order a receiver 
to be appointed. In such a case, the hill i§ in the nature of a bill quia 
/me^ W far as a receiver is prayed for ; Sli||bl r. Duke of Marlborough, 
4 Madd. R. 463 ; Post, ^ 845, 846, 8l7, 850T 
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does not, therefore, require a fuller development in this 
place. 

§ 731. There is another sort, of contract, respecting 
which there has been no small diversity of opinion, 
whether a specific performance ought to be decreed or 
not. It is where a husband covenants that his wife 
shall 'levy a fine, or execute any other lawful convey- 
ance, to bar her right in his estate, or in her own estate. 
There are inany cases, in which covenants of this sort 
have been decreed to be specifically 4 )erformed. And, 
on one occasion. Sir Joseph Jekyll, Master of the Rolls, 
said, “ There have been a hundred precedents, where, 
if the husband, for a valuable consideration, covenants 
that the wife shall join him in a fine, the Court has 
decreed the husband to do it, for he has undertaken it, 
and must lie by it, if he does not perform it.” ‘ 

§ 732. The reason is said to be, because, in all such 
cases it is to be presumed that the husband, when he 
enters into such a covenant, has first gained the wife’s 
consent for that purpose.^ Rut this reason is a very 
insullicient one for so strong a doctrine, for it may be a 
presumption entirely against the fact, and if correct at 
the time, the wife may have subsequently withdrawn 
her consent, and refused, upon very proper grounds, to 
comply with the covenant. Let us suppose a case, in 
which, cither there has been no consent, or it has been 
thus withdrawn ; it may then be asked, and, indeed it 
has been asked, with the earnestness of great doubt. 


‘ Hall I’. Hardy, 3 P. Will. 189. See also Berry v. Wade, Rep. Temp. 
Finch, 180 ; Barrington v. Horne, 2 Eq. Abridg. 17, pi. 8 ; Withers v. 
Pinchard, cited 7 Ves. 475 ; M^Us v. Stephenson, 7 Ves. 471. 

® Winter «. D’Evereox, P. Will. 189, note B. ; Nawland on 

Contracts, ch. (>, p. 104, 108. 


IQ. JDR. TOL. II. 


5 



50 EQUITY JURISPRUDENCE. [CH. XYHI. 

Tvhether, if it is impossible for the husband to procure 
the concurrence of his wife in such a proceeding, a 
Court of Equity, acting according to conscience, will 
decree the husband to perform what it is morally impos- 
sible for him to . perform.' It seems difficult to main- 
tain the affirmative, especially as a full compensation 
may generally be obtained by returning the money 
with interest and damages.® 

§ 733. But there is i. much .stronger ground, upon 
which the propri(^y of the doctrine may well be con- 
tested. It is the impolicy of endeavoring to compel 
the husband to use undue influence, and unjustifiable 
means, inconsistent with the harmony, peace, and con- 
fidence of conjugal life, to obtain such a surrender of 
the rights of the wife. It is ofibring to him a premium 
to be ungenerous as well as unjust, and separating his 
interests, as well as his good faith, from hers.® On this 
acccount. Lord Cowper refused to adopt the doctrine, 
saying, “ It is a tender point, to compel the husband by 
a decree to compel his wife to levy a tine, though there 
have been some precedents in the Court for it. And it 
is a great breach upon the wisdom of the law, wiiich 
secures the wife’s lauds from being aliened bj^ tlic hu.s- 
band, without her free and voluntary consent, to lay a 
necessity upon the wife to part w ith her lands or other- 
wise to be the cause of her husband’s lying in prison 
all his days.” 

§ 734. It is true, that this reasoning has not met the 

1 Ibid. See Greenaway v. Adams, 12 Yes. 395, 400. 

2 Ibid. Sec Weed v. Terry, 2 Dou". 344. 

^ 3 Howell V. George, 1 Madd. Pi.. 0. 

4 Outram t\ Round, 4 Yin. Abridg. and Fme, II. b, pi. 4, and 

marg. p. 203 ; Frederick v, Coxwcll, 3 p^nge & Jerv. 514; 
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approbation of some learned minds in our own times, 
because it is suggested, creditors may, by throwing the 
husband into prison, compel the wife to part with her 
estate in the same way.* But with great submission, 
there is a great difference between a Court’s undertak- 
ing to enforce a contract against the policy of the law, 
and thus sanctioning a violation of conjugal duties, and 
leaving all parties free to act upon such exigencies as 
may arise, according to their own sense of the necessi- 
ties of the case. A Court of Equity may well decline 
to enforce a contract, which it might not, under the cir- 
cumstances, incline to cancel. It is most manifest, that 
the doctrine has the support of one of the most able 
equity judges of England (Lord Eldon), for he has not 
hesitated to express a very pointed disapprobation of it. 
“ If this was perfectly m- iulcijm” (said he) “ I should 
hesitate long, before I should say, the husband is to be 
understood to have gained her consent, and the presump- 
tion is to be, that he obtained it before the bargain, to 
tivoid all fraud that may bo afterwards practised to pro- 
cure it.”® 


’ Morris v. Stephenson, 7 Vcs. 474, and Withers r. Pinchard, there 
cited. 

~ Kiiicry c. Wase, H Ves. r>14, Hl.’i. See also Howell ?». (icorgo, 

1 Miidd. R. 1). ; Davis r. floiies, 4 I5oss. & Pull. 207 ; Martin v, Mitchell, 

2 Jac. & Walk. 425 ; Mortlock r. Jlullcr, 10 Ves. ;J05 ; innes v, Jackson, 
10 Ves. 307. The reasoning of Lord Eldon is so forcible, that it deserves 
to he here given at large. ‘‘ (Certainly the general point is of great impor- 
tance, whether the contract of the husband, — which, however, this was 
not intended to be, hut that of the daughters, — is to be executed against 
the husband by a Court of Equity ; in clToct compelling the husband to 
compel his wife to levy a fine, which is a voluntary act. This is brought 
forward iu the report, as the^Mincipal ground of the decree. The argu- 
ment shows that point is nflkite so well settled as it has been under- 
stood to be. The policy of law is that a wife is not to part with her 
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§ 735 . Where, indeed, there is no pretence to say, 
that the wife is not ready and willing to consent to the 


property, but by her own spontaneous and free will. If this was perfectly 
res I should hesitate long before I should say the husband is to 

be understood to have gained her consent, and the presumption is to be 
made that he obtained it before the bargain, to avoid all the fraud that 
may bo afterwards practised to procure it. I should have hesitated long 
in following up that presumption^ rather than the principle of the pjilicy of 
the law ; for, if a man chooses to contract for the estate of a married 
woman, or an estate subject to dower, he knows the property is hers alto- 
gether, or to a given extent. The purchaser is bound to regard the policy 
of the law ; and what right has he to complain, if ohe, who, according to 
law, cannot part with her property, but by her owu free will, expressed 
at the time of that act of record, takes advantage of the fonts' puniUtntue '^ 
And why is he not to take his chance of damages against the husband^ 
If cases have determined ^his question so that no consideration of the 
absurdity that must arise, ant the almost ridiculous state in which this 
Court must, in many instances, be placed, can prevail against their autho- 
rity, it must be so. For the sake of ilUislralion, suppose X* 10,000 3 per 
cents, carried to the account of a married woman, and the husband con- 
tracts to transfer, (taking it, that the Court had jurisdiction to decree per- 
formance of such a contract,) at the hearing, what is to be done for the 
wife T In the tw’o last cases, the w'ife appears to have been left a party to 
the suit, without affecting her under the decree. Jf the Court cannot, by 
the decree, order an act to be done by her, the bill ought to be dismissed 
against her, unless some future act by her, to be ordered upon further 
directions, is looked to. Eut the principle of the decree shows that can- 
not be the purpose. It does not rest there. Suppose the husband pro- 
cures her consent, even by the mildest means, — persuades and inllucnccs 
her by the difficulties he has got into, on entering into an improvident 
contract, and she is examined here by the judge who has made the decree 
upon the husband, and if, upon the submission of all the considerations 
which ought to be submitted to her in this Court and the Court of Com- 
mon Pleas, she says, she thinks it, in her situation, not fit for her to part 
with the property, the Court must send the husband to jail, telling her she 
never ought to relieve him from that slate. And all this for the benefit of 
a person who cannot have a specific performance certainly, but who may 
have damages, and who sets up his title to a specific performance in oppo- 
sition to the policy of the law. Upon the first ground, therefore, there is 
difficulty enough to make me pause, before I should follow the two last 
authorities. And I am not sure, whether not proper to have the judg- 
ment of the House of Lords, to determine which of these decisions ought 
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act, and that defence is not set up in the answer, but 
the objections to the decree are put wholly upon other 
distinct grounds, there may bo less difficulty in making 
a decree for a specific performance.^ Even in such a 
case a Court of Eq^uity ought not to decree in so im- 
portant a matter, affecting the Avife’s interest, without 
bringing her directly before the Court, and obtaining 
her consent upon full deliberation. But where the 
answer expressly shows an inability of the husband to 
comply with the covenant, and a firm refusal of the 
wife, it Avill require more reasoning than has yet ap- 
peared, to sustain the justice, or equity, or policy, of 
the doctrine." 

§ 730. Tn cases of covenants and other contracts, 
where a specific performance is sought, it is often mate- 
rial to consider, how far the reciprocal obligations of the 
party, seeking the relief, have been fairly and fully per- 
fonued. For if the latter have been disregarded, or 
they are incapable of being substantially performed on 
ihe part of the party, so seeking relief, or from their 
nature they have ceased to have any just application by 


U» bind ns. As lo llie expression used by Lord Coupor, that ibis juris- 
dj^tion is to be very sparingly exercised ; certainly, it is very dissatisfactory 
to be informed, that it is, ami is not, to be done.” See also the opinion 
of Sir 'riionias riuiner, in llowel r. CJeorgo, 1 Madd. U. 9, who says, “ It 
could not bo argued, that a man should bo compelled to use bis marital 
and j)arenlal authority to compel bis wife and son to do acts which ought 
only lo be spontaneously done.” 8ir James Mansfield, also, in Davis r. 
.loncs, (1 Bos. & Tull. 207,) said, ‘•IS'olliing can be more absurd, than to 
allow a married woman lo be compelled to levy a fine, through fear of her 
husband being sued and thrown into jail, when the general principle of the 
law is, til at a married woman shall not be compelled to levy a fine.” See 
also, Fredericlv r. Coxwcll, 3 Y. & Jerv. 514. 

* Morris r. Slcjdicnson, 7 Yes. 474. 

- See Jlowell r, George, 1 D||^dd. R. 9 ; Davis f. Jones, 4 Bos. & Pull. 
207 ; Martin v. Mitchell, 2 Jac. & Walk. R. 425. 
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subsequent events, or it is against public policy to 
enforce them, Courts of Equity will not interfere.^ Thus, 
where two persons had agreed to work a coach from 
Bristol to London, one providing the horses for a part 
of the road, and the other for the remainder ; and, in 
consequence of the horses of the latter being taken in 
execution, the former’ was obliged to furnish horses for 
the whole road, and claimed the whole profits; the 
Court, on a bill by the party, who was so in default, for 
an account of the profits, and to restrain the other party 
from working the coaches with his own horses on the 
whole road, refused to interfere; because the default 
might again occur, and subject the defendant to an 
action.® So, where, upon a grant of certain land with a 
well in it, there was a covenant by the grantees not to 
sell or dispose of the water from the well to the injury 
of the proprietors of certain water-works intended for 
the public supply, but not deriving their supply from 
the, well; upon a bill for an injunction, the Court 
refused to interfere, on account of the inconveniences, 
saying, that, although the Court will in many cases 
interfere to restrain a breach of covenant, yet there 
was no instance to be met with of such a covenant as 
this. For, hero, the Court must in each instance, try 
whether the act of selling any specified quantity f>f 
water was a prejudice to the proprietors of the water- 
works or not ; and that upon such a covenant so framed 
a Court of Equity ought not to entertain jurisdiction, 
even if there were no objection on the score of public 
policy.® 


1 See Stewart v, Kaymond Railroad Co. 7 S. & M. 568. 

Smith V. Fremont, 2 Swanst. K. 330. 

3 Collins V, Plumb, 10 Ves. 454. This case turned upon its own spe- 
cial circumstances, and cannot be admitted to be an authority for any ge- 
neral doctrine on the subject. If the Water Works Company had derived 
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[§ 736 a. But it is not necessary to the specific per- 
formance of a writted agreement that it should be signed 
by the party seeking to enforce it ; if the agreement is 
certain, fair, and just in all its parts, and signed by the 
party sought to be charged, that is sufficient ; the want 
of mutuality is no objection to its enforcement.^ But a 
bond duly executed by the obligors, with a blank space 
for the name of the obligee, being void at law, is inope- 
rative in Equity as an agreement, for want of a second 
contracting party.®] ^ 

§ 737. So, where a conveyance in fee had been made 
of certain lands in the city of London, and the feoffee 
covenanted not to use the land in a particular manner, 
with a view to the more ample enjoyment of the adjoin- 
ing lands by the feoffor; and afterwards by the volun- 
tary acts of the feoffor and those claiming under him, 
the character and condition of the adjoining land had 
been so greatly altered, that the contemplated benefits 
were entirely gone; tlie Court refused to interfere to 
compel a specific performance by injunction, and left 


llirir supply of water from the well, there is no doubt that a Court of 
Kquity would have iulerferod to prevent the party from violating his cove- 
nant to the injury of the C»)inpany. In the actual posture of the case 
then before tfie Court, the object of the covenant seemed to have been, to 
secure to the ('umpany the monopoly of water for the supply of the in- 
habitants of the town, and other persons resorting thereto, against any 
competition by a sale of the water of the well. The case seems to have 
been decided upon very mixed considerations, as there arc several other 
points before the Court; and it must be admitted not to have been decided 
upon very satisfactory grounds. 

^ Woodward v. Aspinwall, 3 Sandf. S. C. II. 272. In re Hunter, 1 
lOdw. Ch. II. 1 ; McCrca v. ]^lrmort^ 16 Wend. 460; Clason v. Hailey, 
14 Jobn.s. R. 481. 

" Squire v. Whiltori, 1 House of Lords Cases, 333. See C eigen 
Green, 4 Gill, 472. 
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the party to his remedy at law on the covenant.^ [But 
in a subsequent case, where A. purchased a piece of 
ground in the centre of a square in London, and coa’^c- 
nanted not to use it otherwise than as a pleasure ground, 
an injunction was granted, restraining a subsequent 
purchaser from A. from using the ground otherwise than 
as a pleasure-ground.-] 

§ 738. Before proceeding to the remaining head of spe- 
cific performance, that of; contracts respecting real estate, 
which will occupy our OTtention to a far greater extent, 
it may be proper to mention, that, before Lord Somers’s 
time, the practice used to be, on bills for a specific per- 
formance, to send the party to law ; and if he recovered 
any thing by way of damages, the Court of Chancery 
then entertained the suit; otherwise the bill was dis- 
missed.® And, hence, the opinion was not uncommon, 

1 Duke of Bedford v. Trustees of the British Museum, 2 Myhie ^ K. 
552. See also Kepplo v, Bailey, 2 Mylne & K. 517. 

2 Tulk r. Moxhay, 13 Jurist, 80 ; 2 Phillips, 774. And see The Feof- 
fees of Heriot’s Hospital r. Gibson, 2 Dow, 301. 

3 Dodsley r. Kinnersley, Arabler, R. 400 ; ] Madd. Ch. Pr. 288 ; 1 
Fonbl. Eq. B. 1, ch. 1, § 5, note (e) ; Id. 13. 1, ch. 3, ^ I, note (c) ; Nur- 
manby v. Duke of Devonshire, 2 Freein. K. 217, and Mr. Hovendeirs 
note ; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 4, ^ 1, p. 425. Accordinff to 
Mr. Butler, the old practice in Courts of Equity was, in all cases, first to 
send the party to law, to ascertain whether there was any remedy there, 
or not. Jf there was no remedy at law, then Equity would interfere. 
His language is : “The grand reason for the interference of a Court of 
Equity is, that the imperfection of a legal remedy, in consequence of the 
universality of legislative provisions, may be redressed. Hence, for a 
length of lime after the introduction of equitable judicature into this coun- 
try, it was thought necessary that, before Equity should interfere, this im- 
perfection should be manifeslr-d by the party’s previously proceeding at 
law, so far as to show, from its result, the want or inadequacy of legal 
redress, and his claim for equitable relief. I'his inllicted upon him two 
judicial suits, and consequently a double expense. To remedy this griev- 
ance, it became the practice, particularly from the time in which the seals 
wefe entrusted to Lord Cowper, to dispense with the previous legal suit, 
when the want or inadequacy of Iho legal remedy to be obtained by it, 
was evident.” 1 Butler, Reminis. 39, 40. 
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that, unless damages were recoverable at law, no suit 
could be maintained in Equity, for a specific perform- 
ance. Accordingly, it was laid down in a celebrated 
case by Lord Chief Justice Raymond, that “ where da- 
mages are to be recovered at law, for the breach of cove- 
nant, equity will compel a specific execution of such act, 
for the not doing of which the law gives damages ; and 
that, for this reason, as an adequate compensation is to 
be made on the covenant, the quantum of the damages 
may be very uncertain ; and, therefore, to prevent that 
uncertainty. Equity will enforce a specific execution of 
the thing.”* At present no such practice prevails; and 
therefore, the rule is not applied, as it. certainly ought 
not to bo applied, as a test of jurisdiction. 

§ 739. But there is very great reason to doubt if the 
rul» ever was generally applied at any former period ; 
for many cases must always have existed, in which 
damages were not recoverable at law, but in which a 
specific performance would nevertheless be decreed.® 
The rule was probably confined to cases in which the 
party was not entitled to any remedy at law, and there 
was no Equity to be administered beyond the law.® 
Lord Macclesfield denied the existence of the rule al- 
together, and said : “ Neither is it a true rule which 
has been laid down by the other side, that where an 
action cannot be brought at law on an agreement for 
damages, there, a suit will not lie in Equity for a spe- 
cific performance.” And, accordingly, in the very case 


^ Dctlcsworih v. Dean of St. raiil’s, Sel. Cas. in Ch. 68, 69 ; Post. 
^ 755, note. 

3 1 Fonbl. Eq. B. 1, ch. 1, ^5, note (c) ; Id. 13. 1, ch. 3, ^ 1, note (c) : 
1 Madd. Ch. Pr. i>88. 

3 See Suqden on Vendors, ch. 4, § 2, p. 201, 202, (7lh edit.) 

4 Cannel v. Buckle, 2 P. Will. 244. 
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then before him, he gave relief, although ther% could be 
no remedy at law. It was a case where a feme sole 
gave a bond to her intended husband, that, in case of 
their marriage, she would convey her lands to him in 
fee. They afterwards married ; and the wife died with- 
out issue, and then the husband died. And it was held 
that, although the bond was void at law, yet it was 
good evidence of an agreement ; and the heir of the 
husband could compel a specific performance against 
the heir of the wife.* 

§ 740. Lord Macclesfield, on that occasion, put an- 
other case. If a feme infant, seised in fee, on a mar- 
riage, with the consent of her goardians, should 
covenant, in consideration of a settlement, to convoy 
her inheritance to her husband, and the settlement 
were competent, a Court of Equity would decree a 'spe- 
cific execution of the agreement, although no action at 
law would lie to recover damages." Another case may 
also be put. If an agreement be made for the sale of 
an estate, and the vendor dies before the period when 
the estate is to be conveyed, the heir of the vendor will, 
in Equity, be bound to convey, although no action lies 
at law against him:* 

§ 741. It has been said, in a late case, that it may 
be safely laid down, as a general proposition, notwith- 
standing many exceptions, that an agreement, in order 
to call for a specific performance by the decree of a 


* Ibid. Sec also Acton c. Pierce, 2 Vern. 480. 

2 Cannel v. Buckle, 2 P. Will, 211, and Mr. Cox’s note (2.) 

2 1 Madd. Ch. Pr. 288. Sec also Wiseman w. Roper, 1 Rep. in Chan. 
158 ; Attorney-General v. Day, 1 Vcs. 222 ; Whitmel v, Farrel, 1 Vea. 
258 ; Cell v. Vermedun, 2 Freem. R. 190 ; Sugden on Vendors (7th edit.) 
ch. 4, $ 2, J). 180; 1 Sugden on Vendors, ch. 4, ^ 3, ii. 3, p. 321 (10th 
edit.) ; Post, ^ 755, note. Sec Leland’s Appeal, 1 Harris, 84. 
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Court of Equity, must be such an agreement as might 
have been made the subject of an action at law.* .This 
language, when understood in a qualified sense, is 
doubtless correct j for, generally, if a party does not 
contract personally at law. Equity will not create a per- 
sonal obligation on his part, unless under peculiar cir- 
cumstances.® But the whole class of cases of specific 
performance of contracts respecting real estate, where 
the contract is by parol, and there has been a part per- 
formance, or where the terms of the contract have not 
been strictly complied with, and yet Equity relieves the 
party, are proofs that the right to maintain a suit in 
Equity, to compel a specific performance, does not, and 
cannot properly be said to depend upon the party’s 
having a right to maintain a suit at law for damages.® 
In cases of specific performance. Courts of Equity 
sometimes follow the law, and sometimes go far beyond 
the law ; and their doctrines, if not wholly indepen- 
dent of the point, whether damages would be given at 
law, arc not in general dependent upon it. Whoever 
should assume the existence of a right to damages in 
an action at law, as the true test of the jurisdiction in 
Equity, would find himself involved in endless perplex- 
ity ; ‘ for, sometimes, damages may be recoverable at 
law, where Courts of Equity would yet not decree a 


1 Sir Wm. Grant, in Williams r. Steward, 3 Mcriv, l\, 401. 

2 Sec Com. Dig. Chancery, 4 N. 3, Rent, which cites Davy i\ Davy, 
1 Cas. Ch. 145; Palmer v. Whcttonhall, 1 Cas. Ch. 184, 185. 

3 Davis r. llonc, 2 Sch. & Lefr. 347, 348 ; Lennon o, Napper, 2 Sch. 
& Lcfr. OHl; Sugden on Vendors, ch. 4, § 2, p. 192 (7lh edit.) ; 1 Sug- 
den on Vendors, ch. 4, ^ 3, n. 14, p. 330 (10th edit.) ; Id. n. 35, p. 340; 
Id. n. 59, p. 351 ; Alley v, Dcscharaps, 13 Ves. 228, 229. 

^ See Sugden on Vendors, ch. 4, ^ 2, p. 200 to 202 (7th edit.) ; 
3 Wooddes. Lect. 58, p. 463 ; Williams t?. Steward, 3 Meriv. K. 486. 
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specific performance ; and, on the other hand, damages 
may not be recoverable at law, and yet relief would be 
granted in Equity.* 

§ 742. In truth, the exercise of this whole branch 
of Equity Jurisprudence, respecting the rescission and 
specific performance of contracts, is not a matter of 
right in either party ; but it is a matter of discretion 
in the Court ; ® not, indeed, of arbitrary or capricious 
discretion, dependent upon the mere pleasure of the 
Judge, but of that sound and reasonable discretion, 
which governs itself as far as it may, by general rules 
and principles ; but at the same time, Avhich withholds 
or grants relief, according to the circumstances of each 
particular case, when these rules and principles will not 
furnish any exact measure of justice between the par- 
ties.® On this account it is not possible to lay down 
any rules and principles, which are of absolute obliga- 
tion and authority in all cases ; and, therefore, it would 
be a waste of time to attempt to limit the principles, 
or the exceptions, which the complicated transactions 
of the parties, and the ever changing habits of society 

1 Weale y. West Middlesex Water Works Company, 1 Jac. & Walk. 
R. 370. 

2 City of London v. Nash, 1 Ves. 13; S. C. 3 Atk. 512 \ Joynes y. 
Stalham, 3 Atk. 389 ; Underwood v. Jlitchcox, 1 Ves. 279; Clowes i\ Ili^- 
ginson, 1 Ves. & B. 627 ; 1 Madd. Ch. Pr. 287 ; 1 Fonhl. Nq. B. 1, cli. 3, 
5 9, note, (0 ; iSugden on Vendors (7lh edit.) ch. 4,^2, p. 191 ; 1 Sug- 
den on Vendors, ch. 4, ^ 3, n. 330 (lOth edit.) ; St. John y. Bendict, 0 
John. Ch. Rep. Ill; Seymour r. Delancey, 0 John. Ch. R. 222; Ante, 

$ 207. 

3 See 3 Wooddes. Lect. 58, p. 4G6; While v. Damon, 7 Ves. 35; 
Buckle V. Mitchell, 18 Ves. Ill ; Mason v, Armitage, 13 Ves. 37 ; Clowes 
V. Higginson, 1 Ves. & Beam. 527 ; Moore v. Blake, 1 B. & Beat. 69 ; 
Rowell V. George, 1 Madd. U. 9 ; Sugden on Vendors, ch. 4, ^ 2, p. 191, 
(7th edit.) ; 1 Sugden on Vendors, ch. 4, § 3, n. 14, p. 330 (lOlh edit.) ; 
Ante, ^ 693 ; Post, ( 769 ; Wedge wood Adams, OBeavan, R. 600. 
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may, at dififerent tiipes, and under different circum- 
stances, require the Court to recognize or consider. 
The most that can be done is, ]to bring under review 
some of the leading principles and exceptions, which 
the past times have furnished, as guides to direct and 
aid our future inquiries. 

§ 743. Let us now, in the next place, proceed to the 
consideration of the remaining and far most numerous 
class of cases, in which Courts of Equity are called 
upon to decree a specific performan6e of contracts, that 
is to say, contracts respecting land.* In examining 
this subject, our attention will almost exclusively be 
drawn to cases of contracts respecting land, situate in 
the same country where the suit is brought. It may, 
therefore, be proper to premise, that a bill for a spe- 
cific performance of a contract respecting land may be 
entertained by Courts of Equity, although the land is 
situate in a foreign country, if the parties are resident 
within the territorial jurisdiction of the Court. The 
ground of this juriMiction is, that Courts of Equity 
have authority to act upon the person ; jJ^quUas ayit in 
l)crmnmi? And although they cannot hind the land 
itself by their decree, yet they can bind the conscience 
of the party in regard to the land, and compel him to 
perform his agreement according to conscience and 
good fixith.® Accordingly it was held by Lord Hard- 
wickc, that the specific performance of a contract, 


* Vi)T the sake of brevity, land only is mentioned ; but the same princi- 
ples will apply generally to all other real property, and incorporeal here- 
ditaments, savoring of the realty. 

2 Toller V, Carteret, 2 Vern. 495; Post, ^ 899, 900; Sutton r. FowJcr, 
9 Paige, 11. 280. 

3 Com. Dig. Chancery, 3 X. 4 W, 27 ; Lord Cranstown v. Johnston ^ 
3 Ves. jr. |h- 3 ; Massieu. Watts, G Crancli, R. 148, 158. 
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respecting the boundaries of the Colonies of Pennsyl- 
vania and Maryland, entered into by the proprietaries, 
might be decreed by the Court of Chancery in Eng- 
land.i The like doctrine was held in the case of an 
agreement respecting the Isle of Man, where a specific 
performance was decreed by the Cgurt of Chancery in 
England, although tho Isle was without the realin.^ In 
like manner, in a contract respecting lands in Ireland, 
a specific performance'has been decreed.® 

§ 744. The proposition may, therefore, be laid down 
in the most general form, that to entitle a Court of 
Equity to maintain a bill for the specific performance 
of a contract respecting land, it is not necessary that 
the land should be situate within the jurisdiction of 
the state or country where the suit is brought.'* It is 
sufficient, that the parties, to be affected and bound 
by the decree, are resident within the state or country 
where the suit is brought ; for in all suits in Equity 
the primary decree is in personam and not in rem,^ 


1 Penn Lord Baltimore, 1 Vcs. 441; Porlarlinglon y. Soiilby, 
Mylne & Keen, 104. 

2 Earl of Athol v. Earl of Derby, 1 Ch. Gas. 321; Com. Digf. Chan- 
cery, 3 X. 4r \V. 27 ; Portarlington r. Soul by, 3 My Inc & K. 104 ; Post, 
^ 899, 900. 

3 Archer v. Preston, cited 1 Vern. 77 ; S. C. 1 Eq. Abr. 133. 

4 See De Klyn v. alkins, 3 Sandf. Cli. 185 ; Fairley Shippen, 
Wythe, Ch. R. 135; Guerrant v. Fowler, 1 Hen. & Munf. 4 ; Shaltuck 

^ V. Cassidy, 3 Edw. Ch. R. 152. 

5 Newland on Contr. ch. 16, p. 305 ; Com. Dig. Chancery, 3 X. 4 W. 
27 ; Penn v. Lord Baltimore, 1 Vcs. 447, 451 ; Archer v. Preston, 1 Eq. 
Abr. 133 ; S. C. 1 Vern. 77, and Mr. llailhby’s note; Lord Cranstown v. 
Johnston, 3 Ves. jr., 182 ; Jackson v. Petrie, 10 Vcs. 164 ; Foster ?\ 
Vassal!, 3 Aik. 589; Pike r. Iloarc, 2 Eden, R. 185, and note; While 

fv. Hall, 12 Ves. 323 ; Massie Walts, 6 Cranch, 148, 158; Story on 
Conflict of Laws, ^ 544, 545; Ward v. Arredondo, 1 Hopk. R. 213; 
Mead v. Merritt, 2 Paige, R. 402 ; Sutton v, Fowler, 9 Paige, R. 280. 
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The incapacity to enforce the decree in rm constitutes 
no objection to the. right to entertain such a suit.* 
Where, indeed, the lands lie within the reach of the 
process of the Court, Courts of Equity will not exclu- 
sively rely on the proceedings in personam; but will 
put the successful party in possession of the lands, if 
the other party remains obstinate, and refuses to com- 
ply with the decree.® 

[§ 744 a. On the other hand, it has recently been 
determined in America, after a full review of all the 
authorities, that a Court of Equity has no jurisdiction 
in cases touching lands in foreign countries, unless the 
relief sought is of such a nature as the Court is capable 
of administering in the given case; a Court of Equity 
has not necessarily jurisdiction over a subject of ordi- 
nary Equity cognizance, simply because the parties are 
within the forum. Accordingly it was held, that a 
Court of Equity sitting in, and for one county in the 
State of Pennsylvania, had no jurisdiction over a bill 
praying for an injunction against the defendant resid- 
ing in another county, but who wms temporarily within 
the jurisdiction of the Court, for erecting a nuisance 
which injured the plaintiff’s land in that county ; for 
to give a complete remedy in such cases, a Court must 
not only restrain and prevent the continuance of the 
nuisance, but must order its removal, and give compen- 
sation in damages, for the injury already caused ; and 


^ Karl of Arglasse Muschs^, 1 Vern. 135. 

^ Earl of Arglasse Muscliamp, 1 Vern. 135 ; Ear] of Kildare r. Eus- 
tace, 1 Vern. 4*21 ; Penn r. Lord Baltimore, 1 Ves. 454; Hide v. Petit, 
1 Oh. Cas 91 ; Newland on Contracts, c!). 16, p. 305, 300; 1 Fonbl. Eq. 
B. I, ch. 1, ^5, note (ry); Roberdeau v, Rous, 1 Atk. 513; Stnbley r. 
llawkie, 3 Atk. 275. ^ 
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for a Court of Equity to give this ample relief, the locus 
in qm must be within the absolute jurisdiction of the 
Court^ So, it seems, a Court has no jurisdiction to 
order a defendant to sell lands, situate in a foreign 
jurisdiction, when the case would be otherwise within 
its power.® Nor will a Court of Equity enforce against 
defendants who havo in their bands proceeds of the 
sale of lands situated out of the jurisdiction, the same 
equities to which such ^proceeds would have been un- 
questionably subject, had the land sold been within the 
jurisdiction. The exercise of such a power seems to 
depend upon the fact whether the contract sought to 
be enforced, was capable of being fulfilled by the lex 
hei rei sita. And this, although the parties are within 
fhe jurisdiction, ana the proceeds of the land come into 
their hands, in specie. And if, by the lex loci rei nitce, 
the land could be alienated only upon the application 
of the proceeds in a particular manner, such law is 
valid, and Courts of Equity will not interfere W'ith such 
proceeds, though brought within its jurisdiction.®] 

§ 745. But to return to the class of cases where a 
specific performance is sought on contracts respecting 
land, situate in the countiy where the suit is brought. 
This class may be subdivided into two heads; (1.) 
where relief is sought uppn parol contracts within the 
statute of frauds and peijuries (as it is called) ; and 
(2.) where it is sought -under written contracts, not 
falling within the scope of that statute. 

§ 746. It has been already suggested, that Courts 


^ Morris v. Remington, 1 Parsons, £q. R. 387. 

Blount V. Blount, 1 Plawks, 365. 

9 Waterhouse v, Stansfieldi 13 Eng.. Law and £q. R 206 ; 9 Hare, 
234. 
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of Equity are in the habit of interposing to grant relief, 
in cases of contracts respecting real property, to a far 
greater extent than in cases respecting personal pro- 
perty ; not, indeed, upon the ground of any distinction, 
founded upon the mere nature of the property, as real 
or as personal; but, at the same time, not wholly 
excluding the consideration of such a distinction. In 
regard to contracts respecting personal estate, it is (as 
has been already intimated) generally true, that no 
particular or peculiar value is attached to any one 
thing over another of the same kind ; and that a com- 
pejisation in damages meets the full merits, as well as 
the full objects, of the contracts. If a man contracts 
for the purchase of a hundred bales of cotton, or boxes 
of sugar, or, bags of coffee, of a particular description 
or quality, if the contract is not specifically perfosmed, 
he may, generally, with a sum equal to the market 
price, purchase other goods of the same kind of a like 
description and quality; and thus completely obtain 
his object, and indemnify himself against loss.^ But, 
in contracts respecting a ^ecific messuage or parcel of 
land, the same considerations do not ordinarily apply. 
The locality, character, vicinage, soil, easements, or 
accommodations of the land generally, may give it a 
peculiar an<l special value in the eyes of the pur- 
chaser; so that it cannot be replaced by other land 
of the same precise value, but not having the same 
precise local conveniences or accommodations and,, 
therefore, a compensation in damages would not be 
adequate relief. It v/^uld not attain the object de- 
sired; and it would generally frustrate the plans of 


I Ante, i 716, 717, 718 to 724. 

^ Addwly t’. Dixon, 1 Sim. & Slu. 607 ; Ante, 718. 
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the purchaser. And hence it is, that the jurisdiction 
of Courts of Equity to decree specific performance is, 
iu oases of contracts respecting land, universally main- 
tained; whereas, in cases respecting chattels, it is 
limited to special circumstances. 

§*747. Courts of Equity, too, in cases of contracts 
respecting real property, have heen in the' habit of 
granting this reljpf, not only to a gi’eater extent, but 
also under circumstances far more various aud more 
indulgent, than in cases of contracts respecting chat- 
tels. For they do not confine themselves to cases of 
a strict legal title to relief. Another principle, equally 
beneficial, is well known and established, that Courts 
of Equity will not permit the forms of law to be made 
the instruments of injustice ; and they will, therefore, 
interpose against parties, attempting to avail them- 
selves of the rigid rules of law for unconscientious 
purposes. "When, therefore, advantage is taken of a 
circumstance that does not admit of a strict perform- 
ance in the contract, if the failure is not in a matter 
of substance. Courts of Eqirtty will interfere.^ Thus, 
they are in the habit of relieving in contracts for real 
property, where the party, from his own inadvertence 
or neglect, has suffered the proper time to elapse for 
the punctilious performance of his contract, and, from 
that and other circumstances, he cannot maintain an 
action to recover damages at law.® Even where no- 
thing exists to prevent the party’s suing at law, so 
many circumstances are necessary to enable him to 
recover at law, that the mere formal proofs alone ren- 


* Halsey v. Gno*, 13 Vcs. 76, 77 ; Post, ^ 775, 776, 777. 
» Poet, § 771, 776, 776, 777. 
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der it very inconvenient and hazardous so to proceed, 
even if the legal remedy would (as in many cases it 
would not) be adequate to the demands of substantial 
justice. 

§ 748. On these accounts, (as has been well re- 
marked,) Courts of Equity have enforced contracts of 
this sort, where no action for damages could be main- 
tained; for, at law, the party plaintiff must have 
strictly performed his part; and the inconvenience of 
insisting upon that in all cases is sufficient to require 
the interference of Courts of Equity. They dispense 
with that, which would make a compliance with what 
the law requires oppressive; and, in various cases of. 
such contracts, they arc in the constant habit of re- 
lieving a party who has acted fairly, although negli- 
gently.^ 

J 749. On the other hand, as the interference of 
Courts of Equity is discretionary, they will not enforce 
a specific performance of such contracts at the instance 
of the vendor, where his title is involved in difficulties 
which cannot be removed, although, perhaps, at law, an 
action might be maintainable against the defendant for 
damages for his not completing his purchase.® 

§ 750. Indeed, tho proposition may be more gene- 
rally stated, that Courts of Equity will not interfere to 
decree a specific performance, except in cases where it 
would be strictly equitable to make such a decree. 
There is no pretence to say, that it is the doctrine of 
Courts of Equity to carry into specific execution every 
contract in all cases, where that is found to be the 


‘ Tjord Redesdale, in Lennon v. Napper, S Sch. & Lefr. 684. 

® 1 Fonld. Eq. B. 1, ch. 3, § 9, note (i) ; Poat, ^ 777, 778 ; Cooper v. 
Dennc, 4 Bro. Ch. R. 80, S. C. 1 Ves. jr. 505. 
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legal intention and effect of the contract between the 
parties. Jf, in any case, the parties have so dealt with 
each other in relation to the subject-matter of a contract, 
that the object of one party is defeated, while the other 
party is at liberty to do as he pleases, in relation to 
that very object; or if, in- fact, the character and condi- 
tion of the property, to which the contract is attached, 
have been so altered, that the terms and restrictions of 
it are no longer applicable to the existing state of 
things; in such cases Courts of Equity will not grant 
any relief, but will leave the parties to their remedy at 
law.^ 

. § 750 a. Upon grounds still stronger. Courts of 
Equity will not pro-’eed to decree a specific perform- 
ance, where the contract is founded in fraud, imposi- 
tion, mistake, undue advantage, or gross misapprehen- 
sion; or where, from a change of circumstances or 
otherwise, it would be unconscientioiis to enforce it.® 
But upon this topic we shall have occasion again to 
touch hereafter.® 

§ 751. Where, indeed, a contract respecting real 
property is in its nature and circumst.ances unobjec- 
tionable, it is as much a matter of course for Courts of 
Equity to decree a specific performance of it, as it is 
for a Court of Law to give damages for the breach of 
it.^ And, generally, it may be stated, that Courts of 


1 Duke of Bedford v. British Museum, 2 M^lne & Keen, 552, 567, 509, 
571, 579 ; Post, ^ 769, 770, 787 ; Taylor r. Longworth, 14 Peters 11. 173, 
174. 

3 Bank of Alexandria v. Lynn, 1 Peters, R. 376, 382 ; Catlicart v. 
Robinson, 5 Peters, K. 264 ; Sugden on Vendors, ch. 3, J 4, p. 125 to 
135/ 7lh ; Harnett v. Yielding, 2 Sch. & Lefr. 554, 555 ; Post, ^ 769, 
770. 

3 Post. $ 769, 770, 770 a, 775. 

4 Hall V, Warren, 9 Ves. 608 ; Greenway i*. Adams, 12 Ves. 3 r, 400 ; 
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Equity will decree a 'specific performance, where the 
contract is in writing, and is certain, and is^ir in all 
its parts, and is for an adequate consideradn,^ and is 
capable of being performed ; ’ but not otherwise. The 
form of the instrument, by which the contract appears, 
is wholly unimportant. Thus, if the contract appears 
only in the condition of a bond, secured by a penalty, 
the Court will act Upon it as an agreement, and will 
not sufier the party to escape from a specific perform- 
ance by offering to pay the penalty.® On the other 
hand, if (^ourts of Equity refuse^ to interfere,, they in- 
flict no injury upon the plaintiff; for no decision is 
made, which affects his right to proceed at law for any 
redress by way of damages, to which he may be enti- 
tled. The whole cfiect of the dismissal of his suit is, 
that he is barred of any equitable relief. 

§ 751 a. Courts of Equity will also, in allowing or 
denying a specific performance, look not only to the 
nature of the transaction, but also to the character of 
the parties who have entered into the contract. Thus, 
if the purchase be made by trustees for the benefit of a 
cedui quo trust, and there be a substantial misdescrip- 
tion of the premises, Courts of Equity will not enforce 
against them a specific performance with compensation. 


Kini^ V. Hamilton, 4 Peters, R. 311, 328. A specific performance 
not be decreed upon a contract in favor of an infant, because the remedy 
is not mutual. Flight v. Holland, 4 Russ. R. 298. 

^ Sugden on Vendors, ch. 4, ^ 2, p. 191 (7th edit.) ; German v, Machin, 
6 Paige, 288. 

' ^ Denton v, Stewart, 1 Cox, R. 258; Greenaway u. Adams, 12 Yes. 395, 
400 ; Caihcart t’. Robinson, 5 Peters, R. 264. 

3 See Logan v. Wcinholt, 7 Bligh, R. 1, 49, 50; Ante, § 7J5; Ensign 
V. Kellogg, 4 Pick. 1 ; Plunkett v. The Melh. E. S. in North Adams, 3 
Cush. 560. 
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as being prejudicial to the cestui que trust and incapable 
of being^certained.' 

§ 752.^7ith these explanations in view, let us now 
proceed to examine, in the first place, in what cases 
a specific performance will be decreed of contracts 
respecting lands, where they are Avithin the provisions 
of the statute of frauds and peijuries.® That statute,® 
which has been generally reenacted or adopted in 
America, declares, “Tlifat all interests in lands, tene- 
ments, and hereditaments, except leases for three years, 
not put in writing agd signed by the parties, or their 
agents authorized by writing, shall n^t have, nor be 
deemed in Law or Equity to have, any greater force or 
effect than leases on estates at will.” It farther enacts, 
“ That no action shall be brought, whereby to charge 
any person upon any agreement made upon considera- 
tion of marriage, or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or con- 
cerning the same, or upon any agreement, that is not 
to be performed within the space of one year from the 
making thereof, unless the agreement, upon which such 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party or 
his lawful agent.” By the same statute, declarations 
of trust, created by the parties, are to be in writing; 


^ While V. Ciidden, 6 Clark & Fin. 756. 

9 Throughout this discussion, I have freely availed myself of Mr. 
Wooddeson’s excellent Lecture upon the same subject. See 3 Wooddes. 
Lect. (Lect. 67,) p. 420, &c. to p. 443 ; of Sir Edward Sugden’s learned 
Treatise on Vendors and Purchasers, ch. 4, ^ 2. p. 99 to 120 (7ih edit.) ; 
1 Stigden on Vendors, ch. 4, ^ 3, p. 326 to 354, (lOih edit.) ; of Mr. 
Nfewland on Contracts, ch. 10, and of the notes of Mr. Fonblanque. 
1 Fonbi. Eq. B. 1, cli. 3, J 8, notes (a) (1) (c) (d) (e). 

3 29 Car. 11, ch.3. 
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but trusts resulting by implication of law, are to re- 
main as they stood before the passing of the^ct.^ 

§ 753. The objects of this statute are s^, as the 
very title indicates, to prevent the fraudulent setting 
up of pretended agreements, and then supporting them 
by perjury. But, besides these direct objects, there is 
a manifest policy in requiring all contracts of an im- 
portant nature to be reduced to writing, since other- 
wise, from the imperfection of memory, and the honest 
mistakes of witnesses, it must often happen, either that 
the speciGc contract is incapable of exact proof, or that 
it is unintentionally varied from its precise original 
terms. So sensible were Courts of Equity of these 
mischiefs, that they constantly refused, before the sta- 
tute, to decree a specific performance of parol contracts, 
unless confessed by the party in his answer, or they 
are in part performed.® 


1 Wooddes. Lcct. 57, p. 420, 421. 

- Grcenleaf on Evidence, ^ 202. See Rondeau v. Wyatt, 2 H. I3I. 68 ; 
Child r. Comber, 3 Swanst. R. 423, note ; Pembroke r. Thorpe, 3 Swanst. 
R. 437, note. Sir Edward Sudden, in liis learned Treatise on Vendors 
and Purchasers, cii. 4, ^ 2, p. 107, 108 (7th edit.) has reviewed the cases, 
and slated the result. I shall pive it in his own words. “ There are four 
cases in Tothill, which arose previously to the statute of frauds, and ap> 
pear to bo applicable to the point under consideration ; for Equity, even 
before the statute of frauds, would not execute a mere parol agreement ; 
not in part performed. In the first case (Williams v, Neville, Tothill, 
135,) which was heard in the 38th of Eliz., relief was denied, * because 
it was but a preparation for an action upon the case.’ In the two next 
cases (Eernc v. Rullosk, Toth. 206, 238 ; Clark t\ llackwell, Ibid.) which 
came on in the Otii of Jac. 1., parol agreements were enforced, apparently 
on account of the payment of a very trifling part of the purchase money ; but 
the particular circumstanced of these cases do not appear. The last case, 
reported in Tothill (Miller v. Blandist, Toth. 85,) was decided in the 30th 
of Jac. I., and the facts are distinctly stated. The bill was to bo relieved 
concerning a promise to assure land of inheritance, of which there had not 
been any execution, but only 55s. paid in hand, and the bill was dismissed. 
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§ 754. It is obvious, that Courts of Equity are 
bound, as much as Courts of Law, by the provisions 
of this stetute ; and, therefore, they are not at liberty 
to disregard them. That they do, however, interfere 
in some cases within the reach of the statute, is equally 
certain. But they do so, not upon any notion of any 
right to dispense with it ; but for the purpose of admi- 
nistering equities subservient to its true objects, or 
collateral to it, and independent of it. 

§ 755. In the first place, then. Courts of Equity will 
enforce a specific performance of a contract within the 
statute, not in writing, where it is fully sot forth in the 
bill, and is confessed by the answer of the defendant.^ 


This point received a similar determination in the next case on the sohject 
before the statute, which is reported in 1 Chan. Hop., and was determined 
in the 15th of Ch. II. (Simmons y. Cornelius, 1 (’han. Hep. 128.) So 
the same doctrine was adhered to in a case wliieh occurred three years 
afterwards, and is reported in Freeman (Anon. 2 Freem. R. 128) ; for, 
although a parol agreement for a house, with 20s. paid, was decreed with- 
out further execution proved, yet it appears, by the judgment, that ihc 
relief would not have been granted, if the defendant, the vendor, had 
demurred to the bill, which he had neglected to, do, but had proceeded to 
proof. The last case I have met with, previously to the statute, was 
decided in the 21st of Car. II. (Voll. v. Smith, 3 Chan. R. Ifi,) and there 
a parol agreement, upon which only 20s. were paid, was carried into spe- 
cific execution. This case probably turned, like the one immediately pre- 
ceding it, on the neglect of tho defendants to demur to the bill, it must 
be admitted, that the foregoing decisions are not easily reconcilable ; yet, 
the result of them clearly is, that payment of a trifling part of the pur- 
chase-money was not a part performance of a parol agreement. Whether 
paympnt of a considerable sum would have availed a purchaser, does not 
appear. In Toth. 67, a case is thus stated ; ‘ Moyl. v. Horne, by reason 
200/. was deposited towards payment, decreed.’ . This case, may, perhaps, 
be deemed an authority, that, prior to the statute, the payment of a sub- 
staniial part of tfte purchase-money would have enabled Equity to speci- 
fidilly perform a parol agreement; but it certainly is too vague to be relied 
on.” Id. p. 120. 

1 Attorney-General v. Sitwell, J Youngc & Coll. II. 583. In such a 
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The reason, given for this decision is, that the statute 
is designed to guard against fraud and perjury.; and, in 
such a case, there can be no danger of that sort. The 
case, then, is taken entirely out of the mischief in- 
tended to be guarded against by the statute.^ Perhaps 
another reason might fairly be added ; and that is, that 
the agreement, although originally by parol, is now in 
part evidenced by writing under the signature of the 
party, which is a complete compliance with the terms 
of the statute. If such an agreement were originally 
by parol, but it was afterwards reduced to writing by 
the parties, no one would doubt its obligatory force.® 


ease, if the defendant should die before a decree, upon a bill of reviver 
against the heir, a specific performance by him would be decreed ; (Atlor- 
ncy-GtMieral Day, 1 Ves. 2*21); for the principle goes throughout, and 
equally binds the representative as well as the ancestor (Ibid.) ; Laeon t*. 
Merlins, 3 Atk. 3; Apte,, ^ 710. 

1 Allorney-General r. Day, 1 Vca. 221; Croyslon ». Baynes, 1 Eq. 
Abridg. 19; S, C. Free. Ch. 208; Symondson v. Tweed, Free. Ch. 374; 
Laeon ?■. Merlins, 3 Atk. 3 ; Child r. Godolphin, h Dick. R. 39 ; S. 0. 
cited 2 Hro. (>h. II. 5(U; Gunter v. Halsey, Ambler, R. r)8C; Whit- 
church t\ Bevis, 2 Bro. Ch. 11. 590, 567; Cottington v. Fletcher 2 Atk. 
155; Spurrier v. Fitzgerald, G Ves. 518, 555; Gilb. Lex. Frajlor. 237. 
238 ; Attorney-General v. Sitwell, 1 Youngc & Coll. R, 583 ; Post J 770, 
770 1). 

9 Lord Bathurst, however, in Eyre v, Popham (Lofit’s Ilep. 808, 809,) 
held that a parol agreement, not in part performed, could not be carried 
into execiilion, allliough confessed hy the answer, saying that the Court 
could not repeal the statute of frauds. See Sugdcri on Vendors, ch. 4. 
^ 2, p. 99 (7lh edit.) The London and Birmingham Railway Company 
V. Wiiii(?r, 1 Craig & Phillips, 57, 62. Lord Rosslyn, in Rondeau r. 
Wyatt (2 II. 131. 68,) speaking on the subject of the cases of parol agree- 
ments, confessed by the answer of the defendant, said : It is said in 
these c;t5os, and lias been adopted in the argument, that wlien the defend- 
ant C()nre.s.se8 the agreement, there is no danger of perjury, which w.ns the 
only thing tlie statute intended to prevent. But this seems to be V(‘ry bad 
reasoning ; for the calling upon a party to answer a parol agreement cer- 
tainly layH liini under a great temptation to commit perju-ry. But though 
the ])i:)v«iining perjury was one, it was not the sole object of the statute. 

Ky. jtnt. — VOL. II. 7 
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Indeed, if the defendant does not insist on the defence, 
he may fairly be deemed to waive it; and the rule is, 
Quisque renmitiare potest jiiri pro so introducto} 

§ .756. The case, which we have now been consider- 
ing, is that of a parol agreement, confessed by the 
answer, where the answer does not insist upon the 
statute of frauds, as a defence. But, suppose the an- 
swer confesses the parol- agreement, and insists upon 
the statute of frauds, jl!s a defence and bar to the suit ; 
the question then arises, whether Courts of Equity will 
allow the statute, under such circumstances, as a bar ; 
or whether they Avill, notwithstanding the statute, de- 
cree a specific performance upon the ground of the 
confession. Upon tin's question, there has been no 
small conflict of judicial opinion. Lord Macclesfield 
expressly decreed a specific performance, where the 
parol agreement was confessed by the answer, and the 
statute of frauds was insisted on as a defence.® Lord 
Hardwicke appears to have entertained the same opi- 
nion ; although,*perhaps, he was not called upon finally 
to adjudicate it.® 


Another object was to lay down a clear and positive rule, to drierniine 
when the contract of sale should be complete.” This last reason has great 
force ; but it is questionable, if the statute bad in view so much the pre- 
vention of perjury in the party defendant, as the prevention of it in wit- 
nesses. There is always some temptation in the defendant to commit 
perjury in his answer, in all ca.ses where liis interest is concerned ; never- 
theless, he is required generally to answer, on oath, all facts charged in 
the bill, Mr. Fonblanque’s nolo on this subject is very able and satisfac- 
tory. 1 Fonbl. Eq. B. 1, ch. 3, ^ 8, note (f/). 

1 Newland on Contracts, ch. 10, p. S>01; Rondeau v. Wyatt, 2 H. 111. 
68; Spurrier r. Fitzgerald, G Vc.s. .018; 1 Foobl. Eq. B. 1, ch. 3, § 8, 
npte (d) ; Flagg w. Mann, 2 Sumner’s R. 489, 528, 529. ^ 

I 2 Child V. Godolphin, 1 Dick.'.TJ ; S. G. cited 2 Bro. Ch. R. 500 ; Child 
v. Gomber, 3 Swanst. R. 423, note. 

3 Cuttiogton r. Fletcher, 2 Atk. 155, 15fi ; Lacon v. Merlins, 3 Atk. 3. 
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§ 757. But later Judges in Equity have expressed 
a strong dissatisfaction with this opinion ; and it may 
now be deemed to be entirely pverruled, and the doc- 
trine firmly established, that even whgre the answer 
confesses the parol agreement, if it insists, by way of 
defence, upon the protection of the statute, the defence 
musf prevail as a competent bar.‘ This doctrine seems 
conformable to the true intent and objects of the sta- 
tute ; for it is difficult to perceive how. a party can be 
legally bound by a contract, which the statute declares 
to be invalid, when the party insists upon the objection, 
and does not submit to waive it. It has been forcibly 


It is not quite certain, that this was Lord Hardwicke’s opinion. The 
case of Cottington w. Fletcher (2 Atk. 11, 156) might, perhaps, have 
turned upon a point of pleading. But the dictum in Lacon v. Merlins (3 
Atk. 3) seems direct. Lord Loughborough, in Moore u. Edwards (4 Ves. 
24,) said, ** There is a case in Atkyns, that misleads people, where Lord 
Hardwicke is stated to have overruled the defence upon the statute, merely 
on the ground that the agreement was admitted. 1 had occasion uf look 
into that; and it is a complete misstatement. It appears by Lord Hard- 
wicke's own notes, that it was upon the ag4l|t^ent having been in part 
e.Kccuted, that ho determined the case.” See also Sugden on Vendors, 
ch. 4, ^ 2, p. 100 (7ih edit ) ; Evans v. Harris, 3 V. & Beam. R. 361 ; 
Morrison v. 'rumour, 18 Ves. 175 ; Milf. Eq. PI. by Jeremy, 365 to 368. 
^ See Milf. PI. Eq. by Jeremy, 265 to 368 ; Sugden on Vendors, ch. 4, 
3, p. 08, 100, 101, 103 (7th edit.) ; I Sugden on Vendors, ch, 3,^ 6, n. 10, 
p. 197 (10th edit.) ; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 4, ^ 1, p. 439 ; 
Ncwland on Contr. ch. 10, pp. 197 to 201 ; 1 Fonbl. Eq. B. 1, ch. 3, § 8, 
note ((/) ; Thompson v, Todd, 1 Peters, Circuit R. 380. — Mr. Baron 
Eyre, in Eyre v. Ivison, and Stewart v. Careless, in 1765 (cited 2 Bro. 
Ch. 11. 563, 564,) and Wallers r. Morgan, 2 Cox, R. 369, decided the 
point directly in favor of the bar of the statute under such circumstances. 
That also appears to have been the opinion of Lord Thurlow. Whitbread 
Brockhurst, 1 Bro. Ch. R. 416, and Mr. Belt’s note; and Whitchurch 
V. Bovis, 2 Bro. Ch. 11. 559, 568, 569. Lord Rosslyn held the same 
opinion. Rondeau v. Wyatt, 2 11. Bl. 68 ; Moore v. Edwards, 4 A"cs. 33; 
Cooth V. Jacks<in, 6 Ves. 17. So Lord Eldon, in Cooth r. .lackson, 
6 Ves. 37, and Rowe v. Tweed, 15 Ves, 375; and Sir William Grant, in 
Blagden v. Brndbear, 12 Ves. 466, 471. 
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said by a great Judge in Equity, that it is immaterial 
what admissions are made by a defendant, who insists 
upon the benefit of the statute, for he throws it upon 
the plaintiff tq show a complete written agreement ; 
and it can be no more thrown upon the defendant to 
supply defects in the agreement, than to supply the 
want of an agreement.^ The same doctrine seems 
now fully recognized in America * 

§ 758. It foUows from what has been already said, 
that, if the answer denies the existence of any parol 
contract, and insists upon the benefit of the statute, the 
case cannot be made out by parol evidence, and that 
the bar is complete. This ivould seem to be sufficiently 
clear upon principle. But, the question having been 
at one time made, it is no longer a matter of mere 
principle, but it stands confirmed by the highest author- 
ity.’ A question, however, of a different sort, but con- 
nected with this subject, has also been much discussed, 
and that is, whether, to a bill for discovery and relief 
upon the ground of a parol agreement, the statute can 
be pleaded as a bar*o the discovery of the fact of such 
agreement ; or, in other words, whether the plea must 
not state, not only that there was no agreement in 
writing, but also that there was no such agreement by 


• Sir William Grant, in Blagden v. Bradbcar, IS Ves. 471 . 

2 See Thompson v. ludd, 1 Peters, Giro. R. 388, and the cases cited 
by Mr. Ingraham, in his note to the American edition of Vessey, jr.’s 
Reports, Yol. III. pp. 38 to 40. 

3 Whaliey v. Bagenal, 0 Bro. Pari. 11. 45 ; S. C. cited 2 Bro. Ch. R. 
667, 668 ; Whitchurch v. Bevis, 2 Bro. Ch. R. 667 ; S. C. 1 Bro. Pari. 
Ca». by Tomlins, 345; Buekmaster v. llarrop, 7 Ves. 347; Boisford v. 

' Burr, 2 Johns. Ch. R. 408 ; Bartlett o. Pickersgill, 4 East, R. 677, note ; 
S. C. 1 Eden, R. 515 ; Leman v. Whitley, 4 Russ. R. 423 ; Q Sui^den on 
Vendorsy p. 138, 9th edit. 
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parol, as is charged in the bill. Upon this point some 
diversity of judicial opinion has also existed, and per- 
haps it is not now quite put at rest. But as this is 
rather a matter of pleading than of jurisdiction, it pro- 
perly belongs to another place.^ 


1 See Mitf.Eq.n. by Jeremy, 265 lo 208; Jieamea PI. Eq. 176 to 187 ; 
Cooper, Eq. PI. 255, 256; Newl. on Conlr. ch. 10, p. 201 to 204 ; Story 
on Eq. Pleadings, ^ 763, 766. See, also, note to^^’es. jr. R. 38, (Amer. 
edit.) — Mr. Fonblanque’s note upon this point, ^V'onbl. Eq. B. 1, ch. 3, 
J 8, note as well as upon the preceding, is so valuable, that though 
long, it deserves to be cited at large in this place. “ If a defendant,’* 
(says he) “ confess the agreement charged in the bill, there is certainly 
no danger of fraud or perjury in decreeing the performance of such agree- 
ment. But it is of considerable importance to determine. Whether the 
defendant be bound to confess or deny a merely parol agreement, not al- 
leged to be in any part executed ; or, if he do confess it, whether he may 
not insist on the statute, in bar of the performance of it. The cases upon 
the first point are many in number, various in their circumstances, and the 
decisions upon them not immediately reconcilable. I shall thoreforo con- 
sider them in their principle rather than in detail. They who insist that 
the defendant is bound to confess or deny the agreement alleged, princi- 
pally rely on the rule of equity, that the defendant is bound to confess or 
deny i^ll facts, which, if confessed, would give the plaintiff a clain^r title 
to the relief prayed ; and that as equity would decree a parol agreement, 
if confessed, the defendant must confess or deny it. It is certainly a gene- 
ral rule in equity, that the defendant shall discover whatever is material 
to tlie Justice of tlic plaintiff’s case ; but in applying this rule lo the case 
of a parol agreement, it is previously material to ascertain, whether the 
statute of frauds lias not, in sucii case, relieved the defendant from this 
general obligation. The prevention of frauds and perjuries is the declared 
object of the statute ; and the decreeing of a parol agreement, when con- 
fessed by the defendant, and the statute not insisted on, is e\idenily 
consistent with such object; Nam quisque rcnuntiarc potest juri pro so 
introducto. But if the defendant be bound to confess or deny the parol 
agreement, his answer must he either liable to contradiction, or not liable 
to contradiction. If the defendant’s answer be liable to contradiction by 
evidence aliunde, the evil arising from contradictory evidence, which the 
statute proposed to guard against, would necessarily result. If the de- 
fendant’s answer be not liable lo contradiction by evidence aliunde, the 
rnhi would furnish a temptation to perjury, by’giving the defendant a cer- 
tain interest in denying the agreement ; since, if he confessed it he would 
7* * 
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§ 759. la the next place, Courts of Equity will en- 
force a specific performance, of a contract within the 


be bound to perform it. If the defendant be bound to confess or deny the 
parol agreement insisted on by the plaintiff, one of the above c'liiscquences 
must necessarily ensue ; which of the two is likely to prove the most 
mischievous, were, perhaps, difficult to decide ; for though the perjury 
which might take place, if contradictory evidence were allowed, is an 
evil of considerable size, yet the^/ilefendant’s being liable to be contradicted 
might operate as a cii||k on his falsely denying that it was truly alleged. 
It seems, however, t(^mve been the opinion of Lord Chancellor Thurlow, 
that the only effect of the statute is to preclude the plaintiff from resorting 
to evidence aliunde, for the purpose of substantiating a parol agreement 
denied by the defendant. Whitchurch v. Bevis, 2 Bro. R. 566. See, also, 
Child V. Godolphin, (1 Dick. R. 39,) therein cited by Lord Chancellor 
Thurlow. Coolh v, Jackson, 6 Ves. 39. This rule, which, when the 
agreement is in no part performed, renders the defendant's answer conclu- 
sive, may certainly, in some instances, prevent fraud ; but it is possible 
that, in other instances, it may encourage perjury. To strike out the 
mean, by which the spirit of the statute might be preserved, without 
trenching on its provisions, is certainly difficult, perhaps impossible ; for 
it is clear, that the statute intended to prevent fraud, as well as perjury ; 
and it cannot be denied, that the refusing to execute an agreement, delibe- 
rately and fairly entered into, merely because it was not reduced into writ- 
ing, i#a fraud which a Court of conscience ought to discourage, hut 
which it cannot discourage, if of such an agreement it cannot* eti force a 
discovery. It would ill become me to pursue this point further ; the diffi- 
culties which 1 have stated are probably sufficient to explain and justify 
the contrariety of opinion which has prevailed upon it. It remains, how- 
ever, to consider, whether a defendant, having confessed the agreement 
alleged, can protect himself from the performance of it, by insisting on 
the statute? This, which is also vexaUi nmtsllo/is almost immediately 
dependent on the former point ; for when Yord Macclesfield, in Child v. 
Godolphin, held, that the defendant was bound to confess or dci^y the 
agreement, it seems to have been a necessary consequence, that if the 
defendant confessed the agreement, he should not be allowed to avail him- 
self of the statute, for if he might avail himself of the statute, cni hono 
compel him to confess or deny the agreement? See Cottington v, 
Fletcher, 2 Atk. 155 ; Lacon v. Merlins, 3 Aik. 1. But see Kingsman v, 
Kingsmaii, cited in 10 Mod. 404. But, if the defendant be not bound to 
confess or deny the agreement, it must be in respect of the statute afford- 
ing him a good defence against the performance of it ; and if such he the 
of the statute, it should seem to be immaterial, whether he set up 
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statute, where the parol agreement has been partly car- 
ried into execution.' The distinct ground, upon which 
Courts of Equity interfere in cases of this sort, is, that 
otherwise one party 'would be unable to practise a fraud 
upon the other ; and it could never be the intention of 
the statute to enable any party to commit such a fraud 
with impynity. Indeed, fraud in all cases constitutes 
, an answer to the most solemn acts and conveyances, 
and the objects of the statute arc promoted, instead of 
being obstructed, by such a jurisdiclfton for discovery 
and relief.® And where one party has executed his 
part of the agreement, in the confidence that the other 
party would do the same, it is obvious, that if the latter 


such defence in the shape a pica, or by his answer, the statute not 
havinrr prescribed any mode in particular, by which a defendant must 
avail himself of such defence. See Stewart v. Careless, cited in Whit* 
church V, lie vis. Tt may be material here to observe, that even the 
cases, which most favor the opinion, that Courts of Equity may compel 
the pciformancc, and, consequently, the discovery of merely parol agree- 
ments, require, that the terms of such agreement should be clear, definite, 
and conclusive ; and therefore, if the Courts can collect the jtfs deUhtrandi^ 
or locus pa'iiifr/idaij to have been reserved, the contract shall not be con- 
sidered as complete till reduced into writing, or in part performed. Wha- 
ley V. Jiagenal, 0 Bro. P. C. 45 ; S. C. 1 Bro. Pari. Cas. 345, by Tomlins j 
Whitchurch v, Bevis, 2 Bro. R.5()6 ; Clarke i\ Grant, 14 Ves. 519 ; Mort- 
lock i\ Builer, 10 Ves. 311.” 

1 Gilb. Lex Prsetoria, p. 239, 210; 1 Fonbl. Eq. B. 1, ch. 3, ^ 8, and 
note (^;). 

2 See Attorney-General v. Day, 1 Ves. 221 ; Walker v. Walker, 2 Atk, 
100 ; Baylor v. Beech, 1 Ves. 297; Buckmaster u. Harrop, 7 Ves. 340 ; 
Whitbread v, Brockhurst, 1 Bro. Ch. R. 417 ; S. C. 2 Yes. & B. 153, 
note; Hawkins v. Holmes, 1 P. Will. 770 ; Wills v. Stradliiig, 3 Ves. 
378 ; Morphett v, Jones, 1 Swanst. R. 181 ; Hare v. Shearwood, 1 Yes. 
jr. 212 ; Clinan v. Cooke, 1 Sch. Lcfr. 41 ; Mr. Raithby’s note to Hollis 
V. Edwards, 1 Vern. R. 159; Newland on Contr. ch. 10, pp. 179, 180, 
181, 182 ; Milford, Eq. PJ. by Jeremy, 266 ; Rathbun v, Rathbnn, 0 Barb. 
98 ; 1 Fonbl. Eq. B. 1, ch. 3, ^ 8, notes (a), (6). 
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should refuse, it would be a fraud upon the former to 
suffer this refusal to work to his prejudice.^ 

§ 760 . But the more difficult question is to ascertain 
what, in the sense of Courts of Equity, is to be deemed 
a part performance, so as to extract the case from the 
reach of the statute. It seems formerly to have been 
thought, that a deposit, or security, or payment of the 
purchase-money, or of a part of it, or at least of a con- 
siderable part of it, was*3uch a part performance as took 
the case out of the statute.® But that doctrine was 
open to much controversy, and is now finally over- 
thrown.® Indeed, the distinction taken in some of the 
cases, between the payment of a smalll part, and the 
payment of a considerable part of the purchase-money, 
seems quite too refined and subtle ; for independently 


1 Ibid. ; 1 Fonbl. Eq. Ti. 1 ch. 3, ^ 8, note (e) ; 3 Wooddes. Loot. 57, 
p. 433, 434 ; Newland on fyontr. ch. 10, p. 179, 18! to 187. 

2 Hales r. Van Berchem, 2 Vern. R. 618 ; Owen r. Davies, 1 Ves. 82; 
Skett t\ Whitmore, 2 Freem. Ch. R. 281 ; Lncon v. Merlins, 3 Atk. 4 ; 
Main v, Melhourn, 4 Ves. 720, 724 ; Ciinan v, Cooke, 1 Sch. & Lefr. 40, 
note (a) ; 3 Wooddes. Lect. 67, p. 427. 

3 Ciinan v. Cooke, 1 Sch. & Lefr. 40, 41 ; O’llerlihy ?;. Hedges, 1 Sch. 
& Lefr. 129 ; Jackson’s Assignees v. Cutriglit, 6 Munf. R. 318. I am 
aware that this may seem strong language. Bui the direct decisions and 
dicta in some cases in former limes (see 1 Freem. R. 486, Case 604 (b ) ; 
Leak r. Morrice, 2 Ch. Cas. 135 ; AIsopp r. Patten, I Vern. K. 472 ; ISca- 
good V. Meale, Free. Ch. 5G0 ; Pengal v. Ross, 2 Eq. Abr. 46 Pi. 12,) and 
the positive decision of Lord Redesdale on the point, in Ciinan v, (’ookc, 
1 Sch. & Lefr. 41, 42, scorn to justify it. Mr. Sugden has collected all 
the authorities in an able manner, with a very clear comgientary, in his 
Treatise on Vendors, ch. .3, ^ 3, p. 107 to 112 (7th edit.) ; 1 Su^en on 
Vendors, ch. 3, ^ 7, note 10, p. 202, (10th edit.) and holds the same opinion. 
Mr. Newland manifestly inclines to the same opinion. Newland on Contr. 
ch. 10, p. 187 to 191. There arc also other modern cases, in which the 
contrary doctrine has been treated ns doubtful. See Buckrnaster v. Harrop, 
7,Vfi».341, 346 ; Coles v, Trecothick, 9 Ves. 234, 240 ; Frame v. Dawson 
14 Ves. 388 ; Ex parte Hooper, 1 Meriv. R. 7, 8 ; S. C. 19 Ves. 479, 480 ; 
1 Fonbl. jBq. B. 1 ch. 3, $ 8, note (e). 
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of the difficulty of Saying what shall he deemed a 
small, and what a considerable part of the purchase- 
money, each must, upon principle, stand upon the same 
reason, namely, that it is a part perfqjrmance in both 
cases, or not in either.* One ground, why part payment 
is not now deemed a part performance, sufficient to take 
a case out of the statute, is, that the money can be re- 
covered back again at law, and, therefore, the case admits 
of full and direct compensation.® This ground is not, 
however, quite satisfactory ; for the party may become 
insolvent before the judgment at law can be executed. 
Another ground has been stated, which certainly has 
more strength in it. It is, that the statute has said, in 
another clause, (that which respects contracts for goods,) 
that part payment, by way of earnest, shall operate as 
a part performance. And hence, the Courts have con- 


1 Mr. Sijgden has made some striking remarks on this subject, in his 
Treatise on Vendors, ch. 3, ^ 3, p. 11*2 (7lh edit.) ; 1 Su^rden on A^mdors, 
ch. 3, ^ 7, note 10, p. 209 (10th edit.), which deserves to be cited, “On 
thhs subject,” (says he,) “Sir William Grant’s admirable judgment, in 
Butcher v. Butcher, must occur to every discerning mind. It turns on a 
subject so applicable to the present, that his arguments, with a sligiil alter- 
ation, directly bear upon it. To say that a consith'rcihhi share of the pur- 
chase-money must be given, is rather to raise a question, than to establish 
a rule. What is a considerable share, and what is a trifling sum ? Is it 
to be judged of upon a mere statement of the sum paid, without reference 
to the amount of the purchase-money ? If so, what is the sum that must 
be given to call for the interference of the Court f What is the limit of 
amount at which it ceases to be trifling, *dnd begins to be substantial? If 
it is to bo considered with reference to the amount of the purchase-money, 
what is the proportion which ought to he paid ? Mr. Booth also was im- 
pressed with this diflrculty, although his sentiments are not so forcibly 

^expressed. Where, he asks, will you strike the line? And, who shall 
settle the quantum, that shall suflTice in payment of part of any purchase- 
money, to draw the case out of the statute, or ascertain what shall be 
dcemi’il so trifling as to leave the case within it ? ** 

2 Ibid. 
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sidered this clause as excluding agreements for lands, 
because it is to be inferred, that, when the legisLiture 
said it should bind in the case of goods, and were silent 
as to the case qf lands, they meant, that it should not 
bind in the case of lands.* 

§ 761. But fl more general ground, and that which 
ought to^be the governing rule in cases of this sort, is, 
that -nothing is to be considered as a part performance, 
which does not put the party into a situation, which is 
a fraud upon him, unless the agreement is fully per- 
formed.2 Thus, for instance, if upon a parol agreement 
a man is admitted into possession, he is made a tres- 
passer, and is liable to answer as a trespasser, if there 
be no agreement valid in law or equity.® Now, for the 
purpose of defending himself against a charge as a 
trespasser, and a suit to account for the profits in such 
a case, the evidence of a parol agreement would seem 
to be admissible for his protection, and if admissible 
for such a purpose, there seems no reason why it should 
not be admissible throughout.'* A case still more co- 
gent might be put, where a vendee, upon a parol agree- 
ment for a sale of land, should proceed to build .a house 
on the land, in the confidence of a due completion of 
the contract. In such a case, there would be a mani- 
fest fraud upon the party, .in permitting the vendor to 
escape from a due and strict fulfilment of such agree- 
ment.* Such a case is certainly distinguishable from 

‘ Clinan v. Cooke, 1 Sch. & Lefr. 40, 41 ; Pcngal v. Ross, 2 £q. Abr. 
46, pi. 12. 

9 Id. ; Savage i\ Foster, 9 Mod. 37. 

'8 See Eaton v. Whitaker, 18 Conn. 222; Tilton v. Tilton, 9 New^ 
Hampshire, 386. 

4 Id. and Foxcroft v. Lister, cited Free. Ch. 519 ; *Vern. 450 ; Pen- 
gall Ross, 2 Eq. Ab. 46, PI. 12 ; Post, ^ 703. 

® Foxcroft V, Lister, cited 2 Vern. R. 456 ; Free. Ch. 519; Wetmore 
V. While, 1 Cain. Cas. £r. 87 ; Parkhurst v. Van Cortlandt, 14 Johns. 
Rep.* 15. 
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that of part payment of the purchase-money, for the 
latter may be repaid, and the parties are then just 
where they were before, especially if the money is 
repaid with interest. A man who has partfed with his 
money, is not in the situation of a man against whom 
an action may be brought, and who may otherwise suffer 
an irreparable injury.* 

§ 762. In order to make the acts such as a Court of 
Equity will deem part performance of an agreement 
within the statute, it is essential that they should 
clearly appear to bo done solely with a view to the 
agreement being performed. For, if they are acts 
which might have been done with other views, they 
will not take the case out of the statute, since they 
cannot properly bo said to be done by way of part per- 
formance of the agreement.® On this account, acts, 
merely introductory or anciliary to an agreement, are 
not considered as a part performance thereof, although 
they should bo attended with expense. Therefore, 
delivering an abstract of title, giving directions for 
conveyances, going to view the estate, fixing upon an 
appraiser to value stock, making valuations, admeasur- 
ing the lands, registering conveyances, and acts of the 
like nature, arc not sufficient to take a case out of the 
statute.® They are all preliminary proceedings, and 


1 Clinan i’. Cooke, 1 Sch. & Lefr. 41, 43. See Sutherland i\ Briggs, 
I Hare, R. 36. 

2 Gunter r. Halsey, Ambl. R. 580; S. C. 1 West, R. G81; Lncon r. 
Merlins, 3 Aik. 4; Ex parte Hooper, 19 Ves. 479; Morpliett tJ. Jones, 
I’Svvaiist. R. 181; Phillips y. Thompson, 1 Johns. Ch. R. 149; Parliliurst 

Van Corllaridt, 1 Johns. Ch. R. 283, 284, 285 ; 1 Fonbl. Eq. B. 1, ch. 
3, ^ 8, note (r). 

^ Hawkins r. Holmes, 1 P. Will. '7.70; Pembroke v, Thorpe, 3 Swanst. 
R. 437 ; Glarke y. Wright, 1 Aik, 12; Whilbrcad v. Bruckhiirst, 1 Bro. 
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are, besides, of an equivocal character, and < 5 apable of a 
double interpretation; whereas acts, to be deemed a 
part performance, should be so clear, certain, and defi- 
nite in their object and design, as to refer exclusively 
to a complete and perfect agreement, of which they are 
a part execution.' 

§ 703. In like manner the mere possession of the 
land contracted for will not be deemed a part perform- 
ance, if it be obtained wrongfully by the vendee, or if 
it be wholly independent of the contract Thus, if the 
vendee enter into possession, not under the contract, 
but in violation of it, as a trespasser, the case is not 
taken out of the statute. So, if the vendee be a tenant 
in posse.ssion under the vendor ; for his possession is 
properly referable to his tenancy, and not to the con- 
contract.® But, if the possession bo delivered and 
obtained solely under the contract ; or if, in case of a 
tenancy, the nalure of the holding bo diJTerent from 
the original tenancy, as by the payment of a higher 
rent, or by other unequivocal circumstances, referable 
solely and exclusively to the contract ; there, the pos- 
session may take the case out of the statute. Espe- 


Ch. 412; Whitchurch r. Bevis, 2 Bro. Ch. R. 550, 565; Beddingr r. 
Wilkes, 3 Bro. Ch. R, 400; Cooth v. Jackson, 6 Vcs. 17; Sugden on 
•Vendors, ch. 3, ^ 3, p. 104 (7th edit.) ; Stokes v, Moore, 1 Cox, R. 210 ; 
1 Fonbl. Eq. B. 1, ch. 3, ^ 8, note (c) ; NewJarid on Contr. ch. 10, p. 196, 
197 ; Frame v. Dawson, 14 Vcs. 386. 

1 Ibid. 

2 Cole V, White, cited 1 JJro. Ch. R. 100; Wills r. Stradling, 3 Ves. 
378 ; Smith v. Turner, Free. Ch. 501; Savage v. Carroll, 1 B. & Beatt. 
365 , 282; Frame v. Dawson^ 14 Vcs. 386 ; Lindsey v. Lynch, 2 Sch. & 
Left, 1 ; O’Reilly v. Thompson, 2 Cox, R. 271 ; 1 Fonbl. Eq. B. I, ch. 3, 

note (e) ; Morphett v. Jone.«, 1 Swanst. R. 181 ; Sugden on Vendors, 
ch. 3, ^ 3, p. 104, 105 (7tH edit.) ; 1 Sugden on Vendors, ch. 3, ^ 7, n. 5 
and 6, p. 200, 201 (lOih edit.) ; 3 Wooddes. Lcct. 57, p. 424 to 420. 
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daily willlt be held to do so, where the party, let into 
possession, has expended money in building, or repairs, 
or other improvements; for, under such circumstances, 
if the parol contract were to be deemed a nullity, he 
would be liable to be treated as a trespasser; and the 
expenditures would not only operate to his prejudice, 
but be the direct result of a fraud practised upon him.^ 
§ 764. But, in order to take a case out of the 
statute, upon the ground of part performance of a parol 
contract, it is not only indispensable, that the acts done 
should be clear and definite, and referable exclusively 
to the contract ; but the Contract should also bo esta- 
blished by. competent proofs to be clear, definite, and 
unequivocal in all its terms.® If the terms are uncer- 
tain, or ambiguous, or not made 9 ut by satisfactory 
proofs, a specific performance will not (as, indeed, upon 
princiide it should not) be decreed. The reason would 
seem obvious enough ; for a Court of Equity ought not 
to act upon conjectures ; and one of the most important 
objects of the statute was, to prevent the introduction of 
loose and indeterminate proofs of what ought to be esta- 
blished by solemn written contracts. Yet it is certain, 
that, in former times, very able judges felt themselves at 
liberty to depart from such a reasonable course of adjudi- 


' Butclicr V. Staples, 1 Vern. 3G3 ; Pike v. Williains, 3 Vern. 455; 
Locke V V, Lockey, Free. Ch. 518 ; Earl of Aylesford’s, case, 2 Sir. R. 
783; Binstead r. Culman, Bunb. R. G5; Lacon v. Merlins, 3 Atk. 1; 
Wills V. Stradlinfj, 3 Ves. 378 ; Kine v. Balfe, S B. & Beatt. K. 348 ; • 
Denton t\ Stewart, 1 Cox, U. 258; Gregory v. Mighell, 18 A^es. 328; 
Morphett v. Jones, 1 Swanst. R. 172 ; Sugden on Vendors, ch. 3, ^ 3, 
p. lot, 105 (7th edit.); 1 Siig. on Vend. ch. 3, ^ 7, n. 5 and C, p. 200, 
201 (U) edit.) ; 1 Fonbl. Eq. B. 1, ch. 3, ^ 8, note (e) ; Id. J 9 ; Ante, 
§7Gl. 

® S.je Cliarnley v, Hansbury, 1 Harris, 16. ♦ 

EQ, JUU. — VOL. II. 8 
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cation, and granted relief, notwithstanding 'the uncer- 
tainty of the terms of the contract. In other words, the 
Court framed a contract for the parties ex wqua el lono, 
where it found none.^ Such a latitude of jurisdiction 
seemi^* unwarrantable upon any sound principle ; and, 
accordingly, it has been expressly renounced in more 
recent times.® It may, perhaps, bo true, that, in such 
cases of part performance, the Court will not be deterred 
from making an inquh'y, before a master, into the terms 
of the contract, by the mere fact that all the terms are 
not sufficiently before the Court to enable it to make 
a final decree.® But if such an inqii’ry should end in 
leaving the contract uncertain, so that the Court cannot 
say what its precise import and limitations are ; then 
the Court will withhold a final decree for a specific per- 
formance.^ 


1 Anon. 5 Vin. Abr. 523, PI. 40 ; Id. 522, Pi. 38 ; Anon, cited 6 Ves. 
470 ; Allan v. Bower, 3 Bro. Ch. R. 149. 

2 See Boardman r. Mostyn, 6 Vea. 467, 470 ; Clinan v. Cooke, I Sell. 
& Lefr. 2‘2, 40; Symondson v, Tweed, Free. Ch. 374 ; Forster v. Hale, 3 
Ves. 712, 713 ; Savage v. Carroll, 1 B. & Dealt. 265, 551 ; S. il. 2 15. & 
Beatt. 451 ; Toole v. Medicott, 1 B. & Bcatt. 401 ; Phillips v. Thompson, 
1 Johns. Ch. R. 149, 150 ; Parkhurst v. Van Cortlandt, 1 Johns. Ch. R. 
2S3 to 28G ; Lindsay v. Lynch, 2 Sch. & Lefr. 6. 

Sugden on Vendors, ch. 3, ^ 3, p. 114 to 118 (7th edit.) ; 1 Sugden 
on Vendors, ch. 3, § 7, n. 19 to 32, p. 210 to 216-(I0th edit.) ; Allan v. 
Bower, 3 Bro. Ch. R. 149, and Mr. Belt’s notes, p, 151, notes (2) (3) ; 
1 Sch. & Lefr. 33, 30, 37 ; Harnett v. Yielding, 2 Sch. & Lefr. 555 ; 
1 Fonbl. Eq. B. 1, ch. 3, § 7, note {x), I have used this language ra.ther 
in deference to Sir Edward Sugden’s opinion (Sugden on Vendors, ubi 
xttpra,) than because 1 am entirely satisfied, that the authorities bear out 
the position. Lord Manners’s remarks on the subject present the contrary 
doctrine in a forcible manner ; and his comments on the authorities are 
important ; Savage v. Carroll, 2 B. & Beatt. R. 451 to 453 ; Mr. Chan- 
cellor Kent agrees with Lord Manners ; Parkhurst v. Van Cortlandt, 1 
follns. Ch. R. 283 to 286. 

4 Colson V, Thompson, 2 Wheaton, R. 336, 341. .And see cases cited 
in^ote (b) ; Lindsay v. Lynch, 2 Sch. & Lefr. 7, 8 ; Parkhurst v. Van 
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765. It'must be admitted, that the exceptions, thus 
allowed, do greatly, trench upon the policy and objects 
of the Statute of Frauds; and, pprhaps, there might have 
been as much tvisdom originally in leaving the statute 
to its full operation, without any attempt to create ex- 
ceptions, even in cases where the statute would enable 
the party to protect himself from a performance of his 
contract through a meditated fraud. For, even admit- 
ting that such cases might occur, they would become 
more and more rare, as the statute became better un- 
derstood ; and a partial evil ought not to be permitted 
to control a general convenience. And, indeed, it is 
far from being certain, that these very exceptions do 
not assist parties in fraudulent contrivances, and in- 
crease the temptations to perjury, quite as often as 
they do assist them in the promotion of good faith and 
the furtherance of justice. These exceptions have also 
led to great embarrassments in the actual administra- 
tion of Equity ; and although in some cases one may 
clearly see, that no great mischiefs can occur from 
enforcing them ; yet in others diffieulties may be stated 
in their practical application, which compel us to pause, 
and to question their original propriety.^ ' 


Cortlandt, 1 Johns. Ch.E. 283 to 286 ; Harnett v. Yielding, 2 Sch. & Lefr. 
555 ; Newland on Contr. ch. 8, p. 15] ; Jeremy on Eq. Jurisd. B. 3, Ft. 
2, ch. 4, $ 1,441. 

^ Sec 1 Fonbl. Eq. B. 1, ch. 3, ^ 8, note (e). Mr. Fonhlanque's able 
note on this subject is full of important instruction on thfs head. I know 
not, where the objections are so thoroughly sifted. ** To allow a statute,’’ 
says he, having the prevention of frauds for its object, to be interposed 
in bar of the performance of a parol agreement, in part performed, were 
evidently to encourage one of the mischiefs, which the legislature intended 
to prevent. It is therefore an established rule, that a parol agreement, in 
part performed, is not within the provisions of the statute. See Whit- 
church V. Bevis, 2 Bro. Ch. R. 566. This exception, however, leads to 
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§ 766. Considerations of this sort have led eminent 
Judges to declare, that they would not carry the ex* 
ceptions of cases from the Statute of Frauds farther 


considerable difficulties. Part performance is clearly a relclive term ; and 
in stating acts of part performance, the plaintiff must necessarily state the 
agreement, to which he refers. The dc/pndant, by the above rule, seems 
bound to consider the case stated as out of the statute. Supposing him, 
however, to deny the acts alleged to have been done in part performance, 
would he be bound to admit or deny the parol agreement referred to ? Or, 
admitting such acts to have been done, supposing him to deny the agree- 
ment, or the terms of the agreement, to which such acts are referred in 
part performance, would the plaintiff, in the latier case, be at liberty to 
resort to evidence aliunde, in order to substantiate such parol agreement? 
In the first case, I conceive, that the plaintiff would be entitled to go into 
evidence, to show, that the acts alleged we^e actually done ; and if he 
succeed in this particular, it seems to follow, as a necessary consequence, 
that he might prove the agreement, to which such acts referred. But, 
suppose the plaintiff not to be able to prove the agreement, the terms of it 
being confined to his and the defendant’s knowledge, would he be entitled 
to a discovery from the defendant ? If the defendant be bound to disct)ver 
such agreement, merely because the plaintiff had alleged it to have been 
in part performed, tho plaintiff might, by alleging what was false, be 
placed in a better situation than he would have been in if he had stated 
the truth. But it would be difficult. In a court of conscience, to maintain, 
that falsehood can entitle to such an advantage. For the purpose of in- 
vestigating the point, I will, however, assume, agreeably to the decision 
in the Earl of Aylesford’s case, 2 Stra. 783, and the opinion of Lord Tliur- 
low, in Whitchurch v. Bevis, that the defendant is bound to discover, 
whether he entered into such parol agreement or not. Suppose tlie de- 
fendant to have confessed the agreement, denying, however, the acts 
alleged in part performance of it, where the plaintiff alleges part perform- 
ance, it is assumed, that the defendant cannot plead the statute ; and when 
the statute cannot be pleaded, it should seem, that it cannot bo insisted 
upon by the anstyer. But where the statute is not insisted on, it seehis 
admitted, that a parol agreement confessed shall be decreed to be per- 
formed. It would follow, ill the above supposed case, that the plaintiff 
would be relieved from the necessity of proving the acts alleged in part 
performance ; for cui hono put him upon proving the part performance of 
an agreement confessed, the admission of the agreement being alone a 
[fnfficient circumstance to entitle him to a decree. This advantage might 
encouritge the plaintiff* untruly to allege a part performance.. But 1 know 
BO means, by which the objection can be obviated ; for if the agreement 



SPECmO, PEBFOBMA17CB. 


89 


CH. XTin.] 

than they were compelled to do by former decisions.^ 
Lord Redesdale has strongly said ; “• The statute was 


be in part performed, it is but reasonable that It should be completed, and 
to thall the defendant’s discovery may be material ; and whether it was or 
was not in part performed, is a point, which clearly the defendant may 
establish by evidence aliunde. I have adverted to another difficulty which 
may arise from the rule, that an agreement in part performed, is not within 
the Statute of Frauds. The case I stated, supposes the defendant to admit 
certain acts to have been done ; but denies, that they were done in part 
performance of an agreement ; or insists, that the terms of the agreement, 
of which they were done fn part performance, were not such as stated in 
the bill. But see Moore v. Edwards, 4 Yes. 22 ; Cooth v. Jackson, 6 Yes. 
27, in which the above reasoning is very fully considered. There are 
various acts, which are considered to amount to a part performance of a 
parol agreement, and somo of them are of a nature, which necessarily 
imply some agreement ; as, where a man is let into possession, the pos- 
session must be referred to some title. But to what can it, unless to the 
agreement of one having the right to confer the title ? In such a ease, it 
might be consistent with the provisions of the statute to allow evidence to 
explain the agreement, which led to the possession, though the defendant 
denied that there was any agreement upon the subject. But if the act 
alleged in part performance be of a more doubtful nature, as retaining 
possession after the expiration of a lease ; in such case, if the defendant 
denied having agreed to grant a new lease, or to grant it on the terms 
alleged, it seems very difficult to determine, whether the plaintiff ought 
or ought not, in respect of the admission of the acts alleged, to be allowed 
to prove a parol agreement by evidence aliunde. See Mortimer v. Orchard, 
2 Yes. jr. 243. This note is already drawn out to a greater length than 
I intended ; and as the difficulties which 1 feel may have been judicially 
removed by the late decisions of the Court, 1 shall close it with a4ew dis- 
tinctions upon the questions, what acts sgnount to a part performance. 
The general rule is, that the acts must be such, as could be done with no 
other view or design, than to perform the agreement, and not such as are 
merely introductory or ancillary to it; Gunter v, Halsey, Ambl. 586; 
Whitbread v. Brockhurst, 1 Bio. R. 412. See Wills v. Stradling, 3 Yes. 
jr. 379; Pym v, Blackburn, 3 Yes. jr. 34. The giving of possession is 
therefore to be considered as an act of part performance. Stewart v. Den- 
ton, MS. 4th July, 1780. But giving directions for conveyances, and 
going to view the estate, are not ; Clerk v. Wright, 1 Atk. 12 ; Whaley 

1 Cooth u, Jackson, 6 Yes. 22, 27 ; Lindsay v. Lynch, 2 Scli. & Lefr. 
R. 5. 
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made for the purpose of preventing peijuries and 
frauds ; and nothing can be more manifest to any per- 
son who has beet|[|^ the habit of practising in Courts 
of Equity, than that the relaxation of that statute has 
been a ground of much peijury and much fraud. If 
the statute had been rigorously observed, the result 
would probably have been, that few instances of parol 
agreements would have occurred. Agreements would, 
from the necessity of t^e case, have been reduced to 
writing. Whereas, it is manifest, that the decisions on 
the subject have opened a new door to fraud ; and that, 
under pretence of part execution, if possession is had 
in any way whatsoever, means are frequently found to 
put a Court of Equity in such a [^tuation, that, without 
departing from its rules, it feels itself obliged to break 
through the statute. And I remember, it was men- 
tioned in one case, in argument, as a common expres- 
sion at the bar, that it had become a practice to improve 
gentlemen ovA of their estates. It is, therefore, absolutely 
necessary for Courts of Equity to make a stand, and 
not carry the decisions further.” ^ 


V. Bagnel, 6 Bro. P. C. 45 ; S. C. 1 Bro. Pari. Cas. by Tomlins, 345. 
Payment of money is also said to be an act of part performance ; Lacon v. 
Merlint, 3 Atk. 4 ; sed qu. But it is said, that payment of money is not 
a part performance. See Clinan v, Cooke, 1 Sch. & Lefr; K. 40 ; Frame 
v^ Dawson, 14 Ves. 388. Query, Whether it means payment of the 
whole, or only a part of the purchase-money? See also O’Reilly Vi 
Thompson, 2 Cox, R. 272. That payment of a sum, by way of earnest, 
is not ; Seagood v. Meale, Free. Ch. 560 ; Lord Fengall v. Ross, 2 Eq. 
Cas. Abr. 46, pi. 12 ; Simmons v. Cornelius, 1 Ch. R. 128. But see Voll 
17. Smith, 3 Ch. R. 16 ; and Anon. 2 Freem. 128.” (See Givens o. Calder, 
S Desaus. Ch. R. 171 ; Davenport v. Mason, 15 Mass. R. 93 ; Niven v. 
Belknap, 2 Johns. R. 587.) 

f 1 Lindsay v. Lynch, 2 Sch. & Lefr. 4, 6, 7. See also Harnett e. Yield- 
ing, 2 Sch. & Lefr. 549; O’Reilly v, Thompson, 2 Cox, R. 271, 273 ; 
Forster r. Hale, 3 Ves. 712, 713 ; Phillips v. Thompson, 1 Johns. Ch. R. 
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§ 7G7. We have already^had occasion to see, that 
parol agreements, even with part performance, will not 
he decreed to be specifically .executed, unless the whole 
terms of the contract am clear and definitely ascer* 
tained.^ The sametule applies to cases of written con- 
tracts.^ If they are not certain in themselves, so as to 
enable the Court to arrive at the clear result of what 
all the terms are, they will not be specifically enforced. 
In the i^rst place, it would be inequitable to carry a 
contract into effect, where the Court is left to ascertain 
the intentions of the parties, by mere conjecture or 
guess ; for it might be guilty of the error of decreeing 
precisely whal; the parties never did intend or contem- 
plate.3 In the next place, if any terms are to be sup- 


140 ; Parkhurst v. Van Cortlandt, 1 Johns. Ch. K. 284, 285. — Lord Alvan- 
ley’s remarks, in Forster v. Hale, 3 Ves. 712, 713, arc striking. “ 1 
admit,” said he, opinion is, that the Court has gone rather too far in 
permitting part pcfrormance and other circumstances to take cases out of 
the statute, and then, unavoidably perhaps, after establishing the agree- 
ment, to admit parol evidence of the contents of that agreement. As to 
part performance, it might be evidence of some agreement ; but of what, 
must be left to parol evidence. I always thought the Court went a great 
way. They ought not to have held it evidence of an unknown agreement, 
but to have had the money laid out repaid. It ought to have been a com- 
pensation. Those cases are very dissatisfactory. It was very right to 
say, the statute should not be an engine of fraud ; therefore, compensa- 
tion would have been very proper. They have, however, gone farther ; 
saying, it was clear, there was some agreement, and letting them prove 
it. But how docs the circumstance of a man haying laid out a great 
deal of money prove that he is to liave a lease for 99 years? The com- 
mon sense of the thing would have been, to have let them bring an action 
for the money. 1 should pause upon such a case.” 

^ Ante, ^ 764. 

2 Ante, § 751 ; Kendall r. Almy, 2 Sumner’s R. 278 ; Smith ». Burn- 
ham, 3 Sumner’s R. 435. 

3 Lindsay v. Lynch, 2 Sch. & Lefr. 7, 8 ; Colson v. Tlii»mpson, 
2 Wheat. R. 336, 341 ; Harnett v. Yielding, 2 Sch. & Lcfr. 555 ; Ken- 
dall V. Aimy, 2 Sumner, R. 278 ; Holloway v. Headington, 8 Simons, R. 
324. See Mooihouse v. Cblvin, 9 Eng. Law & Eq. R. 136. 
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plied, it must be by parol dvidence ; and the admission 
of such evidence, would 4et in all the mischief intended 
to be guarded against by the statute. Indeed, it would 
be inconsistent with the geiSlral principles of evidence 
(although there are exceptions)' which are administered 
in Courts' of Equity, as well as in Courts of Law j for 
the general rule in both Courts is, that parol evidence 
is not admissible to vary, annul, or explain a written 
contract.® A contract'* cannot rest partly ii^ writing 
and partly in parol. The writing is the highest evi- 
dence, and does away the necessity and effect of the 
parol evidence, if it is contradictory t*' it® 

§ 768. Another exception to the statute, turning 
upon similar consideiations, is, where the agreement is 
intended by the parties to be reduced to writing, accord- 
ing to the statute ; but it is prevented from being done 


1 Some of these exceptions have been already considered under the 
heads of Accident^ MUtakey and Fraud; but the full examination of the 
subject belongs to a treatise on Evidence. See 3 Starkic on Evidence, 
title Parol Evidence ; and Sugden on Vendors, ch. 3, ^ 3, 4, pp. 97 to 
146, (7th edit.) ; 1 Sugden on Vendors, ch. 3, ^ 3, n. 8 to 31, p. 163 to 
171, (10th edit.) ; Id. ch. 3, ^ 8, n. 1 to 28, pp. 217 to 231 ; 1 Fonbl. Eq. 
B. 1, ch. 3, ^ 11, note (o). For a similar reason, 1 have omitted all notice 
of what are the proper proofs of a written agreement, the signature of the 
party, &c., within the Statute of Frauds ; and, indeed, every thing respect- 
ing the construction of the statute, which does not directly touch the juris- 
diction in equity. See Squire v, Campbell, 1 Mylne & Craig, 480. 

3 3 Starkie on Evid. Ft. 4, pp. 995 to 1015/ Farteriche v. Powlet, 
2 Atk. 383 ; Tinney v. Tinney, 3 Atk. 8; Lawson v. Laude, 1 Dick. R. 
346; Townshend v. Stangroom, 6 Ves. 328; Rich v. Jackson, 6 Ves. 
534, note (c) ; Woollamv. Hearn, 7 Ves. 211 ; Clinan u. Cook, 1 Sch. & 
Lefr. 33 to 39 ; Sugden on Vendors, ch. 3, ^ 4, pp. 123 to 134, (7th edit.) ; 
Parkhurst v. Van Cortlandt, 1 Johns. Ch. R. 283, 284; S. C. 14 Johns. K. 
15 ; Squire v. Campbell, 1 Mylne & Craig, 480 ; Carr u. Duvall, 14 
Pfters, R. 77. 

3 Parkhurst v. Van Cortlandt, 1 Johns. Ch. R. 283 ; S. C. 14 Johns. 
R. 15 ; 3 Wooddes. Lect. 57, p. 430, 437. 
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by the fraud of one’ of the parties.^ In such a case, 
Courts of Equity have said, that the agreement shall 
be specifically executed, for, otherwise, the statute, de- 
signed to suppress fraud, would be the greatest protec- 
tion to it® Thus, i^ one agreement in writing should 
be proposed an^ drawn, and another should be fraudu- 
lently .and secretly brought in and executed in lieu of 
the former, in this and the like cases. Equity would 
relieve.® So, if instructions, are given by an intended 
husband, to prepare a marriage settlement, and he pro- 
mises to have the settlement reduced to writing, and 
then fraudulently and secretly prevents it from being 
done, and the marriage takes effect, in consequence of 
false assurances and contrivances, a specific performance 
will be decreed.^ But, if there has been no fraud, and 
no agreement to reduce the settlement to writing ; but 
the other party has placed reliance solely upon the 
honor, word, or promise of the husband, no relief will 
be granted for in such a case the party chooses to 
rest upon a parol agreement, hnd must take the conse- 
quences.® And the subsequent marriage is not deemed 


* See Newl. on Contr. ch. 10, pp, 179 to 197. 

2 Monlaciite v. Maxwell, 1 P. Will. 618 ; S. C. 1 Eq. Abr. 19 ; Prec. 
Ch. 526. 

2 Ibid. ; 3 Wooddes. Lect. 57, p. 432; 1 Fonbl. Eq. B. 1, ch. 3, ^ 11, 
note (o). 

^ Ibid. See Ante, ^ 331, 374, note ; Taylor v. Beech, 1 Ves. 297, 298; 
Ncwl. on Contr. ch. 10, pp. 191, 192, 194; Redding Wilkes, 3 Bro. Ch. 
U. 400 ; Dundas v. Dutens, 1 Ves. jr. 196, 199 ; S. C. 2 Cox, R. 234; 
Gilb. Lex. Prsstor. 243, 244 Jeremy on £q. Jurisd. B. 3, Pt. 2, ch. 4, 
^ 1, p. 432, &c. 

^ Ibid. But see Ante, ^ 374, note. 

2 It has sometimes been attempted to except fj^om the statute, cases 
where the parties have expressly agreed, that their contract should be 
reduced to writing. But this doctrine, except in cases of fraud, has been 




94 EQUrCT JURISPRUDENCE. [OH. XVm. 

a part performance, taking the case out of the statute, 
contrary to the rule which prevails in other cases of 
contract. In this respect it is always treated as a pecu- 
liar case standing on its own grounds.^ So, if a man 
should treat for a loan of money on mortgage, and the 
conveyance is to be by an absolute deed of the mort- 
gagor, and a defeasance by the mortgagee ; and, after 
the absolute deed is executed,’ the mortgagee fraudu- 
lently refuses to execitte the defeasance. Equity will 
decree a specific performance.^ So, where a father had 
purchased lands in fee, and on his death-bed told his 
eldest son, that the lands were purchased with his 
second son’s money, and that he intended to give thorn 
to him, and the eldest son promised that he should en- 
joy them accordingly, and the father died, and the 
eldest son refused to comply with his promise ; it was 
held, that the promise should be specifically performed, 
upon the ground of fraud, notwithstanding the objec- 
tion, that there ought to have been a declaration of the 
use or trust, under the statute.® Other cases of a like 
character have occurred under the head of fraud, and 
similar considerations may apply in cases of accident 
and mistake, clearly and incontrovertibly made out.^ 


expressly denied. Hollis v. Whiting, 1 Vern. 151, 159 ; Whitchurch v. 
Bevis, 2 Bro. Ch. R. 565. 

* See Taylor ti. Beech, 1 Ves. senr. 297, 298 ; Dundas v. Dutens, 
1 Ves. jr. 195, 199 ; S. C. 2 Cox, R. 233 ; Redding v. Wilks, 3 Bro. Ch. 
R. 400, 401. 

a hfoxwell V. Montacute, Tree. Ch. 526 ; Walker v. Walker, 2 Atk. 99 ; 
Young 0. Peachy, 2 Atk. 258 ; Joynes v. Statham, 3 Atk. 389 ; Oldham 
•». Litebiord, 2 Freem. R. 284, 285 ; Skett v, Whitmore, 2 Freem. R. 281 ; 
3 Wooddes. Lect. 57, p. 429. 

3 Sellack v. Harris, 5 Yin. Abridg. 521, pi. 31 ; 3 Wooddes. Lect. 57, 
57/ p. 438 ; Ante, ^ ibS ; Fodmore v. Gunning, 7 Sim. R. 644 ; Post, 
( 1265. 

^ See Ante, under the heads of Accident, Mistake^ and Fraud, ^ 99, 
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§ 769. And, here,' it is important to take notice of a 
distinction between the case of a plaintiff, seeking a 
specific performance in equity, and the case of a de- 
fendant, resisting such a performance. We have already 
seen, that the specific execution of a contract in equify 
is a matter, not of absolute right in the party, but of 
sound discretion in the Gourt.^ Hence, it requires a 
much less strength of case on the part of the defend- 
ant to resist a bill to perform a contract, than it does 
on the part of the plaintiff, to maintain a bill to enforce 
a specific performance.^ When the Court simply re- 
fuses to enforce the specific performance of a contract, 
it leaves the party to his remedy at law.® An agree- 
ment, to be entitled to be carried into specific perform-' 
ance, ought (as we have seen) to be certain, fair, and 
just in all its parts.'* Courts of Equity will not decree 
a specific performance in cases of fraud or mistake;® 


182, 206, 256, 386 ; Newl. on Contr. ch. 10, pp. 179 to 181 ; 3 Wooddes. 
Lect. 57, pp. 436 to 438 ; Sugden on Vendors, cli. 3, ^ 3, p. 103, ^ 4, 154, 
155 (7lh edit.) ; 1 Sugden on: Vendors, ch. 3, ^ 8, n. 20 to 28, p. 225 to 
231 (10th edit.) ; Id. ^ 11, n. 1 to 27, pp. 258 to 271 ; Irnliam v. Child, 

1 I3ro. Ch. Cas. 92 ; Tym v. Blackburn, 3 Ves. 38, note (a), (Amer. edit.) ; 
Pember v. Matthews, 2 Bro. Ch. R. 54 ; Whitchurch v. Bevis, 2 Bro. Ch. 
565. Sec Attorney-General t*. Sitwell, 1 Younge & Coll. R. 5^ ; Attor^ 
ney-General v. Jackson, 5 Hare, R. 355. 

^ Ante, ^ 742. 

3 Vigers V. Pike, 8 Clark & Fin. 562, 645, and Lord Cottenham’s 
Remarks, p. 645. 

3 Vigers f. Pike, 8 Clark & Fin. 562, 015. In this respect it differs 
greatly from the case of an executed contract; for if a Court of Equity 
should refuse to administer equities founded upon a deed executed, it 
would leave the party applying without a remedy. Ibid. 

4 Buxton i>. Lister, 3 Atk. 385 ; Brashier v.Gralz, 6 Wheaton, R. 528 ; 
Hartnett v. Yielding, 2 Sch. & Left. 554 ; Ellard r. Landalf, 1 B. & 
Beau. 250 ; Seymour v. Delancey, 6 Johns. Ch. R. 222 ; Ante, ^ 693, 742, 
750, 751, 767 ; Kendall v. Almy, 2 Sumner, R. 278. 

3 See Western Railroad Corporation r. Babcock, 6 Mctc. 346. 
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or of has^nd unconscionable bargains ; i or where the 
decree would produce injustice or where it would 
compel the party to an illegal or immoral act ; or where 
it would be against, public policy ; or where it would 
involve a breach of trust ; or where a performance has 
become impossible ; and generally, not in any cases, 
where such a decree would be inequitable under all the 
circumstances.® 

§ 770. But Courts of Equity do not stop here ; for 
they will let in the defendant to defend himself^ by 
evidence to resist a decree, where the plaintiff would 
not always be permitted to establish his case by the 
like evidence. Thus, for instance. Courts of Equity 
will allow the defendant to show, that, by fraud, acci- 
dent, or mistake, the thing bought is different from 
whht he intended or that material terms have been 
omitted in the written agreement; or that there has 
been a variation of it by parol ; or that there has been 
a parol diicharge of a written contract.® The ground 


1 Gasgal V. Small, 2 Strobh. Eq. R. 72. 

2 Webb V. Alton Mar. & Fire Ins. Co. 5 Gilman, 223. 

i ’3 Sugden on Vendors, cli. 3, ^ 4, pp. 125 to 135 (7th edit.) ; 1 Siigden 

Vendors, ch. 3, ^ 8, n. 18 to 28, pp. 224 to 231 (10th edit.) ; Id. ch. 4, 
^-3, n. 29tto 42, pp. 337 to 343 ; Id. ^5, n. 3 to 15, pp, 381 to 386 ; King 
v. Hamilton, 4 Peters, R. 311; Ante, ^ 650; Kimberley v. Jennings, 6 
Sim. E. 340 ; Harnett v. Yielding, 2 Sch. & Lcfr. 554, 555 ; Jeremy on 
Equity Jurisd. B. 3, Pt. 2, ch. 4, ^ 1, p. 432, &c. ; Greenaway v. Adams, 
12 Ves. 399, 400; Denton v. Stuart, 1 Cox, K. 258; Cathcart v. Robin* 
5 Peters, R. 264 ; Mechanics Bank of Alexandria t;. Lynn, 1 Peters, 
B»'376 ; Ante, ^ 750 a., 751. We have already seen, that Mr. Baron Al- 
derson, in Attorney-General v. Sitwell, 1 Younge & Coll. R. 562, 583, 
expressed a strong opinion against a Court of Equity's undertaking, first, 
upon the ground of mistake to reform a contract, and then decreeing a 
speciiSc performance of it. Ante, ^ 101, note (1) , p. 175 ; Ante, ^ 207, 
7694 Post, $ 787. 

4 Malins v. Freeman, 2 Keen, 25, 34. 

Joy lies e. Stratham, 3 Atk. 388; Woollam v. Hearn, 7 Yes. 211; 
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of this doctrine is thai yvhich has been already alluded 
to, that Courts of Equity ought bot to be active in en- 
forcing claims, which are not^ .under the actual circum- 
stances, just, as between the parties. The statute has 
said, that no person shall be charged with the execution 
of an agreement, who has not personally, or by his 
agent, signed a written agreement. But the statute 


Townshend v. Stangroom, 6 Vcs. 328 ; Clarke v. Grant, 14 Ves. 519 ; 
15 Ves. 523 ; Winch v. Winchester, 1 Ves. & Beam. 375 ; Price v. Dyer. 
17 Ves. 356 ; Rich v. Jackson, 4 Bro. Ch. R. 514 ; 6 Ves. jr. 334, note ; 
Robson w. Collins, 7 Ves. 130 ; Ogilvie r. Foljambie, 3 Meriv. 53 ; King 
V. Hamilton, 4 Petean, R. 30 ; Squire v. Campbell, 1 Mylne & Craig, 180 ; 
The London and Birmingham Railway Co. v. Winter, 1 Craig & Phillips, 
60, 61, 68 ; Popo v. Garland, 4 Younge & Coll. 394 ; Hepburn v. Dunlop, 
1 Wheat. R. 179; Malins u. Freeman, 2 Keen, 25, 34 ; 1 Fonbl. Eq. B. 
1, ch. 6, ^ 2, note (e ) ; 3 Wooddes. Lect. 57, p. 428 ; Jeremy on £q. 
Jurisd. B. 3, Pt. 2, ch. 4, § 1, p. 432, &c. ; Ante, ^ 153, 154, 155, 750 a. 
The cases on this subject are very numerous, and are commented on with 
great care by Sir Edward Sugden, in his Treatise on Vendors, ch. 3, ^ 4, 
pp. 125 to 140 (7th edit.) j 1 Sugden on Vendors, ch. 3, ^ 8, n. 18 to 28. 
pp. 224 to 231 (10th edit.) to which the reader is referred. 1 have cited 
only a few of the more prominent cases to support the texj. Sir Edward 
Sugden states, that, whether an absolute parol discharge, not followed by 
any other agreement, upon which the parties have acted, can be set up, 
even as a defence in equity, is questionable. He gives the result of the 
authorities, as to a parol variation, as follows. “ 1. That evidence of it is 
totally inadmissible at law. 2. That in equity the most unequivocal proof 
of it will be expected. 3. That, if it be proved to the satisfaction of the 
Court, and be such a variation as the Court will act upon ; yet, it can 
only be used as a defence to a bill demanding a specific performance, and 
is inadmissible, as a ground to compel a specific performance, unless, 4. 
There has been such a part performance of the new parol agreement, as 
would enable the Court to grant its aid in the case of an original independ- 
ent agreement ; and then, in the view of Equity, it is tantamount to a 
written agreement.” The case of Omerod v. Hardman, 5 Ves. 722, 
turned upon a different point. There the object of the parol evidence was 
not to establish any fraud or mistake of the intention of the parties, but to 
add a new term to the contract by parol, which was held inadmissible, 
even as a defence against a specific performance. See also Newland on 
Contracts, ch. 10, p. 206 to 211. 
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does that, if a written agreement is signed, the 

same exceptions shall not hold to it, as did before the 
statute. Now, before the statute, if a bill had been 
brought for a specific performance, and it had appeared 
that the agreement had been prepared contrary to the 
intentions of the defendant, he might have lesisted the 
performance of it. The statute has made no alteration 
in this respect in the situation of the defendant. It 
does not say a writteir agreement shall bind ; but only 
that an unwritten agreement shall not bind.' 

§ 770 a. But in the case of a plaintiff seeking the 
specific performance of a contract, if it is reduced to 
writing. Courts of Equity will not, (as has just been 
hinted,) ordinarily, entertain a bill, to decree a specific 
performance thereof with variations or additions, or 
new terms, to be made and introduced into it by parol 
evidence ; for, in such a case, the attempt is to enforce 
a contract partly in writing and partly by parol ; and 
Courts of Equity deem the writing to be higher proof 
of the real intentions of the partfes, than any parol 
proof can generally be ; independently of the objection 
which arises, in many cases, under the Statute of 
Frauds.® There are, however, certain exceptions to this 
doctrine, which have been alldwed to prevail ; as for 
example, where the omission has been by fraud and 
in cases not within the reach of the Statute of Frauds, 


1 Ciinan v. Cooke, 1 Sch. & Lefr. 39 ; Ram v. Hughes, 7 Term R. 
350, note ; Clarke v. Grant, U Yea. 524. 

S Joynes v. Statham, 3 Atk. 388 ; Townshend v. Stangroom, 6 Yes. 
338 ; Ramsbottom v. Goaden, I Yes. & Beam. R. 165 ; The London and 
Birmingham Railway Co. v. Winter, 1 Craig & Phillips, R. 57, 62 ; Ante, 
^ 770 . 

» Ante, $ 153, 163, 154. 
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where there has been'a clear omission by miPike.' So, 
also, where the defendant sets hp, in his defence to a 
bill for the specific performance of a written contract, 
that there has been* a parol variation, or addition 
thereto, by the parties ; if the plaintiff assents thereto, 
he may award his bill, and, at his election, have a spe- 
cific performance of the written contract, with such 
variations, or additions so set up ; for under such circum- 
stances, there is a written admission of each party to 
the parol variation or addition, and there can be no 
danger of injury to the parties or evasion of the rules 
of evidence, or of the Statute of Frauds.® So, the 


1 Henkle v. Royal Exch. Assur. Co. 1 Ves. 317; Motteux v. London 
Assur. Co. 1 Atk. R. old; Ante, ^ 153, 155; Post, ^ 1018. 

2 The London and Birmingham Railway Co. v. Winter, 1 Craig & Phil- 
lips, 57. On this occasion Lord Cottenham said, ** This is not a case within 
the meaning of those decisions, in which the Court has said, that it will 
not specifically perform the contract with a variation. If the Court finds 
a written contract has been entered into, and the plaintiff says, *That was 
agreed upon, but, then, there ^were certain other terms added, or certain 
variations made,’ the Court holds, that in such a case the contract is not 
in the writing, but in the terms, which are verbally stated, to have been 
the agreement between the parties ; and therefore refuses specifically to 
perform such an agreement. On the other hand, it is quite competent for 
the defendant to set up a variation from the written contract ; and it will 
depend on the particular circumstances of each case, whether that is to 
defeat the plliinti/r*s title to nave a specific performance, or whether the 
Court will perform the contract, taking care; that the subject-matter of 
this parol agreement or understanding is also carried into effect, so that all 
parties may have the benefit of what they contracted for. That this is 
the rule of the Court is sufficiently established in many cases, of which 1 
will only mention three. Joynes r. Statham, 3 Atk. 388, by Lord 
llardwicke; Townshend v, Stangroom, 6 Ves. Jr. 328, by Lord Eldon^; 
and Ramsbottom v. Gosden, 1 Yes. & Bcames, 165,^ by Sir William 
Grant. In the last mentioned case, Sir William Grant put it to the 
plaintiff, whether he would take a specific performance with the per- 
formance of the condition established by parol testimony, or whether he 
would have the bill dismissed. . The only doubt, therefore, I should 
have had, if Mr. Wigram had declined, on the part of the plaintiffs, to 
comply with iho terms mentioned by the witness, would have been, whether, 
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court 'ma^ decree a specific performance in favor of 
the plaintiff, notwithstanding he does not make out the 
case stated by his bill, if he offers to con^ply with the 
contract as set forth in the deftndant’s answer, and as 
the defendant states it.^ 

§ 771. In general, it may be stated, that, to entitle a 
party to a specific performance, he must show, that he 
has been in no default in ndt having performed the 
agreement, and that has taken all proper steps to- 
wards the performance on his own part.® If he has 
been guilty of gross laches, or if he applies for relief 
after a long lapse of time, unexplained by equitable 
circumstances, his bill will be dismissed ; for Courts of 
Equity do not, any more than Courts of Law, adminis- 
ter relief to the gross negligence of suitors.^ But this 


in this case, the variation was so stated as to entitle the defendant to the 
benefit of it ; because he does not state it in his answer, nor does he prove 
it, nor attempt to prove it ; but it comes out on the cross-examination of 
the plain tifis’ witness. On such a statement, not put in issue between the 
parties, and which the plaintiffs had, therefore, no opportunity of meeting, 

1 should certai*nly not have thought it right to act ; but as it appears, on the 

evidence before the Court, that such an understanding existed, I should 
probably have thought it a fit subject of inquiry, before I finally disposed 
of the case, if the course taken by the plaii^^ifis had not made it unneces- 
sary for me to consider the point.” See Ante, 755. * 

1 1 Daniell, Ch. Fr. 513, 514, which cites Lindsay v. Lynch, 2 Sch. & 
Lcfr. 9 ; Woolan v. Hearn, 7 Ves. 22 ; Denniston v. Little, 2 Sch. Lefr. 
11, note (2) ; Ib. 149, note (2) ; Story on Eq. Plead. ^ 394. 

2 1 Fonbl. Eq. B. 1, ch. C, § 2, and notes (c) (d) ; Gilbert, Lex Praetor. 
240; Colson v. Thompson, 2 Wheaton, R. 336, 341 ; Kendalls. Almy, 

2 Sumner, R. 278. 

3 Ibid, and liote (e); Pratt v. Carroll, 8 Cranch, R. 471 ; Brashier o. 
Gratz, 6 Wheaton, R. 528; Milward r.Earl of Thanet, 5 Ves. 720, note; 
Moore v. Blake, 1 B. & Beatt. 68, 69 ; King v. Hamilton, 4 Peters, R. 311, 
328 ; Watson v, Reid, 1 Russ. & Mylne, 236 ; Page v. Broom, 4 Russ. R. 
6 ; Watts v. Waddle, 6 Peters, R. 389 ; McNeil u. Magee, 6 Mason, R. 244 ; 
Coolsoo V. Walton, 9 Peters, R. 62 ; Holt u. Rogers, 8 Peters, R. 420 ; Bald- 
win v. Salter, 8 Paige, R. 473 ; Vigers v. Pike, 6 Clark & Fin. 650. 
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doctrine is to be taken (as we shall presently see) with 
some qualifications. For, although Courts of Equity 
will not encourage laches ; yet, if there has not been a 
strict legal compliance with the terms of the contract, 
and the non-compliance does not go to the essence of 
the contract, relief will be granted.* 

§ 772. It has been laid down, that, if a man has per- 
formed a valuable part of an agreement, and is in no 
default for not performing the residue, there it is but 
reasonable that he should have a specific execution of 
the other part of his contract, or at least should recover 
back what he has paid, so that he may not be a loser. 
For, since he entered upon .the performance, in contem- 
plation of the equivalent from the other party, there is 
no reason why an accidental loss should fall upon him 
any more than upon the other.* A distinction has been 
put upon this subject by Lord Chief Baron Gilbert, 
which is entitled to consideration, because it* apparently 
reconciles authorities, which might otherwise seem dis- 
cordant. It is the distinction between cases, in which 
the plaintiff is in statu quo, as to all that part of his 
agreement which he has performed, and those cases in 
which he is not in statu quo. In the former cases. 
Equity will not enforce the agreement, if the plaintiff 
cannot completely perform the whole of his part of it ; 
in the latter cases. Equity will not enforce it, notwith- 
standing he is incapable of performing the remainder 
by a subsequent accident.* 


* Tost, ^ 776, 777 ; Taylor v. Longworlh, 14 Peters, R. 170. 

2 1 Fonbl. Eq. B. 1, cli. 6, ^ 3; Gilb. Lox Prtetor. 210, 241 ; Post, 
§ 775, 976. 

^ Gilb. Lex Prrolor. 240; 1 Fonbl. Eq. B. 1, ch. 6, ^ 3, note (/) ; 
Newlancl on Contr. ch. 12, p. 249, 250. 

9* 



102 • BQmTT jmiisPBUDENc®. [cH. xvm. 

§ 773. .upon' a marriage settlement, A. con- 
tracted to settle a manor on bis wife and the heirs of 
their bodies, and to clear it of encumbrances, and to 
settle a separate maintenance on her, and likewise to 
sell some pensions, in order to make a further provision 
for her and the issue of the marriage ; and Lis father-in- 
law agreed to settle <£3,000 per annum on A. for life, 
remainder to the wife for life, and so to the issue of the 
marriage. A. cleared the manor of encumbrances, and 
settled it accordingly, and settled also the separate 
maintenance ; but he did not sell the pensions, nor set- 
tle the further provisions. The wife died without issue ; 
and A. brought his bill to |iave the £3,000 settled on 
him during his life. The Court refused to decree it ; 
because A. was in statu quo, as to all that part of the 
agreement which he had performed, and not having 
performed the whole, and the other part being now 
impossible,, and no compensation being possible to be 
adjusted for it, he had no title in Equity to a specific 
performance, since such performance would not be 
mutual, ^ut the issue of A., if any, might have, been 
relieved, because they would have been in no default. 
This case illustrates the first proposition.^ 

§ 774. But (which is the second case) if a man has 
performed so much of the agreement, as that he is not 
in stain quo, and is in no default for not performing the 
residue, there, he shall have a specific execution of the 


1 Gilb. Lex Praetor. 240, 241 ; Feversham v, Watson, Rep. Temp. 
Finch,' 445 ; S. C. 2 Freem. R. 35. But see fiovenden’s note to 2 Freem. 
B. 36 (4). — The case seems to have been pot in the Reports upon the 
groand that the covenants of the plaintiff were by way of condition pre- 
cedent, which could not be dispensed with in Equity. Rep. Temp. Finch, 
447 ; 2 Freem. R. 35, See Newland on Contracts, ch. 12, p. 249, 250. 
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agreement from the other party. As^ if a inan has con- 
tracted for a portion to be received with the wife, and 
has agreed to settle lands of a certain value upon the 
wife and her issue, free of encumbrances ; and he sells 
part of his lands to disencumber the other lands, and is 
proceeding to disencumber and settle the rest. In such 
a case, if the wife should die without issue before the 
settlement is actually made, yet he shall have the por- 
tion, because he cannot be placed in statu quo, having 
sold a part of his lands ; and there was no default in 
him, since he was going on to perform his contract ; 
and, therefore, the accident of the wife’s death shall not 
prejudice him.* 

§ 775. Where the terms of an agreeipent have not 
been strietly complied with, or are incapable of being 
strictly complied with ; still, if there has not been gross 
negligence in the party, and it is conscientious that 
the agreement should be performed ; and if compensa- 
tion may be made for an injury occasioned by the non- 
compliance T^th the strict terms; in all such cases 
Courts of Equity will interfere, and decree a specific , 
performance. For the doctrine of Courts of Equity is, 
not forfeiture, but compensation ; ‘ and nothing but 
such a decree will, in such cases, do entire justice be- 
tween the parties.^ Indeed, in some cases Courts of 
Equity will decree a specific execution, not according 
to the letter of the contract, i:^ that will be unconscien- 


1 Gilb. Lex Praetor. 241, 242; Meredith v. Wynn, 1 Eq. Abr. 71; S. 
C. Free. Ch. 312 ; 1 Fonbl. Eq. B. 1, ch. 6, $ 4, note (/). 

3 Page V. Broom, 4 Russ. R. 6, 19 ; Ante, ^ 772 ; Post, $ 776. 

3 Davis V. Hone, 2 Seh. & Leff. 347 ; Lennon v, Napper, 2 Sch. & 
Lefr. 684 ; 1 Fonbl. Eq. B. 1, ch. 6, ^ 2, note (e) ; Jeremy on Eq. Jurisd. 
B. 3, Pt. 2, ch. 4, ^ 1, p. 460, 461 ; Winne r. Reynolds, 6 Paige, R. 407 ; 
Taylor v, Longworth, 14 Peters, R. 173. 
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tious ; but they will modify it according to the change 
of circumstances.* 

§ 7Y6. One of the most frequent occasions, on which 


1 Ibid. ; Ante, § 750, a; Mechanics Bank of Alexandria v, Lynn, 1 Pe- 
ters ; R. 376. On this occasion, Mr. Justice Thompson, in delivering the 
opinion of the Court, said ; But the Court ought not to decree perform- 
ance according to the letter, when, from change of circumstances, mistake 
or misapprehension, it would-be unconscientious so to do. The Court may 
80 modify the agreement, as to do justice, as far as circumstances w ill per- 
mit, and refuse specific execution, unless the party seeking it will com- 
ply with such modifications as justice requires.” The remarks of Lord 
Redesdale on this same point, deserves to be cited at large. “ A Court of 
Equity,” said he, “frequently decrees specific , performance, where the 
action at law has been lost by the default of the very party seeking the 
specific performance, if it be, notwithstanding, conscientious, that the 
agreement should be pc»’formed ; as in cases where the terms of the agree- 
ment have not been stricl’y performed on the part of the person seeking 
specific performance, and to sustain an action at law performance must be 
averred according to the very terms of the contract. Nothing but specific 
execution of the contract, so far as it can be executed, will do justice in 
such a case ; ” Davis t\ Hone, 2 Sch. & Lefr. 317. Again, in Lennon v. 
Napper, 2 Sch. & Lefr. 681, he said; “ The Courts, in all cases of con- 
tracts fur estates in land, have been in the habit of rmieving, where the 
party, from his own neglect, had sulFered a lapse of lime, and from that, 
or other circumstances, could not maintain an action to recover damages 
at law'. And oven where nothing exists to prevent his suing at law', so 
many things are necessary to enable him to recover at law, that the form- 
alities alone render it very inconvenient and hazardous so to proceed; 
nor conld, in many cases, the legal remedy be adequate to the demands of 
justice. Courts of Equity, have, therefore, enforced contracts specifically, 
where no action for damages could be maintained, for, at law, the party 
plaintiff must have strictly performed his part, and the inconvenience of 
insisting upon that in all cases was sufficient to require the interference of 
Courts of Equity. They dispe1i.se with that which would make compH. 
ance with what the law requires oppressive ; and in various cases of such 
contracts, they are in the constant habit of relieving the man, who has 
acted fairly, though negligently. Thus, in the case of an estate sold by 
auction, there is a condition to forfeit the deposit, if the purchase be not 
completed within a certain time ; yet the Court is in the constant habit of 
relieving against the lapse of time. And so in the case of mortgages, and 
ih many instances, relief is given against mere lapse of lime, where lapse 
of time is not essential to the substance of the contract. ^ 
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Courts of Equity are asked to decree a specific perform- 
ance of contracts, is, \7here the terms for.the perform- 
ance and completion of the coptract have not, in point 
of time, been strictly complied with. Tipe is not 
generally deemed in Equity to be of the essence of the 
contract, unless the parties have expressly so treated 
it, or it necessarily follows from the nature and circum- 
stances of the contract^ It is true that Courts of 


1 Newland on Contr. ch. 12, p. 230 to 255 ; 1 Fonbl. Eq. B. 1 ch. 6, 
§ 2, note (c) ; Sugden on Vendors, ch. 8, § 1, p. 359, § 4, p. 375 to 379, 
(7tli edit.) ; Wynn v. Morgan, 7 Ves. 202; Gibson v. Patterson, 1 Atk. 
12 ; Pincke v. Curtit, 4 Bro. Ch. R. 829 ; Lloyd v. Colet, 4 Bro. Ch. R. 
469, Tomlin's. edit. ; 4 Ves. R. 689, note; Otnerod v. Hardman, 5 lies. 
730 ; Seton v. Slade, 7 Ves. 265 ; Hall v. Smith, 14 Ves. 426 ; Savage v. 
Brocksopp, 18 Ves. 335; Hertford v. Boore, 5 Ves. 719; Reynolds v. 
Nelson, 6 Madd. R. 19, 25, 26 ; Newman v, Rogers, 4 Bro. Ch. R. 391 ; 
Doloret v, Rothschild, 1 Sim. & Stu. 590; Heapy v. Hill, 2 Sim. & Sta. 
29 ; Hepburn v, Dundas, 5 Cranch, 1^262 ; Brashier v, Gratz, 6 Wheat. 
R. 528 ; Taylor v. Longworth, 14 Peters, R. 173, 174 ; Baldwin v. Salter, 
8 Paige, 473; Jones v. Robbins, 29 Maine, 351 ; Ante, ^ 771. The 
doctrine was formerly carried to an extravagant extent in favor of relief. 
But in recent times Courts of Equity have endeavored to restrict it to very 
moderate limits. See Sugden on Vendors, ch. 8, ^ 1, p. 359, 360, 361 
(7th edit.) ; 1 Sugden on Vendors ch. 5, ^ 2, n. 1 to 15, Id. ^ 3, n. 27 
(10th edit.) Mr. Baron Alderson, in the recent case of Hipwell v, Knight, 
1 Younge & Collyer, 415, has put this whole subject in its true light ; and 
I gladly avail myself of the opportunity to quote his remarks. ** Now the 
first question,” said he, “ is, whether time is of the essence of this agree- 
ment. After examining, with as much attention as 1 can, the various cases 
brought before me during the argument, it seems to me to bo the result of 
them all, that a Court of Equity is to be governed by this principle ; — It 
is to examine the contract, not merely as a Court of Law does, to ascer- 
tain what the parties have in terms expressed to be the contract, but what 
is in truth the real intention of the parties, and to cany that into effect. 
But, in so doing, I should think it prudent, in the first place, to look care- 
fully at what the parties have expressed; because, in general, they must 
be taken to express what they intend ; and the burden ought, in good rea- 
son, to bo thrown on those, who assert the contrary. In the case of a 
mortgage, however, which I use rather for the purpose of illustrating the 
principle, than as at all parallel to the present case, the Court, looking at 
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Equity lutye regard to time, so far as it respects the 
good faith and diligence of tho parties. But if circum- 
stances of a reasonable nature have disabled the party 
from a strict compliance ; or if he comes, rece^^ti factoj 
to ask for a specific performance ; the suit is treated 
with indulgence, and generally with favor by the 
Court.^ But then, in such cases, it should be clear that 


ji- 


the real contract, which is a pledge of the estate for a debt, treats the 
time mentioned in ihe mortgage deed, as only a formal part of it, and 
decrees, accordingly ; taking it to be clear, that the general intention 
should override the words of the particular stipulation. So, in the ordi- 
nary case of the purchase of an estate, and the fixing a particular day for 
ihft completion of the title, the Court seems to have considered, that the 
general object being Mily the sale of the estate for a given sum, the par- 
ticular day named is mc'ely formal; and the stipulation means, in truth, 
that the purchase shall be completed within a reasonable time, regard 
being had to all the circumstances of the case, and the nature of the title 
to be made. But this is but a cor^lary from the general position, which 
is, that ihe real contract, and all the stipulations really intended to be 
complied with literally, shall bo carried into effect. We must take care, 
however, that vve do not mistake the corollary for the original proposition. 
If, therefore, the thing sold bo of greater or less value according to the 
effluxion of time, it is manifest, that time is of the essence of the contract ; 
and a stipulation as to time must then be literally complied with in Equity, 
as well as in law. The cases of the sale of stock, and of a reversion, are 
instances of this. So, also, if it appear, that the object of one party, 
known to the other, was, that the property should be conveyed on or 
before a given period, as the case of a house for residence, or the like. I 
do not see, therefore, why, if the parties choose, even arbitrarily, provided 
both of them intend so to do, to stipulate for a particular thing to be done 
at a particular time, such a stipulation is not to be carried literally into 
effect in a Court of Equity, ^hat is the real contract. The parties had 
a right to make it. Why, then, should a Court of Equity interfere to 
make a new contract, which the parties have not made?^ It seems to me, 
therefore, that the conclusion at which Sir Edward Sugden, in his valu- 
able treatise on this subject has arrived, is founcTcd in law and good 
sense.” See also Coslakc v. Till, 1 Russ. R. 376 ; Doloret v. Rothschild, 
1 Sim. & Stu. 590 ; King v, Wilson, 6 Beavan, R. 124. 

1 Ibid»; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 4, $ l,p. 461, 462; 
Ante, ^ 771 ; Post, § 777. 
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the remedies are mutaal;^ that there been no 
change of circumstances affecting the character or jus- 
tice of the contract ; ^ that coqipeneatioa for the delay 
can be fully and beneficially given j® that he, who asks 
a specific performance is in a condition to perform his 
own part of the contract;* and that he has shown him- 
self ready, desirous, prompt, and eager to perform the 
contract.® Even where time is of the essence of the 
contract, it may be waived by proceeding in the pur- 
chase after the time has elapsed ; and if time was not 
originally made by the parties of ihe essence of the 
contract, yet it may become so by notice, if the other 
party is afterwards guilty of improper delays in, com- 
pleting the purchase.® 

§ 777. Courts of Equity will also relieve the party 
vendor, by decreeing a specific performance, where he 
has been unable to comply with his contract according 
to the terms of it, from the state of his title at the 
time, if he comes within a reasonable time, and the de- 
fect is cured.''' So, if there has been no unnecessary 


^ 1 Fnnbl. Eq. B. 1, ch. 6, ^ 13, note (c), and the case there cited. 

2 Pratt 0 . Law, 9 Cranch, 456, 493, 494 ; Brashier r. Gralz, 6 Whea- 
ton, R. 528; Mechanics Bank of Alexandria v. Lynn, 1 Peters, R, 383; 
Payne v. Meller, 6 Ves. 349 ; Taylor v, Longworth, 14 Peters, R. 172. 

3 Pratt i;. Law, 9 Cranch, 456, 493, 494. 

4 Morgan v, Morgan, 3 Wheaton, R. 290; Sugden on Yogdors, ch. 8, 
^ 2, p. 365 to 375 (7th edit.) 

* Millard v, Earl of Thanet, 5 Yes. 420, note ; Alley v. Deschamps, 
13 Yes. 228 ; Moore v. Blake, 1 B. Beau. 68, 09 ; Newland on Con- 
tracts, ch. 13, p. 343 to 248 ; King v. Hamilton, 4 Peters, R. 311. 

^ King V. Wilson, 6 |^eavan, R. 134.’ 

" Sec the cases cited in Sugden on Yendors, ch. 8, ^ 3, p. 365 to 375 
(7th edit.) ; Id. ch. 0, p. 260, $ 2, p. 279, ^ 3, p. 290 (7th edit.) ; 1 Sug- 
den on Vendors, ch. 5, § 2, n. 6, 8 ; Ijl. ^ 3, n. 1 to 0, p. 415 to 120 ; Guest 
V, Hoinfr.'iy, 5 Yes. 818 ; Newland on Contr. ch. 13, p. 237 to 330 ; Es- 
daile v. Stephenson, 1 Sim. & Stu. 123 ; Wynn v. Morgan, 7 Ves. 202 ; 
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delay, Coui^ of Equity will sometimes decree a specific 
performance in favor of the vendor, although he is 
unable to make a good title at the time when the bill 
is brought,, if he is in a condition to make such a title 
at or before the time of the decree.* So, if the circum- 
stances of the quality or quantity of land are not cor- 
rectly described, and the misdescription is not very 
material, and admits of comple't^ obmpensation. Courts of 
Equity will decree a,»specific performance. In all such 
cases, Courts of Equity look to the substance of the 
contract, and do not allow small matters of variance to 
interfere with the manifest intention of the parties, 
and especially where full compensation can be made 
to the party on account of any false or erroneous de- 
scription.® 

§ 778. But where there is a substantial defect in the 
estate sold, either in the title itself, or in the repre- 
sentation or description, or the nature, character, situ- 
ation., extent, or quality of it, which is unknown to 
the vendee, and in regard to which he is not put upon 
inquiry, there, a specific performance will not be decreed 
against him.® Upon the like ground, a party contract- 


Hepburn v. Auld, 5 Cranch, 262 ; 3 Wooddes. Lect. 68, p. 405, 466 ; 
Jeremy on Equity Juried. B. 3, Ft. 2, cK. 4, ^ 1, p. 457 ; Hepburn v. 
Dunlop, 1 Wheat. R. 179; Ante, § 771. 

1 Hepburn v. Dunlop, 1 Wheat. R. 179; Ante, 771, 766; Hoggart 
V. Scott, 1 Russ. & Mylne, 293 S. C. Tamlyn, R. 500. 

2 2 Fonbl. Eq. B. 1, ch. 6, ^ 2, note {e ) ; Calcraft v. Roebuck, 1 Ves. jr. 
221 ; Calverley r. Williams, 1 Ves. jr. 212 ; Dyer v, Harg|pve, 10 Ves. 
507; Guest V. Homfray, 5 Ves. 818; Newland on Contr. ch. 12, p. 251 to 
255 ; Drewe v. Hanson, 6 Ves. 675 ; Halsey v. |jlrant, 13 Ves. 76, 77 ; 
Sogden on Vendors, ch. 6, $ 2, 3, p. 279 to 300 (7th edit.) ; Hovenden on 
Fraads, vol. 2, ch. 16, p. 31 to 34 ; King e. Bardeau, 6 Johns. Ch. R. 38; 
^anbury v. Litchfield, 2 Mylne & Keen, 629 ; Horniblow v. Shirley, 
13 Ves. 81. 

3 Sugden on Vendors, ch. 6, $ 2^ p. 279, &c. $ 3, p. 290 (7th edit.) ; 



SPECIFIC PEBFOBMANCE. 


109 


OH. xvm.] 

ing for the entirety of an estate, will not b« compelled 
to take an undivided aliquot part of it.^ 


Sugden oq YendoTS> ch. 7, ^ 3, n. 1 to 24, p. 525 to 534 (10th edit.) ; 
Id. $ 4, n. 1 to 38, p. 536 to 550 ; Lowndes v. Lane, 2 Cox, R. 363 ; 
Ellard v, LandaflT, 1 B. & Beatt. 249, 250; Grant v. Mount, Cooper, R. 
173 ; Dyer v. Hargrave, 10 Vee, 505 ; Shirley v, Stratton, 1 Bro. Ch. R. 
440 ; Hoyenden on Frauds, .16, p. 1 to 65 ; Drewe v. Hanson, 6 Yes. 

678 ; 1 Fonbl. Eq. B. 1, oh. 9, nQte‘(i) ; Waters v. Travis, 9 Johns. 
R. 450 ; Bowyer v. Bright, 13 Price, 702, 703, 704 ; Binkes v. Rokeby, 

2 Swanst. R. 222 ; Collier v. Jenkins, 1 Younge, R. 295 ; Dalby v. Pullen, 

3 Sitn. R. 29 ; Portman v. Mill, 2 Russ. R. 570; Bowyer v. Bright, 13 
Price, R. 698 ; S. C. 1 McClelland, R. 479 ; Wood v. Griffith, 1 Swanst.* 
R. 54 ; Watts v. Waddle, 6 Peters, R. 389. Lord Erskine, in Halsey v. 
Grant, (13 Yes. 76, 77,) said, a Cq§rt of Equity can compel a party 
to perforiTf a contract that is substantially different from that which he 
entered into, and proceed upon the principle of compensation, as it has 
compelled him to execute a contract substantially different and substan- 
tially less than that for which he stipulated, without some very distinct 
limitation of such jurisdiction, having all the precision of law, the rights 
of mankind under contracts must be extremely uncertain. There is no 
doubt, that this jurisdiction had its origin upon the foundation of a legal 
right, the law giving the title ; but a Court of law, from the modes in 
which justice is there administered, not being capable of giving a complete 
remedy, all the relief to which the party was entitled. This jurisdiction 
began so long ago as the time of King Henry the 7th ; and though Courts 
of Equity then 'proceeded upon that principle, yet, the Courts of Law 
thought proper to resist the jurisdiction. Bromage v. Genning, (1 Roll’s 
Rep. 308,) in the 14th year of King James I. was the plainest case that 
can be' stated ; and the ground taken against the jurisdiction, the most 
untenable, preposterous, and unjust. This most beneficial jurisdiction was, 
in that instance, maintained in Equity. When the Courts of Equity had 
quieted these doubts, and maintained their jurisdiction, they could not con- 
fine it to cases of strict legal title ; for another principle, equally beneficial, 
is equally well known and established ; that Equity does not permit the 
forms of law to be made instruments of injustice, and will^terpose 
against par|||a attempting to avail themselves of the rigid rule of law for 
unconscienti^s purposes. Where, therefore, advanl^age is taken of a cir- 
cumstance that does not admit a stnet performance of the contract, if the 
failure is not substantial. Equity will interfere. If, for instance, the con- 
tract is for a term of 99 years in a farm, and it appears that the vendor 
has only 98 or 97 years, he must be nonsuited in an action. But Equity 

Dalby V. Pollen, 3 Sim. R. 29. 

EQ. JUR. — VOL. II. 10 
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§ 779; We have thus far principally spoken of cases 
of suits by the vendor against the purchaser for a spe- 
cific performance, where the contract has not been, or 
cannot be strictly complied trith. But suits may also 
be brought by the purchaser for a specific performance* 
under similar circumstances, where the vendor is inca- 
pable of making a complete title to all the property 
sold, or where there has been'a-substantial misdescrip- 
tion of it in important^ particulais ; or where the terms, 
as to the time and manner of execution, have not been 
j)unctually or reasonably complied with on the part of 
the vendor. In these and the like cases, as it would be 
unjust to allow the veniior to take' advantage of his 
own wrong, or default, or misdescription. Courts of 
Equity allow the purchaser an election to proceed with 
the purchase pro iatdo, or to abandon it altogether. 
The general rule (for it is not universal) in all such 
cases, is, that the purchaser, if he chooses, is entitled to 
have the contract specifically performed, as far as the 
vendor can perform it, and to have an «batoment out 
of the* purchase-money or compensation, for any defi- 
ciency in the title, quantity, quality, description, or 
other matters touching the estate.^ But if the purcha- 


will not 80 deal with him ; and if the other party can ha/e the substantial 
benefit of his contract, that slight difference being of no importance to 
him, Equity will interfere. Thus was introduced the principle of com- 
pensatioiwnow so well established, — a principle which I have no dis- 
position m shake.” See, also, Morgan’s heirs v, Morga^ 2 Wheat. 
Hepburn v. Auld, 5 Crunch, 262; Winne v. ReyndUb, 6 Paige, 

B. 407. 

.1 Paton V, Bogers, 1 Ves. & B. 351 ; Hill r. Buckley, 17 Ves. 394 ; 
Blillegan v. Cooke, 16 Ves. 1 ; Waters v. Travis, 9 Johns. R. 465 ; Todd 
V. Gee, 17 Ves. 378, 279 ;*Wood ». Griffith, 1 Swanst. R. 54 ; Mestaer 
e. Gillespie, 11 Ves. 640 ; Graham v. Oliver, 3 Beav. 124, 128. In this 
Hut case, Lojrd Langdale said, ** The general role, subject to some quali- 
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ser should insist upon such a performancd', ttil Court 
will grant the relief only upon his compliance with 
equitable terms.^ 

§ 780. Perhaps it may he Ihily said, that in some of 
the cases, in which, in ^rmer times, the strict terms 
of the contract, as to time, description, quantity, quality, 
and other circumstances of the estate sold, were dis- 
pensed with. Courts of. Equity went beyond the true 
limits, to which every jurisdiction of this sort should 
be confined, as it amounted to a substitution joro tmdo^ 
of what the parties had not contracted for.^ But the 
tendency of the modern decisions is to bring the doc- 
trine within such moderate bounds, as seem clearly 
indicated by the principles of Equity, and by a reason- 
able regard to the convenience of mankind, as well as 
to the common accidents, mistakes, infirmities, and ine- 
qualities belonging to all human transactions.^ 

S 781. We have hitherto been considering cases of 


fication, undoubtedly is, that where a party has entered into a contract for 
tlic sale of more than he has, the purchaser, if he thinks fit to accept that 
which it is in the power of the vendor to give, is entitled to a performance 
to 'that extent. There is, however, a very great difficulty in all these 
cases, and I scarcely know how it can be overcome ; though a partial per- 
formance only, it has been somewhat incorrectly called a specific perform- 
ance. The sentiments of Lord Kedesdale on this point, as expressed by 
him in two cases before him, are strongly impressed on my mind. The 
Court has thought it right, in many cases, to get over those difficulties for 
the purpose of compelling parties to perform the agreements, into which 
they have entered ; and it is right they should be compelled to do so, 
where it cat^be done without any great preponderance of inconvenience.” 
King V. Wilson, 6 Beavan, R. 124. 

t Paten v, Rogers, 1 Yes. & Beam. 351 ; Thomas v, Peering, 1 Keen, 
R. 729, 743, 747. 

® See Halsey v. Grant, 13 Yes. 76 ; DrevA v. Hanson, 6 Yes. 678 ; 
Bowyer w. Bright, 13 Price, R. 702. 

3 Newland on Contr. ch. 12, pi 254 ; Drewe v. Hanson, 6 Ves, 678. 
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contracts inspecting lands within the reach of the Star 
tute of Frauds. But other cases within ' the reach of 
other clauses of the Statute of Frauds have occurred, 
and may again occur, in which, also, the remedial justice 
of Courts of Equity ought to t)e exerted by decreeing a 
specific performance of the contemplated act of trust. 
Thus, if a man, in confidence of the parol promise of an- 
other to perform the intende'd ,act, should omit to make 
certain provisions, gafte, or arrangement for other per- ' 
sons, by will or otherwise, such a promis»^ould be speci- 
fically enforced 'in Equity against such promisee; 
although founded on a parol declaration, creating a 
trust, contrary to the Statute of Frauds ; for it would 
be a fraud upon all the other parties to permit him to 
derive a benefit from his own breach of duty and obli- 
gation.i Therefore, where a testator, by his will, gave 
an annuity to his nephew, and his brother (who was his 
executor and devisee of his real estate) promised to 
pay the annuity, ^otherwise the testator would have 
charged it on his lands devised ; it was decreed, that 
the executor should specifically perform it by pfiying 
^e annuity, although he had fully administered all the 
personal assets.® So, where a testator intended by 
will to fell timber to raise portions for his younger 
children ; but his eldest son being by, desired him not 
to fell the timber, because it would deface the estate, 
and promised, that he would answer for the value of 
it to his brothers and sisters, and the testator forbore 
to cut the timber, and after his death, the eldest son 
refused to perform his promise, he was held bound by 


1 8 Wooddes. Lect. 57, f . 430 ; Ante, ^ 64, 856, 439. 

* Oldham V. Litchfield, 3 Vem. R. 506 ; S. C. 2 Freem. R. 284 ; Ante, 
4 64, 856. 
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it.' So, where a tenant in tail was about to suffer a 
recovery, iilferder to provide for his younger children, 
and was kept by the issue ii^ tail from so doing, by a 
promise to make such a provision, the issue in tail was 
decreed to perform the promise.® So, where an execu- 
tor promised the testator to pay a legacy, and told the 
testator he need not put it into his will, he was decreed 
specifically to perform So, where a testator was 
about alteringitis will, for fear that there would not be 
assets enougVo pay all the legacies, and his heir at 
law persuaded him not to alter it, promising to pay all 
the legacies, ho was decreed specifically to perform his 
promise.^ 

§ 782. These may suffice as illustrations of the class 
of cases calling for a specific performance, which are 
within the purview of the Statute of Frauds. And we 
shall now proceed, in the next place, to ai brief state- 
ment of the other class of cases already referred to, 
namely, those, where relief is sought- under written or 
parol contracts, not within the Statute of Frauds. 
Many of these cases have already been incidentally 
taken notice of under the other heads, and especially 
under the heads of Accident, Mistake, and Fraud.® 


* Dutton V. Pool, 2 Lev. 211 ; S. C. 1 Ventr. 318 ; S, C. cited 2 Frecm. 
R. 285 ; Ante, $ 64, 25G, 439. 

' 2 3 Wooddes. Lect. 67, p. 43G. 

3 llccch V. Kcnnigate, Ambl. R. G7 ; S. C. 1 Ves. 123 ; Barrow w. 
Greenough, 3 Ves. 152, 154 ; Mestaer v. Gillespie, 11 Yes. 638; Cham- 
berlain V. Agar, 2 y. #'Bcam. 262 ; Devenish v. Baines. Free. Ch. 3. 

4 Chamberlaino v. Chamberlaine, 2 Frcem. R. 34. 

5 See Ante, ^ 54, 90, 152 to 157, 161, 330, 331. See, also, 3 Wood- 
des. Lect. 58, p. 471, 472. 1 Fonbl. Eq. B. F, ch. 3, ^11, and Id. B. 1, 

ch. 1, ^ 8, note (o) ; Jeremy on Eq. Juried. B. 3, Pt. 2, ch. 4, ^ 1, p. 456, 
457. 


10* 
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§ 783. Illustrations may easily be put, of cases where 
no action whatsoever would lie at law bet^ben the par- 
ties. Thus, if A. should enter into a contract with B., 
which contract B. should afterwards assign to a third 
person, there no action would be maintainable at law 
by such assignee against A., or .by A. against such 
assignee, on such contract But a bill in Equity would 
well lie by either of them a]^^st the other, either to 
enforce a specific execution of con^ct, or to set it 
aside in the same manner, and under 4p same circum- 
stances, as such a bill would lie between the immedi- 
ate parties to it.’ We all know, that privity of con- 
tract between the parties is, in genen^l, indispensable 
to a suit at law ; but Courts of Equity act in favor of 
all persons claiming by assignment under the parties, 
independent of any such privity.* 

§ 784. Upon similar principles, if a person has, in writ- 
ing, contracted to ^11 land, and afterwards refuses to 
perform his contnrol^ and then sells the land to a pur- 
chaser with notice of the contact, the latter will be com- 
pelled to perform the contract of his vendor, for he stands 
upon the same equity; and although he is not personally 
liable on the contract, yet he will be decreed to convey 
the land in the same manner as his vendor.* In other 
words, he is treated as a trustee of the first vendee. 
So, if a power is reserved in a marriage settlement, for 
a feme covert to dispose of her separate property, real 
and personal. Courts of Equity will enforce the specific 
performance of it in favor of any party, claiming title 


• See Williams v. Steward, 3 Meriv. R. 485, 486 ; and Duke 'of Chan- 
j doe V. Talbot, 2 P. Will. 608 ; Champion v. Brown, 6 Johns. Ch. R. 402. 

• Post, ^ 1040, 1057, 1057 a. , 

. > Champion «. Brown, 6 Johns. Ch. R. 402; Potter v. Sanders, 6 Hare, 

fi. 1. 
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from her against her husband, although at it might, 

in many cases, be difficult to prevent the latter from 
exercising power over it.‘ 

§ 785. The cases of contracts to grant an annuity 
for a life or lives, to settle the boundaries between con- 
tiguous estates, and to levy a fine, have been already 
mentioned as proper matters for a bill for a specific 
performance.’^ So, wjwp an agreement was made by 
persons, who were pr^mptive heirs to another person, 
to divide the wtate equally between them, without any 
reference to any will, which might be made by such 
person, it was held valid ; and that it should be specifi- 
cally decreed.^ So, contracts to invest money in land, 
and, on the o^r hand, to turn land into money, have 
been held proper for a specific performance.* So, a 
contract to make mutual wills, if one of th^ parties has 
died, having made a will according to the agreement, 
will be decreed in equity to. be spi^ifically executed by 
the surviving party, if he has e^yed the benefit of| 
the will of the other party.® So, a general covenant- to 
indemnify a party for the purchase-money, due for land, 
upon an assignment thereof to an assignee, although it 
sounds only in damages, will be decreed to .be specifi- 


1 Jeremy on Eq. Jurisd. B. 1, ch. 3, ^ 2, p. 207, 208 ; Id. B. 1, Pt. 2, 
eh. 4, ^ 1, p. 430, 431 ; llippon v. Dawding, Ambler, R. 565 ; Power v. 
Bailey, 1 B. & Beatt. 49 ; Fettiplacc v. Gorges, 3 Bro. Ch. R. 8 ; 3 Wood> 
des. Lect. 58, p. 444 ; Post, ^ 788, 789, 790. 

2 Ante, ^ 722, 729, 730 ; Nield if. Smith, 14 Ves. 490 ; Penn v. Lord 
Baltimore, 1 Vcs. 444. 

® Beckley w. Newland, 2 P. Will. 182 ; Id. 608 ; 3 Wooddes. Lect. 58, 
p. 451 V Newland on Contr. ch. 6, p. 110; Ante, ^ 2G5. 

^ Newland on Contr. ch. 3, p. 43, 47 ; ch. 6, p. 109. 

5 Dufour v. Ferrara, cited 3 Ves. 412, 416 ; Goilinero v. Battison, 1 Vern. 
48 ; Newland on Contr. ch. 6, p. 111. 
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cally performed by the assignee, upon the principle of 
Quia iimd} 

§ 786. Another curious case, illustrative of the ex- 
tent to which Courts of Equity will go, to enforce a 
specific performance of contracts against parties and 
privies in estate, in cases where a fraudulent evasion is 
attempted, has been recently propounded and acted 
upon in the. House of Lords.* M a person covenants, 
or agrees, or in any oj;her mani^ validly binds himself 
to give to A., by his will, as much property as he gives 
to any other child, he may put it out of his power to 
do so, by giving away all his property in his lifetime. 
Or, if he binds himself to give to A.^ much as he 
gives to B., by his will, he may, in his metime, give to 
B. what he pleaser, so as, by his will, he shall give to A. 
as much as he gives to B. But, then, the gifts which 
he makes in his lifetime to B., must be out and out. 
For, if to defraud or defeat the obligation which ho has 
Ithus ‘entered into, gives to B. any property, real or ^ 
personal, over whidh he retains a control, or in which 
he reserves an interest to himself : then, in order to 
protect the agreement or obligation, which ho has 
entered into, and to defeat the fraud attempted upon 
that agreement or obligation, and to prevent his escap- 
ing, as it were, from his own contract. Courts of Equity 
-will treat this gift to B. in the same manner as if it 
were purely testamentary, and were included in a will; 
and the subject-matter of the gift will be brought back, 
and made the fund out of which to perform the obliga- 
tion. At all events, it will be made the measure for 


' Champion t*. Brown, 6 Johns. Cb. R. 405, 406, and the cases there 
cited ; 1 Fonbl. £q. B, i, ch. 1, ^ 8, and note (y) Ante, ^ 730 ; Post, 
^ 849, 850. 
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calculating, and ordering the performance of, and deal- 
ing Tvith, tho claim arising under that agreement or 
obligation.^ 

§ 787. These cases are sufficient to point out the 
general course of remedial justice in equity, in all cases 
of specific performance, whether the||are within or 
without the Statute of Frauds. To go over all the 
doctrines applicable to the subject, in all the varieties, 
would require a discussion wholly incompatible with 
the objects of this work. The principles already ex- 
pounded may serve to explain the true nature and 
extent of the jurisdiction at present exercised ; a juris- 
diction, which has been an appropriate theme of praise 
on nil occasions, in which the claims of Courts of 
Equity to public favor have been vindicated by their 
friends, or assailed by their enemies.® In conclusion, 
it may, however, be proper to remark, that all the cases 
for a specific performance, which we have been exam- 
ining, presuppose tho contract to be between competent! 
parties, and founded upon a valuable or meritorious 
consideration ; for Courts of Equity will not, as we 
have seen, and shall presently more fully see,* carry 
into specific execution, any merely mi^ pads or volun- 
tary agreements, not founded upon some valuable or 


^ Lojyan r. Wienholt, 7 Bligh, R. 53, 54. [See Moorhouse r. Colvin, 
9 Eng Law & Eq Rf 136, where a bill was brought by a husband to 
enforce an alleged contract to bequeathe liis wife the sum of JC2,000, upon 
which expectation he married her.] 

3 Jeremy on Eq Jurisd. 13. 3, Ft. 2, ch. 4, ^ 1, p. 44^; 1 Fonbl. Eq. 
B 1, ch 5, ^ 1, and notes (a), (e) ; Id. $ 2, (h ) ; 1 Madd Ch Fr. 326, 
327. 

3 Ante, § 433, 706, 706 a., 750, 769 ; Post, ^ 793, a., 973, 977, 987, 
1040 , Woodcock v. Bennet, 1 Cowen, R. 711 , Crosbic i*. McDonal, 
13 Vcs. 148 , WycherlSy o. Wycherley, 2 Eden, K. 177. 
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meritorious oonsideTUtion ; nor between parties not svd 
Juris or competeiit to contract, as such infants and 
femes covert;^ nor (as we have already seen) any 
agreements, which are against public policy, or are im- 
moral, or which involve a breach of trust.® 

§ 788. It m^ also be stated, that, in general, where 
the specific execution of a contract respecting lands 
will be decreed between the'parties, it will be decreed 
between all persons,jiClaiming under them in privity of 
estate, or of representation, or of title, unless other con- 
trolling equities are interposed.® If a person purchases 
lands with knowledge of a prior contract to convey 
them, he is (as we have seen) affected by all the equi- 
ties, which affected the lands in the hands of the ven- 
dor.^ The lien of the vendor for the purchase-money 
attaches to them, and such purchaser may bo compelled 
either to pay the purchase-money, or to surrender up 
the land, or to have it sold for the benefit of the vendor. 

I In this view, the remedy of the vendor against such 
purchaser may be said to be in rm, rather than in 2 >cr- 
soncwi? On the other hand, if the vendee, under such 
a contract, conveys the same to a third person, the 
latter, upon paying the purchase-money, may compel the 
vendor, and any person claiming under him in privity. 


1 FJight V, Bolland, 4 Russ. R. 298, 301 ; Ante, 723, 751, note. 

® 1 Madd. Ch. Pr. 328 , Brownsmith v. Gilbournc, 2 Str. 738 ; Jeremy 
on Eq. Jurisd. B. 3, Pt. 2, eh. 4, $ 1, p. 445, 451 / 1 Fonbl. Eq. B. 1, ch. 
1, ^ 7 (r); Ellison v, Ellibon, 6 Ves. 656, 662 ; Ex parte Pye, 18 Ves. 
149 ; Ante, ^ 293, 294, 2%, 297, 769. 

8 See 3 Wooddes. Lect 68, p, 468, 469, 472 ; Newland on Contr. ch. 2, 
p. 34, &c. ; Jeremy on Equity Junsd. B. 3,Pt. 2, ch. 4, $ 1, p 418, 449 ; 
Champioii v. Brown, 6 Johns. Ch. R. 398, 402, 403 ; Smith v. Hibbard, 
2 Dusk. 730. 

* « Ante, $ 784, 

5 Champion v. Brown, 6 Johns. Ch. R. 398, 402. 
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or as a purcliaser with" notice, to complete the contract 
and convey the title to him.^ 

§ 789. The general principle, upon which this doc- 
trine proceeds, is, that from the time of the contract for 
the sale of the land, the vendor, as to the land, becomes 
a trustee for the vendee, and the vendee, as to the pur- 
chase-money, a trustee for the vendor, who has a lien 
upon the land therefor. And every subsequent purcha- 
ser from either, with notice, becomes subject to the 
same equities, as the party would be, from whom he 
purchased.® In cases of this sort, if the orig inal 
vendee dies, after having sold the lands to a third 
person, who is to pay the purchase-money, his per- 
sonal representatives are entitled to proceed against 
such purchaser in Equity, to indemnify them, and to 
pay the purchase-money.® On the other hand, if the 
vendor dies, his personal representatives may enforce the 
lien for the purchase-money against the land in the 
possession of the purchaser. But, who, as between the 
heirs and personal representatives of the vendee or a 
subsequent purchaser, is to bear the charge, that is, 
whether it is to be borne by the personal estate, or by 
the land purchased, is a matter properly belonging to 
other branches of Equity jurisdiction, in which the 
marshalling of assets is considered.^ 


^ Ibid ; Winged v. Lefebury, 2 Eq. Abridg. 32, pi. 43 ; Taylor r. Slib- 
bert, 2 A^cs jr. 437 ; Daniels v. Davidson, 16 Ves. 249 ; S. C. 17 Ves. 
433 , Ante, ^ 784. 

3 Champion v. Brown, 6 Johns. Ch. R. 403 ; Davie v.Beardsli am, 1 Ch. 
Cas. 39 , Green v. Smith, 1 Aik. 572, 573 ; Follexfen v. Moore, 3 AtL. 
273; Mdckreth v, Symmons, 1-5 A'cs. 329, 336; Walker v, Preswick, 2 
Ves. 622; Tiimmer v, Bayne, 9 Ves. 209 ; Ante, ^ 506. 

^ Champion v. Brown, 6 Johns. Ch. R. 405, 406. 

4 Ante, ^ 558 to 580 ; Champion v. Brown, ^6 Johns. Ch. R. 402. 
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§ TOO.'^Ther^ is another consideration, which is inci- 
dent to this subject, and to which Courts of Equity have 
given an attention and effect proportioned to its im- 
portance. In the view of Courts of Law, contracts 
respecting lands, or other things, of which a specific 
execution will be decreed in Equity, are considered as 
simple executory agreements, and as not attaching to 
the property in any manne'r, as an incident, or as a 
present or future chy.rge. But Courts of Equity regard 
them in a very different light. They treat them, for 
most purposes, precisely as if they had been specifi- 
cally executed.^ Thus, if a man has entered into a 
valid contract for the purchase of land, he is treated in 
Equity as the equitable owner of the land, and the ven- 
dor is treated as vhe owner of the money. The purchaser 
may devise it as land, even before the conveyance is 
made, and it passes by descent to his heir as land.^ 
The vendor is deemed in Equity to stand seised of it 
for the benefit of the purchaser; and the trust (as has 
been already statedj attaches to the land, so as to bind 
thp heir of the vendor, and every one clainiing under 
him as a purchaser, with notice of the trust.® The heir 
of the purchaser may come into Equity and insist upon 
a specific performance of the contract; and, unless 
some other circumstances affect the case, he may 
require the purchase-money to be paid out of the per- 
sonal estate of the purchaser, in the hands of his personal 
representative. On' the other hand, the* vendor may 
come into Equity for a specific performance of the con- 
tract on the other side, and to have the money paid ; 


* 1 Fonbl. Eq. B. 1, ch. 6, ^ 9, note (s) ; Ante, § 64 <j, 
'>• Seton V. Slade, 7 ‘Vea. 264, 274 ; Port, ^ 1212. 

6 Ante, $ 788, 789. 
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for the remedy, in cases of specifiS^^olmance, is mu- 
tual,* and the purchase-money is treats as the personal 
estate of the vendor, and goes, as such, to his personal 
representatives. In like manner, land, articled or 
devised to be sold, and turned into money, is reputed as 
money,® and money, articled or beriueathed to be in- 
vested in land, has, in {Iquity, many of the qualities of 
real estate, and«is descendible and devisable as such, 
according to the rules of inheritance in other cases.® 


> Ante, § 723 ; Post, § 790, § 1212, § 1214. 

2 [See Burr v. Sim, 1 Wharton, 252 ; Pratt v. Taliaferro, 3 Leigh, 419 ; 
North V. Valk, Dudley’s Eq. R. 212 ; Lindsay v. Pleasants, 4 Iredell, Eq. 
R. 321 ; Wood u. Cone, 7 Paige, 472 ; Wood r. Keyes, 8 Paige, 365.] 

3 Post, § 1212 to 1215 ; 3 Wooddes. Lect. 58, p. 466 to 468 ; 1 Fonbl. 
Eq. B. 1, ch. 6, ^ 9, and notes (?) (/) ; Newland on Contr. ch. 3, p. 48 
to 64 ; Craig v. Leslie, 3 Wheat. R. 563, 577, 578 ; Fletcher r. Ashburner, 
1 Bro. Ch. R. 496. See 1 Equity Leading Cases, 534, and Editor’s notes. 
Taylor v. Berham, 5 IIow. S. C. R. 234 ; Willing v, Peters, 7 Barr, 287 ; 
Doughty V, Bull, 2 P. Will. 320 ; Yates v, Compton, 2 P. Will. 308 , 
Trclawney v. Booth, 2 Atk. 307; Rose v. Cunynghamo, 11 Yes. 554; 
Kirkman v. Miles, 13 Yes. 338. As a fit illustration of the text, Mr. 
Fonblanque’s note (1 Fonbl. Eq. B. 1, ch. 6, ^9, note f,) containing the 
principal authorities, is here inserted. ** The rule,” says he, equally 
applies to money devised to be laid out in land. The authorities, to 
shovir that money, agreed or directed to bo laid out in land, is to be 
considered as land, are very numerous. The force of the rule is particu- 
larly evinced by those cases, in which it has been held, that the money, 
agreed or directed to be laid out, so fully becomes land, as, 1st, not to be 
personal assets; Earl of Pembroke v. Beighden, 3 Ch. Rep. 115 ; 2 Yern. 
52 ; Lawrence v, Beverly, 2 Keble, 811 ; cited also in Kettleby v. Att- 
wood, 1 Yern. 298,^^41 ; 2dly, to be subject to the curtesy of the husband, 
though not to the dower of the wife ; Sweetapple v, Bindon, 2 Yern. 536 ; 
Otway V. Hudson, 2 Yern. 538 ; 3dly, to pass as land by will, if subject 
to the real use at the time the will was made. 4^ee ch. 4, $ 2, note (n). 
See, also, Milner u. Mills, Mosely, 123 ; Greenhill v. Greenhill, 2 Yern 
679, Prec. Ch. 326 ; Shorer v. Shorer, 16 Mod. 39 ; Lingen v. Sowray, 1 P 
Wms. 172 ; Guidottv. Guidott, 3 Atk. 254 ; 4thly, not to pass as money by 
a general bequest to a legatee ; but it will by a particular description, as so 
much money to be laid out in land; Cross v. Addenbroke; Fulham v. 
Jones, cited in a note to Lechmere v, Earl (if Carlisle, 3 P. Wms. 222; 

EQ. JUB. — VOL. II. 11 
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So, if a trusted take property with absolute direc- 
tions to sell an^onvert it into money, there, although 
the directions were not carried into efiect during the 
life of the party creating the trust, the property would 
be deemed personalty. But if the charge is not abso- 
lute, as if a testator should charge his veal estate for 

. ’*• 


or by a bequest of all the testator’s estate in law and Equity ; Rashleigh 
V. Masters, 1 Yes. jr. 204. But Equity will not consider money as land, 
unless the covenant or direction to lay it out in land be express ; Symons 
V. Rutter, 2 Yern. 227 ; Curling v. May, M. 8, G. II. cited in Guidott v. 
Guidott, 3 Atk. 255. And as money agreed or directed to be laid out in 
land, shall in general be considered as land, so land agreed or directed to be 
sold, shall be considered and treated as money ; Gilb. Lex Prsetoria, 243 ; 
but see Ashby v. Palmer, 1 Merivale, R. 296. As to from what time the 
conversion shall be supposed, see Sitwell v. Bernard, 6 Yes. 520 ; El win v, 
El win, 8 Yes. 547 ; and the creditors of the bargainer may compel the 
heir to convey the land ; Best v, Stanford, 1 Salk. 154. But it must not 
be understood, that where a testator directs his real estate to be sold for 
purposes which are answered out of the personal estate, the next of kin 
may insist upon the real estate’s being sold ; for ’ there is no Equity 
between the next of kin and the heir ; but the general principle is, that 
the heir takes all that, which is not for a defined and specific purpose 
given by the will Chitty v. Parker, 2 Yes. jr. 271 ; Ex parte Bromfield, 
1 Ves. jr. 453; Oxenden v. Lord Compton, 2 Yes. jr. 69 ; Walker v. 
Denne, 2 YeSi jr. 170; Lord Compton v. Oxenden, 2 Yes. jr. 361 ; but 
see Wheldale v. Partridge, 8 Yea. 235. And where the testator was 
entitled to a fund, as money or land, his real and personal representatives 
shsdl take it as money or as land, according as the testator would have 
taken it. See Ackroyd v. Smithson, and the cases there cited, 1 Bro. Ch. 
R. 603 ; see, also, Hewitt v. Wright, 1 Bro. Ch. R. 80, as to Lord Thur- 
low’s opinion, that money, resulting to the heir, as b^g produced by sale 
of real estate undisposed of, is to be considered as personal estate of the 
heir, and as such wou]d go to his executor ; Russell v, Smythies, 1 Cox, 
R. 215. But if the use 4M possession were not united, it would still be 
considered as land ; Rashleigh r. Masters, 1 Yes. jr. 201 ; Wheldale v. 
Partridge, 8 Yes. 235.” The same subject is most amply discussed by Mr. 
Jfewland, with uncommon care, in his treatise on Contracts, ch. 3, p. 48 
to 64. See, also, Jeremy on £q. Juried. B. 3, Pt. 2, ch. 4, ^ 1, p. 446, 
447f Craig v, Leslie, 3 Wheat. R. 577 ; 2 Fonbl. on £q. B. 1, ch. 4, $ 2, 
note (n). 
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ihe payment of his debts, it B^ill character as 

real estate, so far as the charge does not extend, until 
it is actually converted.* The like rule will apply to 
the case of real estate conveyed to a trustee in trust, 
to permit a mortgagor to receive the rents and profits, 
and upon payment of the mortgage money to reconvey 
to the mortgagor, and|pipon default of payment to sell 
the premises, and pay over the residue to the mortga* 
gor after payment of the mortgage j there, if no sale 
should be made until after the death of the mortgagor, 
it will pass by his devise to his devisee, or to his heir, 
as real estate, and not as personalty. ' 

§ 791. The ground of this latter doctrine is, that 
Courts of Equity' will regard the substance, and not the 
mere form of agreements and other instruments ; and 
will give them the precise effect which the parties in- 
tended, in furtherance of that intention. It is pre- 
sumed, that the parties, in directing money to be 
invested in land, or land to be turned into money, intend 
that the property shall assume the very character of the 
property into which it is to be converted ; whatever 
may be the manner in which that direction is given. 
And no one will deny, that it is competent, at least in 
a Court of Equity, for the owner of the fund to make 
land money, or money land, at his sole will and plea- 
sure.'* 

§ 792. But, although these are the general princi- 
ples adopted by Courts of Equity, yet they are not 
without limitations and qualifications,^ standing upon 

1 Bourne «. Bourne, S Hare, R. 38 ; Dalzell on the Law of Conreraion, 
80. 

9 Ibid. 

a Ibid , Poat, ^ ISIS to 1314. 

* See North «. Valk, Dudley’s Eq B. 313. 



124 JSQmJT JUBISPRDDMCB. [0H.X7in. 

peculiar reasoh|^‘1|ttji still consistent with those princi- 
ples. Thiis, (as we have seen,) nothing is looked upon, 
in equity, as done, but what ought to be done ; not 
what might have been done.* Nor will equity consider 
things as thus done in favor of everybody ; but onljr 
in favor of, those who have a right to pray that they 
might be done.^ * 

$ 793. Upon the ground of intention, also, if it can 
be collected from, ady present or subsequent acts of the 
parties, that it is their intention, notwithstanding any 
will, or deed, or other instrument, that the property 
shall retain its present character, .either in whole or in 
part. Courts of Equity will act upon that intention.^ 
Thus, for instance, if money is directed by will, or 
other instrument, to be laid out in land, or land is 
directed to be turned into money, the party entitled to 
the beneficial interest may, in either case, if he elects 
so to do, prevent any conversion of the property from 
its present state, aqd hold it as it is. And this elec- 
tion he may make, as well by acts or declarations, 
clearly indicating a determination to that ciTect, as by 
an application to a Court of Equity. It is this election, 
however, and not the mere right to make it, which 
changes the character of the estate, so as to make it 
real or personal, at the will of the party entitled to the 
whole beneficial interest If he does not make such an 
election in time to stamp the property with a character 


* Ante, $ 64, g,, § 790. 

9 1 Fonbl. £q. fi. 1, ch. 6, ^ 9, and note (s ) ; Ante, $ 664, g, ; Craig v, 
iesMe, 3 Wheat. R. 677, 578. 

> 3 See Mr. Coz’a note to Close i>. Barley, 3 P. Will. 28, note (1) ; Craig 
V. Li^Re, 3 Wheat. R. 577 to 585 ; Newby V Skinner, 1 Dev. St Bat. 
Eq. S’. 4%; Post, $ 1213 to 1815, 1350 ; Shadford v. Temple, 10 Simons, 
B. 184. 
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different from thal^ vrHch the will||^|iier in'strament 
gives it, the latter character accom^pmms it, with all its 
legal consequences. Into the hands of those who are 
entitled to it in that character. So that, in case of the 
death of the party thus beneficially entitled, without 
having made an election, the property will pass to his 
heirs, or personal re|M|teentatives, in the same manner 
it would have done^r the trust had been executed, 
and the conversion had been actually made in .his life- 
time.* 

$ 793 a. We have already had . occasion to remark, 
throughout the whole of the preceding discussion re- 


1 Craig V. Leslie, 3 Wheat. R. 577, 578, 579 ; Kirkman v. Miles, 13 
Vss. 338 ; Edwards v. Countess of Warwick, 2 P. Will. 171 ; Roper 
Radcliffe, 9 Mod. 167; Cruse v. Barley, 3 P. Will. 20, and Mr. Cox’s 
note; Id. 22; Ackroyd v, Smithson, 1 Bro. Ch. R. 503, and Mr. Belt’s 
note ; S. C. cited 3 P. Will. 22, Cox’s note ; Hewitt v. Wright, 1 Bro. 
Ch. R. 86; Seton v. Slade, 7 Ves. 274. This whole^ subject is most 
elaborately considered upon all the distinctii^ns stated in the text, in the 
opinion of the Court, delivered by Mr. Justice Washington, in Craigi v. 
Leslie, 3 Wheat. R. 577 to 588, which will well reward the diligent pe- 
rusal of the reader. Mr. Cox’s note, also, to Cruse v. parley, 3 F. Will. 
22, note (1), contains a valuable exposition of the doctrine. The question 
often arises, under wills between personal representatives and real repre- 
sentatives, as to who are entitled; and the struggle is maintained with 
great pertinacity on each side. Thus, if a testator should direct that his 
lands should be sold for the payment of his debts, or for other purposes, 
the question would arise, whether he meant to give the produce of his 
real estate the quality of personalty to all intents and purposes, or only so 
far as respected the purposes of his will. For, unless the testator has 
suificiently declared his intention, not only that the realty shall be con- 
verted into personalty for the purposes of the will ; but further, that the 
produce of the real estate shall be taken as personalty, whether such pur- 
poses take effect or not, so much of the real estate of the produce of it, as 
may not, in the event, bo required for any purposes of the will from any 
cause whatsoever, will result to the heir at law, who will be entitled to 
hold it in any character which he may elect. See Mr. Cox’s notes 
Ante, ^ 790; Post, ^ 1212 to 1215. 
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speoting Bills for l^pecific performance of contracts, that 
it has been constantly supposed, that the contract was 
one founded upon a valuable consideration in the con- 
templation of law.^ In respect to voluntary contracts, 
or such as are not founded in a valuable consideration, 
we have already had occasion to state, that Courts 
of Equity do not interfere to jj^orce them, either as 
against the party himself dr IPagainst other volun- 
teers claiming under him.® Thus, for example, if a 
party should enter into a voluntary agreement to trans- 
fer stock to another, or to give him a sum of money, or 
to convey to him certain real estate, Courts of Equity 
would not assist in enforcing the agreement, either 
against the party entering into the agreement, or 
against his persoi.al representatives ; for the party con- 
tracted with is a mere volunteer.® The same rule is 
applied to imperfect gifts, not testamentary, hder vivos, 
to imperfect voluntary assignments of debts and other 
property, voluntary executory trusts, and to volun- 
tary defective conveyances.* A few cases may serve 


1 Ante, $ 787. 

s Ante, \ 433, note (1), ^ 706, 706 a , 787 ; 1 Fonbl. on Equity, B. 1 
ch. 5, ^ 2, note (A), § 3 , Tato v Hilbert, 2 Vcb jr. 112 , Jeflerys v Jef- 
ferys, 1 Craig & Phillips, R. 130, 141 , Meek t . Kcttlewell, The (English) 
Jurist for Dec. 1843, p 1121 ; S. C. 1 Phillips, Ch. B. 342 
8 Ex parte Pye, 18 Vcs. 149; Bonn v. Winthrop, 1 Johns. Ch. R. 330, 
337, 338; Polvertoft u PuWertoft, 18 Ves. 98, 99; Antrobus v. Smith, 
Ves. 39, 45, 46; Ellison e Ellison, 6 Ves. 662; Edvards ». Jones, 1 
Mylne v. Craig, 226, 237 , Duffield v Elves, 1 Bligh, R. N. 8. 629, 630, 
531 ; Colman «. Sarrel, 3 Bro. Ch. R. 12 , S. C. 1 Vcs. jr. R. 69 56 ; 
Jefferys ». Jefferys, 1 Ciaig Sc Phillips, 138, 141 ; Post, ^ 793 i. 

4 Ellison V. Ellison, 6 Ves. 662 , Ex parte, 18 Ves. 149 ; Bonn o. Win- 
throp, 1 Johns. Ch. R. 336, 337, 338, Edvards ». Jones, 1 Mylne & 
Craig, 226, 227 , S. C. 7 Simons, R. 325 ; Tusnell v. Constable, 8 Simons, 
B. 69,^0; Ante, ( 433, note 1, ^ 706, a. , 1 Fonbl. on Equity, B, 1, ch. 
9, ^ 2, and note (A). Callaghan e. Callaghan, 8 Clark dt Finnel. R. 394, 
401} Onioo 0. Copper, 4 Mylne & Craig, 647, 670, 671 ; Antrobus p. 
Bniith, 12 Vee. 39. it 
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to illustrato this doctrine. Thue^ Vf^ere a parent has 
assigned certain scrip to his daughter by a written 
assignment^ which operated qe an equitable assignment, 
only, and not* as a legal transfer, a Court of Equity 
refused to compel the donor or his executors to perfect 
the gift.' So, where a lady, by a writing, assigned a 
bond of a third p4|||||yi to her neice, and delivered the 
bond to the latte^md then died, a Court of Equity 
refused to enforce the assignment against the executor, 
or to decree payment of the money by the obligor to 
the niece.2 So, where a testatrix drew a check on her 
bankers for £150, in favor of A., and verbally directed 
A. to apply that sum, or so much of it as migh^e ne- 
cessary, to make up to a legatee the diiferenco in value 
between a legacy of £100 which she had by her will 
given to the legatee, and the price of a £100 share in 
a certain railway ; the testatrix informing A. that she 
intended to give the share instead of the legacy, but 
she did not think it necessary to alter her will ; and 
the bankers gave credit to A. i5r the £150 : in a suit 
for the administration of the testatrix’s estate, it was 
held, that there was no trust created for the benefit of 
the legatee in respect to the £150, as it could not be 
inferred, from the facts, that the testatrix meant to 
place this disposition of the £150 out of her own con- 
trol in her lifetime. It was, therefore, not an absolute 
perfected gift.^ [So, where a husband executed a doou- 


^ntrobus v. Smith, IS Yes. 39, 43 ; Ante, ^ 433 and note. 

3 Edwards v. Jonos, 1 Mylne & Craig, 226 ; S. C. 7 Simons, R. 325, 
Ante, ^ 433 and note. 

3 Hughes V, Stubbs, 1 HareN R. 476. In this case, Mr. Vice Chan- 
cellor Wigram said, “ The question is^ whether the tostatru has so dealt 
with the sum of jC 150 in question, as to make it no longer her property ^ 
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ment which was attested by two witnesses, giving to 
his wife a freehold l^use in which they resided, hut 
afterwards died, without making a will, and the heir 
at law recovered a verdict for the possession of the 
house against the wife, it was held, that the gift to her 


but the property of Mrs. Gelding (the legatee.) If a person intending to 
give property to another ves|s that property in trustees, and declares a 
trust upon it in favor of the object of his bounty, there are cases which 
establish that, by such acts, the gift is perfected, and the author of the 
trust loses all dominion over it. (Colman v. Sarrel, 3 Bro. C. C. 12 ; S. 
C. 1 Yes. jr. 50 ; Ellison v. Ellison, 6 Yes. 65G ; Fulvertoft v. Pulvertoft, 
18 Yes. 84 ; Ex parte Pye, Ex parte Dubost, 18 ^ cs. 140.) See Price v. 
Price, Law & Eq. K. 271. The principle lias been extended to 

cases ii^vhich the author cf the gift has had the legal dominion over the 
property remaining in h^m, but has completely declared himself to be a 
trustee of that property for he object indicated ; (Ex parte Pye, Ex parte 
Dubost But it is clear, also, that a person not intending to give or to 
part with the dominion over his property, may retain such dominion, not- 
withstanding he may have vested the property in trustees, and have 
declared a trust upon it in favor of third persons; (Walwyn v. Coutls, 3 
Sim. 14; Ganard v. Lord Lauderdale, 3 Sim. 1 ; S. C. 2 R. & M. 451 ; 
Acton V. Woodgate, 2 Myl. & K. 492 ; Gaskell v. Gaskell, 2 Younge & 
J. 502.) The difierent effects thus given by Courts of Equity to transac- 
tions similar in form, necessarily give rise, in some cases, to questions of 
considerable difficulty. But the distinction which has been taken between 
the two classes of cases is founded in reason pd good sense, and however 
refined that distinction may in some instances appear, I do not entertain a 
doubt but that Courts of Equity will continue to maintain it. ** The dis- 
tinction,’^ (as Lord Cottenham observed, in Bell v, Cureton, 2 Myl. & K. 
511, speaking of trusts for the payment of debts,) ‘‘is adopted to promote 
the views and intentions of the parties. A man who, without communica- 
tion with his creditors, puts property into the hands of trustees fair the 
purpbse of paying his debts, proposes only a benefit to himself by the pay- 
ment of his debts — his object is not to benefit his creditors. It would, 
therefore, be a result most remote from the contemplation of the debtor, if 
it should be held that any creditor, discovering the transaction, shouA be 
able to fasten upon the property and invest himself with the character of a 
cetiui gue trust” The result of the cases is, that the court looks into the 
naiur# of t|ie transaction, and determines from the nature of the transac- 
tioDt wlM the effiset of it shall be in divesting the owner of the property 
to whieb it lelatei.” 
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was incomplete, and a bill asking tl£at the heir at law 
might be declared a trustee of the wife, was dismissed.’] 
So, where a iestator, to whom a party was indebted in 
one sum on a note, aHd in another on a bond, in his 
will bequeathed to a son a part of the entire debt, and 
afterwards, by codicil, revoked the bequest, and, by an 
indorsement on th%bond, declared that he thereby 
acquitted the obligor, of the sum, and stated, tha{> in 
consequence thereof, he had revoked the bequest, to 
the same amount made by the codicil ; it was held, that 
the obligor was not entitled, after the death of the tes- 
tator, to come into Equity for an injunction and relief 
against the enforcement of the bond, because he was a * 
mere volunteer, and the acquittance was without any 
consideration to support it.^ On the other hand, if the 
transfer, assignment, trust, or conveyance, is completed 
at law, so that no further act remains to be done to 
give full effect to the title, there. Courts of Equity will 
enforce it throughout, although it is detived from a 
mere gift or other voluntary act of the party. Thus, 
for example, if there is a gift of stock, and a transfer is 
actually made thereof, it will be held valid against the 
donor and his representatives.® So, if an assignment of 
a debt or other property is consummate, so as to pass 
the title, and no farther act is to be done by the donor, 
it will be enforced in Equity.^ So, if a creditor, shortly 


1 Price v. Price, 8 Eng. Law & Eq. Rep. 271. 

3 iTufnell V, Constable, 8 Simons, R. 69. 

parte Fye, 18 Yes. 149; Edwards v. Jones, 1 Mylne & Craig, 
226, 237 ; Fortescue *v. Barnett, 3 Mylne & Keen, 36 ; Ellison r. Ellison, 
6 Ves. 662 ; Ante, § 433, note ; Post, § 973 a., 987, 1040, 1040 di, 1196 ; 
Collinson v, Pattrick, 2 Keen, R. 123, 134. 

^ Fortescue v. Barnett, 3 Mylne & Keen, 36 ; Sloane v. Cadogan, Sag? 
den oia Vendors, Appx. 26 {9th edition.) The application of the principle 
in these cases must, since the remarks of Lord Cottenham on them, in 




130 EQurtfr jumspapDENCB. [ch. xvin. 

before his death, should send ft. verbal message to hie 
debtor to hold the debt in trust for a particular person, 
and the debtor should assent thereto, and the fact is 
communicated to the *eestui gue trust or beneficiaryj 
there the trust, although verbal, will be held consum- 
mate and enforced against the representatives of the 
creditor after his death.’ 

$ 793 h. It has been said that there are exceptions, 
however, to the rule where ihe contract or conveyance, 
although voluntary, is deemed to be founded upon a 
meritorious, as contradistinguished from a valuable con- 
sideration; and that Courts of Equity will interfere 
and aid a defective conveyance, as they will the defect- 
ive execution of a power against marc volunteers 
under the same party, where it is designed to be a pro- 


Edwards v. Jones, 1 Mylne & Craig, 238, 239, 240, be deemed open to 
some doubt. Bofi >they certainly derive support from the case of Richards 
17. Symes, 2 £q. Abrig. 617, cited Ante, ^ 607, /f., and commented on by 
Lord Eldon, in Duffield v. Elwes, 1 Bligh, R. 538, 539. See also, Ante» 
^ 433, note, and the Vice-Chancellor’s remarks in Edwards r. Jones, 7 Si- 
mons, R. 325.' See Collinson v. Pattrick, 2 Keen, R. 122, 134 ; tVard v, 
Audland, 8 Beavan, R. 201. 

• 1 M’Fadden t;. Jenkins, 1 Phillips, Ch. R. 153. In this case. Lord 
Lyndhurst said some points were disposed by the Vice-Chancellor, in this 
case, which are indeed free from^oubt, and appear not to have been con- 
tested in this Court, viz. that a declaration by parol is sufficient to create 
a trust of personal property; and that if the testator, Thomas Worry, had, 
in his lifetime, declared himself a trustee of the debt for the plaintiff, that 
in equity, would perfect the gift to the plaintiff as against Thomas :Warry 
and hib estate. The distinctions upon this subject are undoubtedly refined, 
but it does not appear to me that there is any substantial different be- 
tween such a case and the present. The testator, in directing Jenkins to 
hold the money in trust for the plaintiff, which was assented to and acted 
upon by Jenkins^ impressed, I think, a trust upon the money, which was 
complete aqd irrevocable. It was equivalent to a declaration by the testa- 
tor that tiie debt was a trust for plaintiff. The transaction bears no 
resemblande to an undertaking or weement to assign. It was in terms a 
trust, aod the aid of the Court was nbt necessary to complete it. 
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vision for a 'wife or oHRfen ; for, in such cases, it is 
treaiid as fo|inded in a meritorious consideration, since 
the party is under a natural and a moral obligation to 
provide for them.^ And, it has been added, that it 
might be a very different question whether such a de- 
fective conveyance, or a defective execution of a power, 
would be enforced against the grantor or appointor* 
himself, unless he had voluntarily entered into some 
contract to make a perfect conveyance, or to execute 
the power. And, accordingly, in a recent case, it was 
held, on great consideration, that a voluntary contract^ 
in writing, by a father, to make a post-nuptial provi- 
sion or settlement upon his daughter, might be enforced 
against him in Equity, as being founded on a*^ merito- 
rious, although not on a valuable consideration.^ But 
this doctrine has been since denied, and the general 
rule seems now established, that the Court will not 
execute a voluntary contract, but will withhold assist" 
ance from a volunteer, whether he seeK&' to have the 
benefit of a contract, or a covenant, or a settlement.’ 


' Ante, ^ 95, 1C9, 433, 706, 706 a. ; 1 Fonbl. on Equity, B. 1, ch. 5, 
$2; Fotlicrgill v. Pothergill, 2 Freem. R. 256; Ellis v, Nimmo, Lloyd 
& Goold'8 Rep. 333 ; Bunn v. Wintlirop, 1 Johns. Ch. R. 336, 337, 336; 
Minturn v. Seymour, 4 Johns. Ch. R. 498, 500. See, also, Colyer v» 
Countess of Mulgrave, 2 Keen, R. 81, 97, 98. 

3 Ellis V. Nimmo, Lloyd & Goold’s Rep. 333. See, also, Sloane v. 
Cadogan, Sugden on Vendors, Appx. No. 26 (9th edit.); Fortescue v. 
Barnett, 3 Mylne & Keen, 56 ; Edwards v. Jones, 1 Mylne & Craig. 226, 
238, 239, 240 ; Antrobus v. Smith, 12 Yes. 39 ; Minturn v. Seymour, 4 
JohA. Ch. R. 498, 500. See, also. King’s heirs v. Thompson, 9 Peters, 
R. 204. The case of Ellis v. Nimmo, was doubted by the Vice-Chancel- 
lor, (Sir L. Shadwell,)ia^|lolloway v. Headington, 8 Simons, R. 325, and 
overthrown in effect in Jefl^rys v. Jefferya, 1 Craig & Phillips, 138-141. 
But still the reasoning of Lord Chancellor Sugden deserves to be very 
carefully examined. It is certainly very able. But see Moore v. Grafton, 
3 Jonm & Lat. 38. See, also, Post, ^ 073 a., 087, lolb b. 1196. 

* Jefferye ». Jefferys, 1 Craig ti PKillip., 138, 141 ; Holloway v. Head- 
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There may be a clear, if not IPsatisfactory line of dis- 
tinction, drawn between cases of volunWy contHicts, 
covenants, and settlements, where there has been a 
defective conveyance, or execution thereof, and cases 
of a defective execution of a power. In the latter 
cases, the donee of the power designs to carry into 
*effect not merely his own objects and interests, but 
those of other persons, by executing the power in favor 
of persons who stand as volunteers, upon a meritorious 
consideration, and for whom he is under a natural and. 
moral obligation to provide ; and his own defective exe- 
cution of the power by mistake, or otherwise, not only 
defeats his own positive intention and moral obligation 
and duty to execute the trust reposed in him, but it 
would, if not aided, also defeat the very objects, for 
which the power was created by third persons, whether 
it was created as a bounty, or upon a valuable con- 
sideration passing between the donor ^d donee of the 
power.^ Another exception, having a firmer founda- 
tion, is, of cases of donations mortis causd, as contradis- 
tinguished from donations inter vivos, in which, although 
the donation is imperfect, as a complete transfer of the 
right of property, yet, in Equity, it will be upheld, in 
order to effectuate the intention of the donor, and en- 
forced against his executors, as it is treated as in the 
nature of a testamentary act. But of this, sufficient 
has already been said, in another place.^ 


iogtOD, 8 Simons, E. 335. See Post, ^ 1377 a., 1415 ; Ante, $ 793 a. ; 
CaUahan «. CaUaghan, 8 Clarke & Fin. 374, 401 : Dilbn v. Coppin 4 
Mylna & Craig, 647, 670, 671. 

* S4e Ante, ( 160, 170, and note, 
a Ante, $^488, i^te ; ^ 607 o,, note ; $ 607 b., note. 



CH. XIX.] finMPTCTTaATTOl^Awn DAMAQISS. 


133 


CHAPTEE XIX. 

COMPENSATIOII AITD DAMAGES. 

§ 794.* It is in cases of bills, brought for a specific 
performance, that questions principally (although, n^ 
exclusively) arise, as to compensation and damages 
being awarded by Courts of Equity ; and, therefore, it 
is convenient, in this place, to consider the nature and 
extent of the jurisdiction exercised by Courts of Equity 
as to compensation and damages.' It may be stated, 
as a general proposition, that, for breaches of contract, 
and othervrrongs and injuries, cognizable at law. Courts 
of Equity do not entertain jurisdiction to give redress 
by way of compeiu^on or damages, where .t^ese con* 
stitute the sole (^eots of the bill For, wherever the 
matter of the bill is merely for damages, and there is a 
perfect remedy therefor at law, it is far better that they 
should be ascertained by a jury than by the conscience 
of an Equity judge.^ And, indeed, the just foundation 
of equitable jurisdiction fails in all such cases, as there 
is a plain, complete, and adequate remedy at law. 
Coii!|)ensation or damages (it sbbuld seem) oughts there* 
fore, ordinarily to be decreed in Equity only as inci- 
dental to other relief sought by the bill, and granted by 


^ Tlie same princijfjifb of e rt uffM ft ation and damages is applied in grant- 
ing relief against penalties and fordbitores, as will be seen in a future page. 

^ Gilbert, For. Roman, oh. 19, p. 219 ; Clifford v. Brooke, 13 Yes. 130, 
131, 134 ; Blore v. Sutton, 3 Meriv. R. 247, 243 ; Newham v. May, 13 
Price, 749, 752 ; Wiswall n. McGown, 2 Batb. 270 ; Shepard v, Sanford, 
3 Barb. Ch. R. 127. 

EQ, JUB.— VOL. 11. 12 
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the Court ; ^ or, where there is no adequate remedy at 
law;* or, where some peculiar equity intervenes. 
Thus, for example, if, pending a suit for a specific per- 
formance of an agreement for a demise of quarries, a 
part of the subject-matter of the demise is abstracted, 
compensation may be obtained therefor by a supple- 
mental bill.® 


1 Lord Chief Baron Alexander, in Newham e. May, (13 Price, R.762,) 
said : “ The cases of compensation, in equity, I consider to have grown 
out of the jurisdiction of Courts of Equity, as exercised in respect to 
contracts for the purchase of real property, where it is often ancillary, as 
incidenjally necessary to effectuate decrees of specific performance.” 
And he added : It is not in every case of fraud that relief is to be 
administered in equity. In the cases, for instance, of a fraudulent war- 
ranty on the sale of a horse, or any fraud in the sale of a chattel, no one, 
I apprehend, ever thought of filing a bill in equity.” AntCi ^ 779. 

2 Newham u. May, 13 Price, R. 732 ; Ranelagh v. Hayes, 1 Vern. R. 
189; Ante, ^ 711. 

3 Nelson v. Bridges, 2 Beavan's R. 239. la ibis case. Lord Langdalc 
said : It has already been declared, that the plaintiff is entitled to a 
specific performance of the .agreement ; but, pending the proceedings, the 
very subject of the agreement, to which the plaintiff has by the decree 
been declared entitled, has been abstracted. The stone, or a quantity of 
the stone, which the plaintiff had obtained a license to quarry, has actually 
been taken away by the defendant Wordsworth ; so that, while the per- 
formance of the agreement has been resisted and delayed by the defendants, 
they, or one of them at least, has taken aw^ay a portion of the very sub- 
ject-matter of the suit, and the plaintiff has been thereby forever deprived 
of the full benefit of his contract. If that circumstance had been luown 
at the iirst hearing, 1 cannot have the least doubt but that the Court 
would, in the exercise of its jurisdiction, have put in a due course of in- 
vestigation the question of the amount of compensation which ought to be 
made to the plaintiff. This matter, it appears, was not brought to the 
attention of the Court at that time, and a supplemental bill is n^ filed by 
the plaintiff, for the purpose of obtaining compeike^on. It is said, that 
such compensation might originally hava been bad at law ; or, if not, that 
at least it might have been obtained at "law, by perfecting the decree for 
the specific performance of the agreement in some particular form. 1 am 
of opinion that it is not necessary for this Court, when it has once enter- 
tained jtttisdiction in a case, to resort to that circuitous mode of giving 
relief; I think, moreover, that if this matter had been before the Court 
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§ 794 a,. So strictly has the rule been construed, that 
it has been Jtou ght that, even in cases ^hero no 
remedy woul^^st at daw, — as, for example, in cases 
where a trustee, by a breach of his trust, has injured 
the property, — a Court of Equity would not award 
damages therefor, although, if by reason of such breach 
of trust, the trustee had made profits, it would make 
him accountable therefor. But it certainly may admit 
of some question, whether, in case of such a character, 
where there would otherwise be an irreparable injury 
and wrong, a Court of Equity ought not to grant 
redress to the injured party, since at law«there would 
be no remedy.' 


at the first hearing, it would have been put in a proper train of investi- 
gation. UnS^er these circumstances, therefore, it appears to me that the 
plaintiff is now entitled to relief ; but the form in which that relief is to 
be given is certainly a matter of very serious consideration. 1 think that 
the amount of what doe to the plaintiff ought to he ascertained by 
means of an action at law ; and I do not clearly see how it can be satis- 
factorily done in any other way. In this, and perhaps in all cases, the 
profit made by the defendants is not the measure of the damages done to 
the plaintiff ; for we find that the quarry was not worked in a way to 
make the most of it. Mr. Bridges, thinking the validity of the license 
which he had given to Wordsworth to be doubtful, discouraged his work- 
ing it, pending the proceedings ; so that Wordsworth took only that stone 
which it was convenient for him to take, and he did not therefore work it 
in the profitable way in which the plaintiff would have worked it. It 
appears to me that the defendants are correct, when they say that this is a 
case of damages and not of account, because it is to recover something 
which cannot be ascertained by taking an account of the profits made, — 
it is to ascertain the amount of the loss which the plaintiff has sustained 
by being^revented doing that which it has been declared he was entitled 
to do. 1 think the proper mode of assessing the amount of the damage 
will be to require the defeptf^tfi to admit such facts as are necessary, and 
to allow the plaintiff to bring an action to ascertain quantum damnijfi- 
catus.” 

^ The Corporation of Ludlow v. Greenhouse, 1 Bligh’s (N. S.} R. 18, 
57, 58. In this case, Lord Redesdale said : Is there any case in which 
the Court of Chancery has awarded damages for a breach of trust? Lord 
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§ 795. The mode by which such compensation or 
damages are ascertained, is either by^^^l^pference to a 
master, or by directing an issue, QwiAfn dammficatus, 
which is tried by a jury. The latter used to be almost 
the invariable course in former times, in all cases where 
the compensation was not extremely clear, as to its ele- 
ments and amount ; and this course is stiiS^commonly 
resorted to in all cases of a complicated nature. But 
the same inquiries may be had before a Master; and, in 
casdii where such inquiries do not involve much com- 
plexity of facts or amounts, this course is now often 
adopted.' • 

§ 796. Wherever compensation or damages are in- 
cidental to other relief, as, for instance, where a spe- 
cific performance is decreed upon the application of 
either party, with an allowance to be made for any 
deficiency as to the quantity, quality, or description 
of the property, or for any delay ast performing the 
contract ; there, it seems clear, that ^he jurisdiction 
properly attaches in equity ; for it flows, and is insepa- 
rable from the proper relief.® So, where a bill is 


Keeper Coventry was of opinion that he could not. In the case of a 
chapel of which I am trustee, Lord Coventry declared, that, where there 
was a gross breach of trust, all he could do was to make the persons who 
had committed it account for all the profits they had made, though the 
thing had received considerable damage.” See Pratt v. Law & Cambell, 
9 Cranch R. 456 ; Post, $ 799. 

t Gilb. For. Roman. 219 ; Denton v, Stewart, 1 Cox, R. 258 ; Green- 
away V. Adams, 12 Ves. 401, 402; Todd v. Gi^, 17 Ves. 278, 279; 
Phillips V. Thompson, 1 Johns. Ch. B. 150 t l^i^att ^C^aw, 9 Cranch, 493, 
404 ; Parkhurst v. Van Corlandt, 1 Jolyi^^ 285, 286; Watt 

v. Grove, 2 Sch. & Lcfr. 513 ; 1 Fanbfi^ §. 1, ch. 3, ^ 8, note (5) ; 
2 Fonbl. £q- B. 5, ch. 1, ( 5, note {$) ; Woodcock v. Bennet, 1 Coweo, 

9 Aote» $ 711, 709. See Todd v. Gee, 17 Ves. 278, 279 ; Grant v. 
Munt, Cooper, Eq. Rep. 173 ; F^erson v. Sanger, Davies, 260 ; Newham 



OH. XIX.] COMPENSATION AND DAMAGES. 137 

brought by the vendor against the vendee for a spe- 
cific perforn^g^H^of the contract of sale, and for a 
payment of raP purchase-money, if the decree is for 
a specific performance, equity will decree the' pay- 
ment of the purchase-money, also, as incidental to the 
general relief, and to prevent a multiplicity of suite, 
although tke vendor might in many cases have a good 
remedy at law for the purcl^se-money.^ So, where a 
contract for the sale of lands has been in part executed 
by a conveyance of a part of the lands by the vendor, 
but he is unable to convey the residue, equity will de- 
cree the repayment to the vendee of a proportionate 
part of the purchase-money with interest if he has 
paid more than the part of the lands conveyed entitle 
the vendor to hold.® But, where a specific perform- 
ance is '^nied, there is somewhat more difficulty in 
establishing the propriety of exercising a general juris- 
diction for compji^iibii or damages. It was strongly 
said by the Master of the Rolls,® on one occasion, where 
a specific performance was sought and refused, because 
the vendor had rendered himself incapable of perform- 
ing the contract : “ The party injured by the non- 
performance of a contract has the choice to resort, 
either to a Court of Law for damages, or to a Court of 
Equity for a specific performance. If the Court does 


». May, 13 Price, 768 (*) ; Mortlock v. Boiler, 10 Ves. 306, 315 ; , Dyer 
V. Hargrave, 10 Yea. 607 ; Howland v. Norrie, 1 Cox, R. 61 ; Halsey 
Grant, 13 Vce. 77 ; Forrest v. Elwes, 4 Ves. 497 ; Hedges v. Everard, 
1 Eq. Abr, 18, pl.^ Hepbutn v. Auld, 5 Cranch, 278, 

* See Brown v, mtf, R. 835, 240 ; Withey v. Cottle, 1 Sim. 

& Stu. 174; Adderley v, Dixon, 1 Sim. & Sto. 607; Cathcart t>. Robin- 
son, 5 Peters, R. 869 ; Ante, ^ 711, 723, 772, 776, 790. 

a Pratt V. Law, 0 Cranch, R. 466. 

* Sir William Grant, in Greenaway v, Adams, 18 Ves. 401 ; Ante, 
$ 711, 714, 723. 


12 * 
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not think fit to decree a specific performance, or finds 
that the contract cannot be specifi^f^ performed; 
either way, I should have thought there^was equally an 
, end of its jurisdiction ; for, in the one case, the Court 
does not see reason to exercise tiie jurisdiction; in the 
other the Court finds ne room for the exercise of it. 
It seems that the consequence ought to that the 
party must seek his remedy at law.” But, upon the 
footing of authority, he nevertheless proceeded to de- 
cree compensation in that case, by a reference to a 
Master.^ 


1 Ibid. ; S. P. Denton v. ‘Stewart, 1 Cox, R. 258; 1 Fonbl. Eq. B. 1, 
ch. 1, $ 8, note (r) ; Id. ch. 3, $ 8, note (6) ; 2^onbl. Eq. B. 5, ch. 1, $ 5, 
note ( 5 ) ; Ante, ^ 7!1, 711, 723, InSainsbury v. Jones, 5 Mylne & Craig, 
R. 1, 3, Lord Cottenham said : **I certainly recollect the line at which 
there was a floating idea in the profession that this Court might award 
compensation for the injury sustained by the n()|n*performance of a contract, 
in the event of the primary relief for a speciflb ijiMlstnoance failing ; and I 
have formerly seen bills praying such relief ; tint that arises from my hav- 
ing known the profession sufliciently long to recollect the time when tlie 
decision of Lord Kenyon in Denton v. Stewart, (1 Cox, 258,) had not been 
formally overruled ; but at that time very little weight was attached to it, 
and very few instances occurred in which plaintiffs were advised to ask any 
sneh relief; and, for a short time. Sir W. Grant’s decree in Greenaway v, 
^ Adams, (12 Ves. 395,) added something to the authority of Denton 
Stewart, although ho threw out strong doubts as to the principle of that 
case. This, however, lasted but a short time, for Greenaway v. Adams 
occurring in 1806, Lord Eldon, in 18K), in Todd v. Gee, (17 Ves. 273,) 
expressly overruled Denton v. Stewart ; and, from that time, there has 
not, I believe, been any doubt upon the subject. Certainly, during the 
thirty years which have elapsed since that time, I have never supposed the 
granting any such relief as being within the jurisdiction of this Court. In- 
deed, before that case. Sir W. Grant, in 1807, in ^^’illim v. Stone, 14 
Yes. 128, refused to follow his own decision ijaC>r^l^way v. Adams, be- 
. cause the plaintiff did not ask a spccij|^e|illM|K»f^nOT^; that is, in a case 
precisely the same as the present; for, dpon this appeal, the plaintiff does 
not ask a specific performance. Hid it been supposed that this Court had 
. the jurisdiction contended for, every bill for a specific performance would 
^v^ prayed compensation,, in.the event ef the vendor proving not to have 
a good title. It is true that, in this case, the compensation sought is not 
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§ 797. There is much weight in the reasoning of the 
Master of tt^^giiplls ; and the only assignable ground 
upon which ^l^jurisdiction can be maintained in such 
a case, is to prevent a multiplicity of suits. But that 
seems chiefly proper in 'cases where the Court has jil* 
ready ac^ired a clear jurisdiction by a discovery for 
relief, later case, where a bill was framed for, the 
delivery up of a contract, upon the ground of the 
defective title of the defendant^ with a prayer, that 
the compensation might be made, it was refused.* In- 
deed, Lord Eldon seems to have doubted the authority 
to decree compensation, and to hi^re held the opinion 
that a Court of Equity ought not to give dPelief in the 
shape of damages, but Dnly compensation out of the 
purchase-money, or, at least, that a Court of Equity 
ought ni|t, except under very peculiar circumstances, 
upon a bill for specific performance, to direct an issue 
or a reference to % Master, to ascertain damages, as it 
is a matter purely at law, and has no resemblance to 
compensation, strictly so called.® And his opinion seems 
to have, been ad 9 pted on other recent occasions.® 


against the vendor, but against a person who falsely assumed authority to 
sell ; but this places the-^case still wider from the principle upon which 
this Court exercises its jurisdiction in cases of contract ; because, as 
against such agent, there is no case of contract, but a mere claim for com- 
pensation, for damages arisen from their being none which the purchaser 
can enforce. In Woodcock v. Bennet (1 Cowen, R. 711,) the Court held 
that where a party'!^ put it out of his power to perform his contract 
specifically, tha^J^iU||for a specific performance ought to be retained, and 
an equivalent in to be assessed, on reference to a Master, 

or by a jury upon an issue damnificatus^ as the circumstances 

may require. See, also, Andrews u. Brown, 3 Cush. 130. 

^ Gwilim V. Stone, 14 Yes. 129. 

9 Todd V, Gee, 17 Yes. 878, 979, 880. 

3 Clinan v. Cooke, 1 Sch. & J^efr. 86 NOwham v. May, 13 Price, B. 
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§ 798. There is, however, a distinction upon this 
subject, which is entitled to consideration, and may, 
perhaps, reconcile the apparent diversity of judgment 
in some of the authorities. It is, that Courts of Equity 
ought not to entertain bills for compensation or da- 
mages, except as incidental to other lelief,^ where the 
contract is of such a nature that an adequl|||^ remedy 
lies at latfr for such compensation or damages. But, 
where no such remedy lies at law, there a peculiar 
ground for the interference of Courts of Equity seems 
to exist, in order to prevent irreparable mischief, or to 
avoid a fraudulent jadvantage I'eing taken of the in- 
jured partj# Thus, where there has been a part per- 
formance of a parol contract for the purchase of lands, 
and the venuor has since sold the same to a hond fide 
purchaser, for a valuable consideration, without notice ; 
in such a case, inasmuch as a decree for a specific 
performance would be ineffectual, and the breach of^ 
the contract, being by parol, woula give no remedy 
at law for compensation or damages, there seems to 
be a just foundation for the exercise of Equity juris- 
diction.^ 


749; Kempshall v. Stone, 5 Johns. Cb. R. 194, 195; Blore v Sutton, 
3 Menv. R. 218 But see Woodcock v. Rennet, (1 Cowen, R. 711,) cited 
Ante, 4 796, note. 

1 This IS said to be as far as Courts of Equity ought to go in awarding 
damages. See Wiswall v. McGown, 2 Barb. 270. 

2 Denton e. Stewart, 1 Cox, R 258; 1 Fonbl. Eq» B. 1, ch. 1,^8, 
note (z) ; Phillips v. Thompson, 1 Johns. Gb. R. 1^9, ^50, 151 ; Fark- 
horst V, Van Cortlandt, 1 Johns. Ch R. 273^ 286 ;Dea6e v. Izard, 1 Vern. 
R. 159; Hatch v. Cobb, 4 John Ch. R. 559| 5^0; Kempshall v. Stone, 
5 Johns. Ch. R. 193, 195 ; Todd v. Gee, 17 Yes, 273. In a case cited 

from Lord Colchester’s MSS. ( v. White, 3 Swanst. R. 109, note,) 

and dodded In the beginning of the last century, a specific perforidtince 
wsfl Refused ; but an issue of Qmntum damnijicatus, was awarded. In 
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§ 799. In the present state of the authorities, involv- 
ing, as they <^p^inly do, some conflict of opinion, it is 
not possible loi^ifirm •more, than that the jurisdiction 
for compensation or damages, does not ordinarily attach 
in Equity, except as ancillary to a specific perform- 
ance, or to some other relief. If it does attach in an^ 
other csHfc it must he under very special circum- 
stances, wd upon peculiar equities, as, for instance, in 
casos of fraud, or in cases, where the party has disabled 
himself by matters ex post facto, from a specific perform- 


Phillips V. Thompson, (1 Johns. Ch. R 150,) Mr. Chancellor Kent re- 
tained the bill, and awarded an issue of Quantum damni/icalus, founding 
himself upfdi'^the peculiar circumstances of the case before him, which he 
thought brought it within the reach of Denton v, Stewart, (I Cox, R. 268,) 
and ci^pressly aflirming th^ jurisdiction. (S. P. Parkhurst o. Van Cort- 
landt, 1 Johns. Ch. R.e96,) In another case, however, (Hatch v. Cobb, 
4 Johns. Ch. R. 500,) the learned Chancellor seems to Jiave doubted on 
that point, and said, ‘*It is doubtful how far the Court has jurisdiction to 
assess damages merely in such a case, in which the plaintiff was aware, 
when he filed the bill, that the contract could not be specifically performed 
or decreed. It was properly a matter of legal cognizance.” And after 
citing the case in 1 Cox, R. 258, 12 Ves. S95, and 17 Yes. 273, he con- 
cluded by saying, ** And, though Equity in very special cases may possibly 
sustain a bill for a specific performance, it is clearly not the ordinary juris- 
diction of the Court.” In a later case he expressed a still more decided 
opinion against the jurisdiction (Kempshall v. Stone, 5 Johns. Ch. R. 194, 
105.) But in Woodcock v. Bennet, (1 Cowen, R. 711,) the jurisdiction 
was expressly affirmed ; Andrews o. Brown, 3 Cush. 130 ; Ante, ^ 796, 
note. The Supreme Court of the United States seem to have entertained 
no doubt, that, thetagh a specific performance might not be decreed, an 
issue of Quant utfhe,damnijicat us would be within the competence of the 
Court. (Pratt Cranch, 493, 494.) In Cud v. Rutter, (1 P. 

Will. 570, Mr. Cox’s not^ (3) ) a specific performance was denied ; and 
yet damages were d^eed by way of compensation. Sec, also, Forrest 
V. Elwes, 4 Ves. Adfi Lord Hardwicke, in City of London v, Nash, 
3 512, 517, refused a specific performance, but he awarded an issue 

of Quantum damnijtcatus. 
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ance,' or in cases, where there is no adequate remedy 
at law.® 

§ 799 a. The cases, however^ which we have been 
thus far considering, are cases, where the party sought 
relief in Equity as a plaintiff, and not where compen- 
sation was ordinarily sought by the deiendant, in resist- 
ance or modification of the plaintiff’s claim^ln these 
latter cases, the maxim' often prevails, that he who 
seeks Equity sb ill do Equity. Thus, for example, if 
a plaintiff in Equity seeks the aid of the Court to en- 
force his title against an innocent person, who has made 
improvements on land, supposing himself to be the 
absolute owner, that aid will be given to him only 
upon the terms, that he sha^l make due compensation 
to such innocent person, to the extent of the benefits, 
which will be received from those improvements. In 
such a case, if the plaintiff has fraudulently concealed 
his title, and has thereby misled the defendant, the title 
to this compensation is founded in the highest justice.^ 
But independently of any such fraud, if the plaintiff 
seeks from an innocent person, an account of the rents 
and profits of an estate, on which the latter has made 
improvements, without any notice of any defect of his 
title, a Court of Equity, in decreeing an account, will 
allow him to deduct or recoup therefrom, a due 
compensation for his improvements.* So, in cases of 


1 [This opinion of the learned author was expressly approved m the 
late case of Andrews v. Brown, 3 Cush. R 135.] 

» See Cud v. Rutter, 1 P. Will. 570, and Mr. Cox>|»ote (3) ; Greena- 
way V. Adams, 12 Ves. 395 ; Hedges v Everard> 1 Abr. 18, pi. 7 , 
Errington v. Aynesly, 2 Bro. Ch. R. 341 ; Deani|p; Izard, 1 Vern. 159 ; 
Gwillim V. Stone, 14 Ves. 129; Todd u. Gee, 17 273. 

3 Ante, $ 385, 388, 389. See, also, ^ 655 ; Post, ( 1237, 1238. 

4 Putnam 9. Ritchie, 6 Paige, R. 390, 405, 406 ; Green v. Biddle, 
8 Wheat. B. I. 
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partition between tenants in coi^inon, compensation 
is often alloij^d in Equity to one of the tenants 
in common, who has* made valuable improvements 
thereon.^ 

$ 799 It has been sometimes thought, as a matter 
of justice, that Courts ought to go farther, and, in favor 
of a bona^^de possessor of the land, whose title is de- 
fective, to decree compensation for the improvements 
made by him ilpon the land, in good faith, against the 
true owner, who asserts his title to it. The Civil Law 
seems to have adopted this broad doctrine, where the 
improvements were made by a bom fide possessor Avith- 
out notice of any adverse title. Certe Ulud constat ; si, m 
2Wsscssio7ie coiistituto wdificatore, soli Dominus jpctat domim 
smm esse, nec solvat pretimn materia) ct mcrccdes fahro- 
nan, posse eum per ezceptionem doU mali rcpelU; utique 
si bona; fidci possessor fuerit, qui cedificavit? .And this 
also appears to be the rule of countries deriving their 
jurisprudence frOm the Civil Law.® But Courts of 
Equity seem not to have gone to this extent ; but to 
have confined themselves simply to the administration 
of the Equity, in cases where their aid has been invoked 
by the true owner in support of his equitable claims. 
They have never enforced, in a direct suit by the 


1 Ante, ^ G55 ; Coulter’d case, 5 Co. R. 30 ; Green v. Biddle, 8 Wheat. 
R. 1, 79 to 82; Southall v. McKean, 1 Wash. Virg. Rep. 434. 

^ Just. Inst. Lib.^2, tit. 1, $ 30, 35 ; Dig. Lib. 6 tit. 1 I. 36, 48 ; Pothier, 
Pand. Lib. 6, tit. 4l«V44rf Post, ^ 1239 \ Bright o. Boyd, 1 Story, R. 478, 
494,495. 

3 Merlin, Repertoifl^;' Amelioration ; Id. Possession, ^ 5. — Cod. Civ. 
de Franco, art. 555, 1381, 1634, 1635; I Doraat, p. 3, tit. 1, ^ 5, art. 7; 
Id. Ik. 7, ^ 3, art. 5, 6 ; Post, ^ 1239, and the authorities cited in Putnam 
v. Ritchie, 6 Paige, R. 403, 404. 
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horn fide possessor, claim to meliorations of the 
property, from \vhich he has been evicted by the true 
owner.’ 


1 Putnam v. Ritchie, 6 Paige, R. 390, 403, 404, ^05. In this case, Mr. 
Chancellor Walworth, said, “ This principle of natural Equity is constantly 
acted upon in this Court, where the legal title is in one per^n, who has 
made the improvements in good faith, and where the equitable title is in 
another, who is obligee' to resort to this Court for relief. The Court', in 
such cases, acta upon the principle, that the party who comes here as a 
complainant, to ask Equity, must himself be willing to do what is equi- 
table. 1 have not, however, been able to find any case, either in this 
country or in England, wherein the Court of Chancery has assumed juris- 
diction to give relief to a complainant, who has made improvements upon 
land, the legal title to which was in the defendant, where there has been 
neither fraud nor acquiescence on the prrt of the latter, after he had know- 
ledge of his legal rights. 1 do not, therefore, feel myself authorized to 
introduce a new principle into the law of this Court, without the sanction 
of the legislature, which principle, in its application to future cases, might 
be productive of more injury than benefit. If it is desirable that such a 
principle should be introduced into the law of this State, for the purpose 
of giving the hond fide possessor a lien upon the legal title for the bene- 
ficial improvements he has made, it would probably be much better to 
give him a remedy by action at law, where both parties could have the 
benefit of a trial by jury, than to embarrass the title to real estate with 
the expense and delay of a protracted chancery in all such cases.” Post, 
^ 1237, 1238. On the other hand, Mr. Justice Story, in delivering the 
opinion of the Court, in Bright v. Boyd, (1 Story, R. 478, 494,) said, 
“The other question, as to the right of the purchaser hond Jidcy and for a 
valuable consideration, to compensation for permanent improvements 
made upon the estate, which have greatly enhanced its value, under a 
title which turns out defective, he having no notice of the defect, is one 
upon which, looking to the authorities, I should be inclined to pause. 
Upon the general principles of Courts of Equity, acting ex sequo et bono, 
I own that there dues not seem to me any just ground to doubt, that com- 
pensation, under such circumstances, ought to be allow^ed to the full 
amount of the enhanced value, upon the maxim of the Common Law, 
Nemo debet locupletari ex alterius incommode ; or» aU it is still more ex- 
actly expressed in the Digest, Jure nature equum est, nemincm cum alie- 
rius detrimento et injuria fieri locupletiorem. DigJllb. 60, tit. 17, 1. S06. 
1 am aware, that the doctrine has not as yet been cai^d to such an extent 
in oar Courts of Equity. In cases where the true owner of an estate, 
after a recovery thereof at law> from a "bond fide possessor for a valuable 
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consideration without notice, seeks an accent in Equity, as plaintiff, 
against such pos^juor, for the rents and pro^g, it is the constant habits 
of Courts of Eqniftyjo allow guch possessdir (as defendant) to deduct 
therefrom, the full mount o^ all the meliorations and improvements which 
he has beneficially made upon the estate and thus to recoup them from 
the rents and profits. Ante, § 709 a., 799 b , ; Post, § 1237, 1238, 1239 ; 
Green v. Biddle, 8 Wheaton, B. 77, 78, 79, 80, 81. So, if the true owner 
of an estate holds only an equitable title thereto, and seeks the aid of a 
Court of Eqjtity to enforce that title, the Court will administer that aid 
only upon the terms of making compensation to such bond fide possessor 
for the amount of his meliorations and improvements of the estate, bene- 
ficial to t^he true owner. Ante, ^ 799 b., and note ; Post, ^ 1237, 1238. 
In each of these cases the Court acts upon an old and established maxim 
in its juiisprudence, that he >|)io seeks Equity, must do Equity. Post, 
^ 1237, 1238. But it has been supposed, that Courts of Equity do 
not, and ought not, to go farther, and to grant active relief in favor of 
ibch a bond fide possessor, making permanent meliorations and improve- 
ments, by sustaining a bill brought by him therefor, against the true 
owmer, after he has recovered the premises at law. 1 find that Mr. 
Chancellor Walworth, in Putnam w. Ritchie, (6 Paige, R. 390, 403, 404, 
405,) entertained this opinion, admitting at the same time, that he could 
find 110 case. In England or America, where the point had been expressed 
or decided either way. Now, if there be no authority against the doctrine, 
1 confess, that I should be most reluctant to be the first judge to lead 
to such a decision. It appears to me, speaking with all deference to 
other opinions, that the denial of all compensation to such bond fide pur- 
chaser, in such a case, where he has manifestly added to the permanent 
value of an estate by his meliorations and improvements, without the 
slightest suspicion of any infirmity in his own title, is contrary to the first 
principles of Equity. Take the case of a vacant lot in a city, where a 
bond fide purchaser builds a house thereon, enhancing the value of the 
estate to ten times the original value of the land, under a title apparently 
perfect and complete ; is it reasonable or just, that, in such a case, the 
true owner should recover and possess the whole, without any compen- 
sation whatever to the bimd fide purchaser ? To me it seems manifestly 
unjust and inequitable, thus to appropriate to one man the property and 
money of another, viho is in no default ? The argument, I am aware, is, 
that the moment the house is built, it belongs to the owner of the 
land by mere operation of law, and thdt he may certainly possess and 
enjoy his own. Bulj^this is merely staling the technical rule of* law, by 
which the true own6r iiS^^ks to hold, what, in a just sense, he never 
had tho slightest that is the house. It is not answering the 

objection, but merely l^dryly stating, that the law so holds. But, then, 
admitting this to bo so, ^oes it not furnish a strong ground why Equity 
should interpose, and grant relief? I have ventured to suggest, that the 
claim of the bond fide purchaser, under such circumstances, is founded 
EQ. JUR.-WyOL. II. 13 
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in Eqaity. * I think it foun^M in the highest Equity ; and in this view of 
the matter) I am supported by the positive dictates of’ the Roman Law* 
The passage already cite^hows it to be founded in the clearest natural 
Equity. Jure naturae sequum est. And the Roman Law treats the claim 
of the true owner, without making any compensation under such cir- 
cumstances, as a case of fraud or ill faith. Certe (say the Institutes) illud 
constat ; si, in possessione constituto mdificatore, soli Dominus petat 
domum suam esse, nec solvat pretium materim et mercedes fabrorum; 
posse eum per exceptioncm doli mail repelli ; utique si bonae iidei posses- 
sor, qui aedificavit. Nam scienti, aliennm solum esse, potest objici culpa, 
quod aedificaverit ten Qih in eo solo, quod intelligebat alienum esse. Just. 
Inst. lib. 2, tit. 1, ^ 30, 82 ; Ante, § 799 b, ; Vin. Com. ad Inst. lib. 2, 
tit. 1, f 30, n. 3, 4, p. 194, 195. It is a grave mistake, sometimes made, 
that the Roman Law merely confined it^ Equity or remedial justice, on 
this subject, to a mere reduction from the amount of the rents and profits 
of the land. See Green v. Biddle, 8 W heat. R. 79, 80. The general 
doctrine is fully expounded and supported in the Digest, where it is appliet^ 
not to all expenditures upon the estate, but to such expenditures only as 
have enhanced the value of the estate, (quatenus pretiosior res facta 
est,) (Dig. lib. 20, tit. 1, 1. 29, ^ 2 ; Dig. lib. 6 tit. 1, 1. 65 ; Id. 1. 38 ; 
Pothier, Pand. lib. 6, tit. 1. n. 43, 44, 45, 46, 48,) and beyond what he 
has been reimbursed by the rents and profits. Dig. lib. 6, tit. 1, 1. 
48. The like principle ha^t been adopted into the law of the modern 
nations, which have derived their jurisprudence from the Roman Law ; and 
it is especially recognized in France, and enforced by Pothier, with his 
accustomed strong sense of Equity, and general justice, and urgent 
reasoning. Pothier de la Propriety, n. 343 to 353 ; Code Civil of France, 
art. 552 to 555. Indeed, some jurists, and among them Cujacius, insist, 
contrary to the Roman Law, that even a ?nffUi fule possessor ought to 
have an allowance of all expenses which have enhanced the value of the 
estate, so far as the increased value exists. Pothier de la Propridl6, 
n. 350 ; Vinn. ad Inst. lib. 2, tit. 1, 1. 30, n. 4, p, 195. The law of 
Scotland has allowed the like recompense to bona Jiih possessors, raak-' 
ing valuable and permanent improvements ; and some of the jurists of 
that country have the benefit to mala fide possessors to a limited extent. 
Bell, Comm, on Law of Scotland, p. 139, § 538 ; Ersk. Inst. b. 3, lit. 
1,,^ 11 ; 1 Stair, Inst. b. 1, lit. 8, § G. The law of Spain affords the 
like protection and recompense to bond fide possessois, as founded in 
natural justice and Equity. 1 Mor. & Carl. Partid. b. 3, lit. 28, 1. 41, p. 
367, 36^ ; Asa & Manuel, Inst, of Laws of Spain, 10^. Grolius, Puffen- 
dorf, and Rutherforth, all affirm the same doeirine! as founded in the 
truest principles ex aquo ct hono, Grotius, b. 10, ^ 1, 2, 3 ; Puffend. 
Law of Nat. & Nat. b. 4, ch. 7, §61 ; Rulherf.lB|. b. 1, ch. 9, § 4, p. 7. 
There is still another broad principle of the Roman Law, which is appli- 
cable to the present case. It is that where a bond fide possessor or pur- 
chaser of real estate pays money to discharge any existing incumbrance 
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or charge upon the estate, having no notice o^any infirmity in his title, he 
is entitled to be repaid the amount of such mment by^ the true owner, 
seeking to recovet the estate^ from him* 1* h ; Pothier, 

Pand. lib. 6, tit. 1, Pti^hfiiir de la Propn^d, m 343.” See, also^ S. 
C. 2 Story, ft. 605, whm .the^oirine was again affirmed, and acted upon 
by the Court. 
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CHAPTER XX. 

IHTERPLSADEB. 

§ 800. With these remarks on the jurisdiction' of 
Courts of Equity, as to specific performance, and com- 
pensation and damages, we may dismiss the subject, 
and proceed to another head »f concurrent Equitable 
Jurisdiction, arising principally from the peculiar reme- 
dies administered therein, and that is Interfleadeb. A 
learned autho" has treated this, and one other branch 
of Equity Jurisprudence, (that of interference in cases 
of irreparable mischibf and injury,) as not strictly be- 
longing either to the concurrent, or the exclusive, or 
the auxiliary jurisdiction of Courts of Equity. Per- 
haps, in strictness, this may be correct, but it more 
nearly falls within the former, than within either of the 
others.^ 

§ 801. The remedy by interpleader was not unknown 
to the Common Law ; but it had a very narrow range 
of purpose and application. The interpleader at law, 
was where there was a joint bailment by both claim- 
ants.^ It was a common practice, in the early times of 
tbd English law, for parties, by joint agreement, to de- 
posit title-deeds, and other deeds and things, in the 
bonds of third persons, to await the performance of 
covenants, or the doing of some other act, upon which 


S Cooper, Eq. n. IntTod. p. 35. 

* Ciinrehay r. Thornton, S Mylne'dc Craig, R. I, 21. 
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they were to he re-delivered to one^ or the other of the 
parties. It often happened, under |ach circumstances, 
that questions svbseqpently arose, Aether the act had 
been properly performed, or the terms strictly complied 
with ; and if, when either party supposed the crisis, on 
which the deed or4^ing was demandable, to have arri- 
ved, any dispute existed, as to the rights or as to the 
fact, an action of detinue (the appropriate action for 
such a case) became inevitable.* Now, by the Common 
Law, in such a case, the depositary might, if such an 
action was brought against him, plead for his protection, 
the fact of such delivery or bailment upon certain con- 
ditions, and his willingness to deliver the property to 
the party entitled to it, and his ignorance whether the 
condition were performed or not ; and thereupon he 
might pray, that a process of garnishment (that is a 
process of monition or notice,) might issue to compel 
the other depositor to appear and become a defendant 
in his stead, l^is was properly called the process of 
garnishment.* 

§ ?02. The process of interpleader was very nearly 
allied to that of garnishment ; and it arose, when both 
of the parties, who concurred in a joint bailment, 
brought several actions of detinue against the deposi- 
tary, und^r like circumstances, for a re-delivery of the 
thing deposited. The depositary might then plead 
the facts of the case, and pray that the plaintiiTs in 
the several actions might interplead with each other. 
This was properly the process of interpleader.* The 


^ 3 Eeeves Hist. English Law, ch. 23, p. 488 to 455. 
a Id. p. 448 to 460. 

a Id. p. 250 to 254 ; Mitford, Eq. PI. by Jeremy^ p. 141, 142 ; Craw- 
shay V. Thornton, 2 Mylne Si Craig,* 1. 

> 13* 
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proceeding seems highly reasonable in itself, to pre- 
vent the depositary, from being harassed by suits in 
which he had no inteirest. 

§ 803. The same process was also applied to cases 
where the thing in controversy came to the possession 
of the depositary by finding, and he was sued in 
detinue by different persons, each claiming to be the 
owner in severalty.^ And it seems also to have been 
applied to cases of a bailment by A, to the depositary 
to rebail to B ; where both A and B sued the de- 
positary in detinue.* But, if there was no privity 
l^etween the parties, but each plaintiff counted upon a 
several independent bailment against the depositary ; 
there, \t was said, the plaintiffs were not compellable 
to interplead; for it was the depositary’s own folly, 
and he must abide by it* 

§ 804. The remedy, however, such as it was, was 
principally confined to actions of detinue, although it 
was applied to a few other cases, such as writs of 
Quare impedit, and writs of right of Wgjrd. But it was 
not allowed in any personal action, except de^nue ; 
and then only, as we have seen, when it was founded 
either in privity of contract, or upon a finding. 

§ 805. From this description of the process of in- 
terpleader at the Common Law, it is obvious that it 
could afford a very imperfect remedy in a great variety 
of cases. Indeed as the action of detinue has, in 
modern times, fallen much into disuse, and the action 


1 8 Reeves, Hist, of the English Law, ch. ^3, p. 448 to 455 ; Mitf. Eq. 
PI. by Jotemy, p. 141, 148. 

8 3 Roevqs, Hist, of the English Law, ch. 83, p. 448, 458. 

3 3 Beevee, Hist, o/ the English Law, ch. S3, p. 453, 454. See Rich 
V. Aldnd, fliUbd. 9J6 ; Stoiy on Bailments, $ 111, 118. 
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of trover bae' been substituted in its stead, (in wbicii 
interpleader did not lie at tbe ^mmon Law,) little 
or no practical advantage could b||'derived frcnn it in 
modern times.* Tbe only remedy, therefore, now re- 
sorted to, (as we are informed from very bigb autbor- 
- ity,) for tbe relic^f of a person sued, or in danger of 
being sued, by several claimants of tbe same property, 
is that of filing a bill to compel them, by tbe authority 
of a Court of Equity, te interplead, either at Law or in 
Equity.® 

§ 806. It is observable, that the jurisdiction of Courts 
of Equity, to compel an interpleader, follows, to some 
extent, the analogies of tbe law.® It is properly ap- 


1 Cooper, ,Eq. PI. 47,* 48, 49 ; Mhf. Eq. PI. by Jeremy, p. 48, and note, 
II.; Id. 141,' 142. 

3 The reader is referred to the able report of the Common Law Com- 
missioners, made to Parliament, and printed by the order of the House 
of Commons, in March, 1830, (p. 24,) for further information on this sub- 
ject. Mr. Reeves has, in his History of tho English Law (Vol. 111. p. 
448 to 455,) brought together some of the cases of difficulty m the pro- 
ceedings of interpleader at the Common Law. They abundantly show 
the inadequacy of the remedy. Mr. Eden’s valuable Treatise on Injunc- 
tions contains a head of Interpleader, which 1 have consulted with great 
advantage, and have freely used. Eden on Injunct, p. 335 to 347. 

3 See Metcalf v. Hervey, 1 Ves. 249 ; Mitford, Eq. FI. by Jeremy, 141, 
142 ; Cooper, Eq. PI. Introd. 35, 36. Lord Redesdale, in his Treatise 
on Equity Pleadings, (edition by Jeremy, p. 141, 142,) gives the following 
description of Equity Jurisdiction on this subject. It has been men- 
tioned,” says he, that where two or more persons claim the same thing 
by different titles, and another person as in danger of injury from igno- 
rance of the real title to the subject in dispute, Courts of Equity will 
assume a jurisdiction to protect him ; and that the bill exhibited for this 
purpose is termed a bill of interpleader, the object of it being to compel 
the claimants to interplead, so that the Court may adjudge to whom the 
property belongs, and the plaintiff may be indemnified. The principles 
upon which the Couiifii^of Equity proceed in these cases, are similar to 
those, by which the Courts of Law are guided in tfie case of bailment ; 
the Courts of Law compelling interpleader between persons claiming 
property, for the indemnity of a third person, in whose hands the pro- 
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plied to cases where two or more persons severally 
claim the same thing under different titles, or in sepa- 
rate interests, from another person, who, not claiming 
any title or interest therein himself, and not knowing 
to which of the claimants ho ought of right to render 
the debt or duty claimed, or to deliver the property in 
his custody, is either molested by an action or actions 
brought against him, of fears that he may suffer injury 
from the confl'^ting claims of the parties.^ He there- 
fore applies to a Court of Equity to protect him, not 
only from being compelled to pay or deliver the thing 
claimed to both the claimants, but also from the vexa- 
tion attending upon the suite, which are, or possibly 
may be, instituted against him.® 


petty is, in certain cases only ; as where the property has been bailed to 
the third person by both claimants, or by those under whom both mhke 
title ; or where the property came to the hands of the third person by 
accident ; and the Courts of Equity extending the remedy to all cases, to 
which, in conscience, it ought to extend, whether any suit has been com- 
menced by any claimant, or only a claim made.” In Pearson r. Cardon, 
2 Russ & Mylne, 613, Lord Brougham said : “ In looking at the rules of 
Interpleader at Law, you discover the principles that govern lliis Court ; 
because I hold it to be strictly a concurrent jurisdiction, and that you can 
have no interpleader here, if, upon principle, you could not have it at 
law. ' It is not very clear, what is the precise extent to which this gene- 
ral remark was intended to reach. With reference to the case before 
his Lordship, it was perfectly accurate. But there certainly are cases in 
which an interpleader will not lie at law, but in which, nevertheless, it 
will lie in Equity, Indeed, if there be in the case a clear right of inter- 
pleader at law, that would seem to put an end to the jurisdiction in Equity, 
which comes in aid of the party, only, when there is no remedy at law, or 
the remedy is inadequate.” 

1 See Bell v. Hunt, 3 Barb. Ch. R. 391. 

a Mitf. Eq. PI. by Jeremy, 48, 49 ; 1 Eq. Abr. 80, 1 pi. 1 in marg. ; At- 
kinsoa v. Manks, 1 Co wen, R. 691, 703; Eden on Injunctions, ch. 16, 
p/335 to 343; Moore v. Usher, 7 Sim. 383 ; Badeau v. Rogers, 2 Paige, 
R. 209; Mohawk and Hudson Railroad Co. v. Clute, 4 Paige, R. 384, 
392; Richards v. Salter, 6 Johns. Ch. R. 445. In Glyn v. Duesbury, 
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§ 807. The true origin of the jurisdiction is, that 
there either is no remedy at all at, law, or the legal 


(11 Simons; R. 147,) the Vice* Chancellor, Sir L. Shadivell, said: 
the case of Crawshay v. Thornton, the Lord Chancellor, speaking of the 
law of interpleader, uses this language : ' In Equity, it is defined to be, 
where two or more persona claim the same debt or duty.’ It is obviuus. 
that there may be a case of interpleader, where no debt or duty is claim- 
ed. Lord Redesdale, in his treatise on pleading, twice asserts the propo- 
sition, that, where two or more persons claim the same thing by different 
or separate interests, and another person, not knowing to which of the 
claimants he ought, of right, to render a debt or duty er to deliver pro- 
perty in his custody, fears he may be hurt by some of them, he may 
exhibit a bill of interpleader against them; p. 48, (4th edition.) And 
again, at p. 141, he says, that where two or more persons claim the same 
thing by different titles, and another person is in danger of injury from 
ignorance of the real title to the subject in dispute, Courts of Equity will 
assume a jurisdiction to protect him. A case of interpleader then arises, 
where the same subject, whether debt, duty, or thing, is claimed. Now, 
when the subject in dispute has a bodily existence, no difficulty can arise 
on the ground of identity ; for no dispute can arise as to identity of matter. 
Rut, wheic the subject in dispute is a chose in action, which has no bodily 
existence, it becomes necessary to determine what constitutes identity. 
^yhcrc the claims made by the defendants are of different amounts, they 
never can be identical ; but, where they are the same in amount, that cir- 
cumstance goes far to determine their identity. The amount, however, 
may not be sufficient, of itself, to determine the identity ; for the amount 
may be the same, and the debt may bo different.” See also Sieveking r. 
Rehrens, 2 My Inc & Craig, 581. Lord Chief Baron Gilbert, in his 
Forum Komanum, (p. 47,) has supposed that a bill of interpleader bears 
a close resemblance to the process of intervention in the civil law. ]Mr. 
Eden, irT his Treatise on Injunctions, (p. 336, note o,) has 'abundantly 
shown, that the processes are very different. The intervener, or tertius 
interveniens in the civil law, files his process upon his own independent 
title, asserting a right to the thing in controversy against both of the 
parties, who are already contesting it, and insists upon his right to inter- 
vene or join in the discussion. On the contrary, a parly who seeks an 
interpleader in law or equity, disclaims all title in himself ; and requires 
other persons to engage in the controversy, and to exonerate him. The 
bill of interpleader in equity was doubtless borrowed frbm the process of 
interpleader at the col^mon law. It might have been a far more useful 
jurisdiction, if it had gone to the full length of the intervention of the civil 
law. Sec Merlin, Repertoire, Intervention. See also Gaill. Pract. Ob- 
serv. Lib. 1, Obs. 69, cited also by Mr. Eden. 
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remedy is inadequate in the given case. If an inter- 
pleader at law will lie in the case, and it would he 
effectual for the protection of the party, then the juris- 
diction in Equity fails.* So, if the party himself, seek- 
ing the aid of the Court by bill of interpleader, claims 
an interest in the subject-matter, as well as the other 
parties, there is no foundation for the exorcise of the 
jurisdiction ; ® for, in such a case, he has other appro- 
priate remedies.® [So, if the plaintiff has lent liimself 
in any way to further the claims of either party to the 
fund in controversy, or to aid one in obtaining posses- 
sion thereof, to the exclusion of the other, he can obtain 
no relief by this bill.*] And, besides, a bill of inter- 
pleader always supposes, that the plaintiff is the mere 
holder of e stake, which is equally contested by the 
other parties, and as to which the plaintiff stands wholly 
indifferent between them ; so that when their lespec- 
tive rights are settled, nothing farther remains in con- 
troversy. But that can never be truly said to be the 
case, when the plaintiff asserts a personal light or claim, 
which remains to be settled between him and the other 
parties; or the plaintiff seeks relief in the premises 
against either of them.® The true ground, upon which 


1 Ibid, and note (A) to Mitf J]q, PI. by Jeremy, p. 49 

s [That the complainant would be benefited indirectly by the success of 
the parties to the bill of interpleader, is not an objection to the bill. Oppcn< 
heim V, Wolf, 3 Sand. Ch. R. 571.] 

3 Langstone v. Boylston, 2 Ves. jr. 103, 109; Angell v Hadden, 15 

Yes. 214, Mitchell v. Haync, 2 Sim. & Stu. 63; Bedell v lIolTman, 2 
Paige, Ch. R. 200, Aldrich v. Thompson, 2 Bro. Ch. R. 149 ; Slingsby 
V, Boulton, 1 Ves. & Beam. 334; Atkinson v, Manks, 1 Cowen, 11. 091, 
703. * 

4 Marvin v, Ellwood, 11 Paige, 365. 

5 Mitchell V. llayne, 2 Simons & Stu. 63 ; Moore v. Usher, 7 Sim. R. 
383; Bedell v. Hoffman, 2 Paige, R* 199, 200, Bardeau v. Rogers, 2 
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the plaintiff comes into equity, is, that, claiming no 
right in the subject-matter himself/; he is, or may be, 
vexed by having tw© .fe|al or other processes, in the 
names of different perse£^, going on against him at the 
same time. He corned therefore, into Court upon the 
most obvious equity, to insist, that those persons, claim- 
ing that to which he makes no claim, should settle that 
contest among themselves, and not with him, or at his 
expense and hazard.^ If their respective titles are 
doubtful, there is so much the more reason why he 
should not be harrassed by suits to ascertain and fix 
them ; and, unless, under such circumstances. Courts of 
Equity afford him protection, he will, id' almost every 
event, be a sufferer, however innocent and honorable 
his own conduct may have been. 

§ 808. In regard to bills of interpleader, it is not 
necessary, to entitle the party to come into equity, that 
the titles of the claimants should be both purely legal. 
It is sufficient to found the jurisdiction, that one title 
is legal and the other is equitable.® Indeed, where one 


Paige, R. 209; Story on Equity Plead. $ 291,292. Hence it is said, 
that if, upon a sale by an auctioneer, a deposit is made by the purchaser, 
and the auctioneer is afterwards sued for the deposit by the purchaser, and 
he claims a right to deduct from the deposit his commission and the auc- 
tion duty, a bill of interpleader will not lie by the auctioneer ^igainst the 
vendor and the purchaser, to ascertain their title to the deposit; because 
the auctioneer makes a personal claim to a part of the fund, and is, there- 
fore, not indidcrent between the parties ; Mitchell v. Haync, 2 Sim. & 
Stu. G3. But see Fairl^rother v. Prattent, Daniel^ 64,70 ; Fairbrother 
v, Ncrot, Id. p. 68, note ; Post, ^ 814, and note, as to the case of an auc- 
tioneer. 

* Langston v. Boylston, 2 Ves. jr. 109 ; Atkinson v. Manks, 1 Co wen, 
703. 

Paris V, Gilham, Cooper, Eq. R. 56 ; Martinius v. Helmutb, Cooper, 
R. 215; S. C. Daniel, R. 68, note ; 2 Ves. & Beam. 412, (2d edit.) note ; 
Morgan w. Marsack, 2 Meriv. R. 107 ; Jeremy on Eq. Jurisd. B. 3, ch. 2. 

^ 1 p. 348 ; Richards t\ Salter, 6 Johns. Ch. R. 415 ; Smith r. Hammond, 

6 Sim. R. 10 ; Crawford v, Fisher, 10 Sim. R. 479. 



156 EQUITY JURISPBUDENCE. ^ [CH. XX. 

* 

of the claims is purely equitable, it seems indispensable 
to come into equity ; for, in suph a case, there can be 
no interpleader awarded at * Thus, for instance, if 
a debt or other claim has been assigned, and a contro- 
versy arises between the assizor and the assignee 
respecting the title, a bill of interpleader may be 
brought by the debtor, to have the point settled, to 
whom he shall 'Where the title of all the .claim- 

ants is purely equitable, there is a still brdader ground 
to entertain bills in the nature of a bill of interpleader j 
for Courts of Equity, in virtue of their general jurisdic- 
tion, may grant relief in such- cases. Nor is it necessary 
(as may be gathered from what has been already said) 
that a su't shall have been actuall}'’ commenced by 
either or boLli of the conflicting claimants, against the 
party, either at law or in equity. It is sufficient that 
a claim is made against him, and that he is in danger of 
being molested by conflicting rights.® 

§ 809. But, in every case of a bill of interpleader, 
t|fe Court, in order to prevent its being made the in- 
strument of delay or of collusion with one of the par- 
ties, requires, that an affidavit of the plaintiff should be 
made, that there is no collusion between him, and any 
of the other parties ; * and, also, if it is a case of money 


^ Duke of Bolton v, Williams, 4 Bro. Ch. 309 ; S. C. 2 Ves. jr. 151, 
152. 

.2 See Wright v. Ward, 4 Russ. 215 ; Lowndes v. Cornford, 18 Ves. 
^99. See Atkinson v, Maiiks, 1 Cowen, R. 691. 

3 Langston v. Boylstoh, 2 Ves. jr. 107 ; 1 Eq. Abr. 80, 1, in marg. ; 
Morgan v. Marsack, 2 Meriv. R. 107 ; Alnete v. Bettam, Cary, R. 65, 66 ; 
Angell V, Haddin, 15 Ves. 244; S. C. 16 Ves. 202 ; Fairbrolher v. Prat- 
tent, 6 Price, R. 303; S. C. Daniel, R. 64, 70; Fairbrolher v, Nerot, 
cited Daniel, R. 70, note ; Richards v. Sailer, 6 Johns. Ch. R. 445, 447 ; 
Atkinson v. Manks, 1 Cowen, R. 691. 

4 See, Williams v. Halbert, 7 B. Monroe, 184. 
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due by him, that he should bring the money into Court; 
or, at IcRst, should offer to do so by the bill.^ 

§ 810 . A few cases; to illustrate these doctrines, may 
not be without use, to the more full understanding of 
their purport and effect. Thus, where A received mo- 
ney of B, upon the terms, that if so much should 
appear, upon an adjustment of accounts, to be due to 
Cj the same should bo paid to the latter, and what was 
not due should be repaid to B, and A gave a bond 
accordingly; there, B having died before any adjust- 
ment of accounts, and the creditors of B and C having 
severally sued A for the money, the Court, on his 
bringing the money into Court, decreed an account 
between the parties, .and that the bond should be 
c.ancellcd, and a perpetual injunction awarded to the 
proceedings at law.^ In this case, the Court, as we per- 
ceive, went beyond the mere decree of an interpleader, 
and sustained the bill for an account, as well as for 
other relief, without sending the parties to law. 

§ 811 . So, where there w'ore several sets of annui- 
tants, who had distrained for rents upon a tenant’s 
farm, and ho brought the rents into Court, and pr.ayed 
that the annuitants might interplead, it was decreed 
accordingly, and referred to a master to settle their 
priorities.® So, where there was an entire rent charge, 


* 1 Matid. Cli. I’r. 142, 143; IMitford, Equity 1*1, by Jeremy, 49; Id. 
143; Metcalf v. llervcy, 1 Ves. 248; Dungey o. Angove, 3 Bro. (!Ih. 11. 
30; Langston v, Boylston, 2 Ves. jr. 109, 110; Errington r. Altorney- 
Oencral, Bunbury, 11. 303; Stevenson v, Anderson, 2 Ves. & B. 410; 
Warrington v. Wheatstone, Jac. R. 202; Atkinson v. Manks, 1 Covven, 
R. 703, 701 ; Williams v. Walker, 2 Rich. Eq. R. 291 ; Shaw t\ Coster, 
8 Paige, R. 339. 

2 Ilackett V. Webb, Rep. Temp. Finch, 257, 258 ; Com. Dig. Chan- 
cery, 3 T. 

3 Aldrich v, Thompson, 2 Bro. Ch. R. 149, 150. 

EQ. JllR. — VOL. II. 14 
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which had been split into •several parts by, the owner, 
and there were different persons claiming the different 
parts ; it was held, that the tenant might bring a bill of 
interpleader, to compel the parties to ascertain their 
shares respectively.' So, where the owner of an estate, 
upon which a rent charge had been secured, filed a bill 
to compel the grantee, and the executors of a person, 
to whom it had been assigned, to interplead, a question 
having arisen, which of them was entitled to receive, 
the Court sustained the jurisdiction.® So, where a 
tenant was liable to pay rent, but there were several 
persons claiming title to it in privity of contract or 
tenure, he v'as held entitled to file a bill of interpleader 
to compel them to ascertain, to wdioin if was properly 
payable.® 

81 2. And hero it may be proper to state, that in 
the cases of tenants, seeking such relief, it must appear, 
that the persons, claiming the same rent, claim in 
privity of contract or tenure, as in the case of a mort- 
gagor and mortgagee, or of trustee and ccshii que liml ; 
or, where the estate is settled to the separate use of a 
married Avoman, of which the tenant has notice, and the 
husband has been in receipt of the rent.'' In ca.ses of 
this sort, the tenant does not dispute the title of his 


^ Angell V. Hadden, 15 Yes. 244 ; S. C. IG Yes. 203 ; 2 Meriv. Iv. 101. 
See, also, Paris v. Gilliam, Coop. Eq. R. 35. 

2 Duke of Bolton Williams, 4 15ro. Ch. R. 2U7, 430 ; S. (". 2 ^■es. 
jr.l38. 

3 Dungey v. Angove, 2 Ves. jr. 310, 312; Metcalf v. Harvey, ] Vos. 
248 ; Hodges r. Smith, 1 Cox, R. 357 ; Cowlan i;. Williams, 1) Vc.s. 107; 
Clarke v. Byne, 13 Yes. 383. See Stephens v, Callanan, 12 Piicc, R. 
158 ; Jew v. Wood, 1 Craig & Phillips, R. 184. 

4 Ibid.; Johnson v. Atkinson, 3 Anstr. 798 ; Coop. Eq. PI. Introd. 35, 
36. Crawshay v, Thompson, 7 Sim. 11. 391 ; S. C. 2 Mylne & Craig, 
E. 1. 
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landlord ; but he affirms th^t title, and the tenure and 
contract, by which the rent is payable j and puts him- 
self upon the mere uncertainty of the person to whom 
he is to pay the rent. But, if a claim to the rent should 
be set up by a mere stranger, under a title paramount, 
and not in privity of contract or tenure, (as, if the 
stranger should bring ejectment against the tenant,)’ 
there, the tenant cannot compel his landlord to inter- 
plead ■with such a stranger; for it is not a demand jf 
the same nature, or in the same right. The stranger 
cannot demand the rent, as such, but he has, if success- 
ful in the cjectraont, only a right to damages for use 
and occupation ; whereas, the landlord claims the rent, 
as such, in privity of contract, tenure, and title. The 
debt or duty is not the same; and interpleader lies 
only, when it is so, or in privity.® 


1 Lord llardwickc, in Metcalf v, Harvey, (1 Ves. 219,) said, that a bill 
of interpleader cannot lie as to the possession of an estate ; but it must 
lio as to iho payments of some demand of money. This might be true in 
the case tlicn under consideration. Hut a bill of interpleader will, also, 
lio as well as to chattels as to money. 

2 Ibid.; Woolaston v. Wright, 3 Anslr. R. 80b; Smith r. Target, 2 
Anbt. R. 530; (hiop. Eq, PI. ch. 1, p. 18, 49. Lord Rosslyn, in Dungey 
r. Anfrove, 2 Ves. jr. 310, lias expounded this doctrine very satisfactorily. 
“ The reason,” says he, “is manifest; for, upon the definition of it, a bill 
of interpleader is, where two persons claim of a third the same debt, or the 
same duly. With regard to iho relation of landlord and tenant, the right 
must be the object of an ejectment. The law has taken such anxious care 
to settle their rights, arising out of that relation, that the tenant attacked 
throws himself upon his landlord. He has nothing to do with any claim 
adverse to his landlord. He puts the landlord in his place. If the land- 
lord docs not defend for him, he recovers upon his lease a recompense 
against the landlord. In the case of another person, claiming against the 
title of his landlord, it is clear, unless he derives under the title of the 
landlord, he c.annot claim the same debt. The rent due upon the demise, 
is a dilTerent demand from that which some other person may iiavc upon 
the occupation of tho promises.” See, also, Cravvsliay v. Tliornton, 2 
Mylnc & Craig, 1, 20, 21, 22 ; Stuart i\ Welch, 4 Mylno & Craig, 316, 
317. 
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§ 813. These last cases ^ay serve as proofs of the 
truth of the remark already m^de, that Equity, in bills 
of interpleader, follows to some extent the analogies 
of the law ; for wo have seen that privity of contract 
is generally necessary to found a jurisdiction at law 
in cases of bailment upon a writ of interpleader. But 
in many other respects, the bill of interpleader in 
Equity differs from that at law. In all the cases above 
niontioned, no interpleader would lie at law ; for they 
involve no mutual or joint bailment, and no claim, 
founded upon a finding by the plaintiff.* 

§ 813 a. So, where a persou is taxed in two differ- 
ent towns for the same property, when he is only 
liable to be taxed in one, and it is doubtful to which 
town the right to tax belongs, he may file a bill of 
interpleader to compel the tax-collectors, or towns, to 
settle the right between themselves, if there is no 
dispute about the amount of the tax which he is to 
pay.® But if the amount is in dispute, and he seeks 
relief in respect thereto, there the appropriate remedy 
is, (as we shall presently sec) a bill in the nature of a 
bill of interpleader.^ 

§ 813 h. So, where a loss had occurred under a policy 
of insurance, underwritten for a person who afterwards 
became insolvent, and assigned the policy, and there 
were various creditors, some of whom claimed on the 
ground of special liens, and others under the assign- 
ment, against the underwriters on the policy ; it was 


1 Coop. Eq. PI. ch. 1, p. 47, 48. 

2 Thomson v. Elibels, Hopkins, R. 272 ; Mohawk and Hudson Rail- 
road Company v. Glute, 4 Paige, R.381, 391. 

3 Ibid. ; Post, ?824. 
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held, that the latter mighl^cll be entitled to maintain 
a bill of interpleader, to compel the various creditors 
to ascertain and adjust their rights to the fund,* So, 
where there was a fund in the hands of an agent of a 
party, who had become insolvent, and there were various 
attaching creditors, as well as the assignees of the in- 
solvent, claiming title to the same fund, it was held, 
that a bill of interpleader would lie to ascertain and 
adjust their conflicting cLaims.^ 

§ 813 c. So, where an insurance was procured to be 
made by a broker upon a ship, at the request of a part- 
owner, who was also the ship’s husband, and a loss 
occurred under the insurance, the amount of which was 
received by the broker ; and .the ship’s husband after- 
wards required payment of all the loss to be paid to 
him by the broker, and the other part-owners resisted 
his right to receive such payment ; it was held to be a 
clear case for a bill of interpleader, to be brought by 
the broker against all the part-owners.® 

§ 81 1. What the true limit of the jurisdiction upon 
bills of interpleader is, in cases where different persons 
claim the same specific chattel or thing from a third per- 
son, upon the ground of title as owners, is not a xuattcr, 
perhaps, settled by the authorities in a very precise 
manner.* In general, bills of this sort are brought by 


^ Sprinnr r. South Car. Co. 8 Wheat. R. 208. Sec, also, Paris r. 

Cilhani, Cooper, Eq. R. 50. 

2 Sievekinf; v, Ilclirens, 2 Myine & Crai^, R. 581, 501, 502. 

3 Stuart V. Welcli, 4 ^lylrio & Craigs, HflO, 317, 310, 320, and note. 
Where, upon a bill of interpleader, there is a priority in the dilTercnt 

titlc.s, not incompatible with each other, so that it is apparent on the bill 
or answers, in wlpit order they arc to be paid, there is no ground to re- 
quire an interpleader, llowycr v. Pritchard, 11 Price, R. Ho* Mr* 
Baron Wood, in the same case, said : “ I certainly cannot say, that I am 

14# 
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persons standing in the sitpg(,ion of mere stake-holders, 
such as auctioneers, agents, factors, and consignees, 
between whom and the different claimants there is a pri- 
vity of contract or duty.^ In one case, where a banker 
with whom public stock was deposited for safe custody 
by the owner, afterwards refused to deliver it up to the ■ 
owner, who vras sued .and imprisoned, under actions 
brought against’ him as a dormant partner in an insol- 
vent mercantile house, and tlie banker was served with 
attachments by the plaintiffs in those actions, and also 
was held to bail in an action of trover by the owner, it 
was held to be a clear case for a bill of interpleader. 
In this case, however, all the parties claimed in privity 
under the same owner." . There does not seem any diffi- 
culty, upon principle, in maintaining that a bill of 
interpleader may be brought by a stake-holder against 
three persons, each claiming, in a distinct and different 
right, the same property, as well as against t^YO per- 
sons claiming in the same manner.® 

§ 815. In another and later case, where a bill of in- 


very conversant with ilio doclrine of interpleader, as entertained in Courts 
of Equity.” The meagre slate of the materials to be found in llie Reports 
leads to the conclusion that the doctrine on this whole subject is not well 
defined. And I cannot hut regret that it is not in my power to give a 
more full and clear exposition of it. 

1 See Martinius v. llclmuth, Cooper, R. 215; S. C. Daniel, Rep. C8, 
note; 2 Vcs. & 13. 412 ; Stevenson v. Anderson, 2 Vcs. & B. 407, note, 
(2d edit.) ; Birch v. Corbin, 1 Cox, R. 141, 145 ; Edensor r. Roberts, 2 
Cox, R. 280; Dovvson v. llardcastle, 2 Cox, II. 258; Pearson v. Car- 
don, 4 Sim. R. 218 ; Fairbrothjpr v. Praltont, Daniel, R. 04, 70 ; Fair- 
brother V. Nerot, Id. 70, note. These layer cases do not seem in all re- 
spects entirely reconcilable with that of Pearson v. Cardon (4 Sim. R. 218.) 
See Ante, ^ 807, note ; Fcnn v. Edmands, 5 Hare, R. 314. 

2 By Lord Rosslyn, in Langston v. Boylston, 2 VesHjr. 100, 107, 109. 
But see Fuller v, Gibson, 2 Cox, R. 24. 

3 Hoggart u. Cutts, 1 Craig & Phillips, R. 197. 
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, « 

terpicader was brought by^he master of a ship against 
the consignee under a bill of lading, and also against a 
person, who insisted* that the master ought not to de- 
liver the goods under the bill of lading, because the 
consignor had acted with fraud towards him, in making 
the consignment, it was doubted whether the bill would 
lie. On that occasion, it w.as said that, although a 
master might file a bill of interpleader, where parties 
claimed adversely at law or in equity under the bill of 
lading, yet it might bo doubted whether the bill would 
lie, whore the adverse claims were not under the bill of 
lading, but paramount to it. Delivery according to the 
bill of lading would fully justify the master ; and those 
who alleged an equity, paramount to the bill of lading, 
and against the consignor, should assert it by a bill of 
their own.’ But, in a still later case, on further consider- 
ation, it was decided by the same Court that the master 
might file such a bill, although the adverse claims were 
paramount to the bill of lading ; as the right of pos- 
session in chattels may be in one person, and the right 
of property in another. In this case, also, it is to be 
reimirkcd, that the bill does not seem to have been 
founded upon any legal adverse titles, wholly inde- 
pendent of each other, and not derived from a common 
source.' 

§ 810. But let us suppose that two persons should 
claim the same property under independent titles, not 
derived from the same common source ; the question 
would then arise, whether a third person, honCi fide and 


* Sir John Leach, in Lowe v. Richardson, 3 Madd. R. 077. 

3 Morley v. Tl|^pson, 3 Madd. Ch. R. Index, Jnt< rjfiradrry p. 501; 
Eden on Injunclions, p. 339, 310. See also Dawson r. IlardcaslJe, S 
Co3C, II. 27«. 
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lawfully in possession of property, as the agent, 
consignee, or bailee of one of the parties, could main- 
tain a bill of interpleader against the different claim- 
ants, standing in privity with one only of them. It 
would seem that he could not ; and that the analogies 
of the law and the doctrines of Courts of Efjuity equally 
prohibit it.’ 

§ 817. In the case hero stated, the property is sup- 
posed to be huv'fully in the hands of an agent of one of 
the claimants. JS'ow, the settled rule of laiv in such a 
case, is, that an agent shall not be allowed to dispute 
the title of his •principal to property, which ho has re- 
ceived from or for his principal ; or to say, that he will 
hold it for the benefit of a otrangcr." And this doctrine 
seems equally true in equity also ; for it has been held, 
that property put into the hands of an agent by his 
principal, under a bailment, is not the subject of an in- 
terpleader, upon the assertion of a claim to it by a third 
person against the agent ; but the latter must deliver it 
to the principal, as his possession is the possession of 
the principal.^ The like doctrine Avould prevail in favor 
of a third person, to whom the principal, after the bail- 
ment, had transferred the right to the property in the 


1 See Abbott on Sbipp. Pt. 3, ch. 9, ^ 21, 25 ; Cooper v. De Tastet, 
1 Tamlyn, R. 177 ; Marvin r. Kllvvood, 11 Paige, 305 ; Atkinson v. Manka^ 
1 Cowen, R. 691, 703 to 700. 

2 Dixon r. Hammond, 2 H. & Aid. 313, 311 ; Story on Agency, § 217 ; 
Cooper i. De Tastet, 1 Tamlyn, Ft. 177 ; Nickolsoii r. Knowles, 5 Madd. 

R. 47 ; Smith v. Hammond, 0 Sim. R. 10; Pearson v, Cardon, 2 Russ. 
& Mylno, 600, GOO, 610, 612; Crawshay v. Tliorntori, 7 Sim. R. 301 ; 

S. C. 2 Mylne h Craig, J. 

3 Cooper V. l)e Tastet, 1 Tamlyn, R. 177, 181, lS2i^Eut see Pearson 
r. Cardon, 4 Sim. R. 218 ; S. C. 2 Russ. & Mylne, R.‘606, 609; Craw- 
shay V. Thornton, 7 Sim, R. 301 ; S. C. 2 Mylne & Craig, 1. 
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possession of the agent, where the transfer had been 
recognized and assented to by the agent. For, in such 
a case, the third person by such transfer and assent 
would, in respect to the agent, be treated as the prin- 
cipal.* Upon the same ground, it has been held, that, 
where one person receives money for another, as his 
agent, and the money is claimed by a third person, who 
gives notice of his claim, a bill of interpleader will not 
lie ; for a mere agent to receive money for the use of 
another cannot, by notice, be converted into an implied 
trustee. Ilis possession is the possession df his prin- 
cipal.® • 

§ 817 a. But this doctrine is to bo taken with its 
proper qualifications. For, if the principal has created 
an interest or a lien on the funds in the hands of the 
agent, in favor of a third person, and the nature and 
extent of that interest or lien is in controversy between 
the principal and such third person, there, the agent 
may, for his own protection, file a bill of interpleader, 
to compel them to litigate and adjust their respective 
titles to the fund.’ So, if an agent has possession of a 
fund, and an equitable assignment or arrangement has 
been made between the party entitled to the fund and 
a third person, and a controversy subsequently arises 


1 Crawshay Thornton, 7 Sim. 11. 391 ; S. C. 2 Mylne & Craigr, I, 
22, 23, 21 ; Atkinson v. Manks, 1 Cowen, R. (591, 692; Pearson r. Car- 
don, 4 Sim. R. 218 ; S. C. 2 Russ. & Mylne, 606. 

2 Nickolson w. Knowles, 5 Madd. Rep. 17 ; Dixon v. Ilamond, 2 B. 
& Aid. 313. See Atkinson v. Manks, 1 Cowen, R. 691 ; Smith v. Ham- 
mond, 6 Sim. R. 16. 

^ Smith V. Hammond, 6 Sim. R. 10; Wright r. Ward, 4 Russell, R. 
215, 220; Crawshay i’. Thornton, 7 Sim. R. 301; S. C. 2 Mylne & 
Craig, 1, 21 ; Crwford v. Fisher, 1 Hare’s R. 436, 410. Tn this case, 
Mr. Vice-Chancellor Wigram said : “The fir.st question is, whether the 
subjects of these suits are, upon the pleadings, proper subjects of inter- 



EQUITY JURISPRDDEXCE. 


1G6 


[cn. XX. 


between them respecting it, the same rule will 
apply.' 

§ 817 1 . The true ground, upon which this doctrine 
stands, that no bill of interpleader lies in cases of land- 
lord and tenant, and principal and agent, lies some- 
what deeper than might be inferred I'rom the mere stale 
of the doctrine ; and it is not so much to be considered 
as an independent rule, as a necessary consequence of 
all interpleading. It is essentially founded in privity of 
rights or contracts between the parlies. In the cases 
of landlord and tenant, and principal and agent, rights 
and liabilities catist between the parties, independent of 
the title to the property, or the debt or duty in ques- 
tion, and which may not depend upon the question of 
title.^ Hence it is, that if an agent or bailee receive 


pleader *, and I am of opinion, that they are so. I admit, lliat where a 
warehouseman, or other depositary of property, receives such properly as 
bailee for another, and nothing: is afterwards dune by the paily making 
the deposit, before he claims to have the property restored to him, the 
possession of the depositary must, in many eases, and for many purposes, 
be considered as the possession of the party making the deposit. The 
relation of the parties in such circumstances may often be analagous to 
that (»f lantilord and tenant, in which the latter might be precluded from 
disputing the title of the former, in whomsoever the legal or equitable 
ownership of tlic lands in question may really be. This is explained by 
Lord Cotteninm, in Crawshay v. Thornton, (2 Myliie & Craig, I,) to 
which it is su/Ticient to refer. iLit the case assumes a widely di/lbrcnt 
aspect, where, after the deposit is made, the parly making it has, by an 
act of Iiis own, transferred his interest in llic subject of the deposit to 
another. It is clear that, in such a case, ihe bailee may compel the de- 
positor to interplead with the party to whom, by the act of the depositor, 
the properly in the goods has been transferred.” 

1 Wright r. Ward, 4 Russ. R. 215, 220. 

8 Crawshay r. Thornton, 7 Sim. II. 391 ; S. C. 2 Mylnc & Craig, 1. 
In this last case, Lord Cottenham said : ** The case tendered by every 
such bill of interpleader ought to be, that tlic whole o^lhe rights claimed 
by the defendants may be properly determined by litigation betw'ecn them, 
and that the plainiiiTs arc not under any liabilities to either of the defend- 
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goods from A, who directs a delivery thereof to B, and, 
upon the application of B, the bailee agrees to hold 
them at the disposal' of B, the bailee cannot afterwards, 
if a third person claims the goods under another title, 
file a bill of interpleader against B and such third per- 
son, because of the rvant of privity, and his own obli- 
gations contracted with B.^ 

§ 818. A distinction has also been taken upon this 
subject between the case of a mere private agent or 
bailee, and that of ij. public agent or bailee.. Thus, for 
instance, if a private warehouseman should receive 
goods, as agent of the principal, it is said that he 
must account solely to the latter for them. But, if the 
goods arc deposited in a public bonded w’arehouso, the 
warehouseman i.s treated as a public agent, holding the 
same for the person who is entitled to the goods. The 
ground for the distinction (if it is at all maintainable) 


anls bt’yund those whioli arise from the title to the property in contest ; 
because, if the plaintifls Iiavo come under any personal obligation, inde- 
penderilly of the (|uesti()n of property, so that either of the defendants 
may recover agairisl lliom at law, without establishing a right to iljo pro- 
perly, it is obvious that no litigation holween the defendants can asceitain 
their respective rights as against the plaintiirs ; and the injunction, which 
is of course if the ca.se he a proper subject for interpleader, would deprive 
a defciKiant, having such a case beyond the question of property, of part 
of his legal lemedy, with the possibility at least of failing in the contest 
with bis co-defendant ; in wliich case, the injunction would deprive biin of 
a legal riglit, without allording him any equivalent or compensation. 
Such a case, undoubtedly, w’onld not be a ease for interpleader. A party 
may bo hid need, by the misrepresentation of the apparent owner of jiro- 
perly, to enter into personal obligations with respect to it, from which ho 
may be entitled to be released by a Court of Iviuity ; but stich a case 
could not be a subject for interpleader between tlic real and pretended 
owner.s. In such a case* the plainlilF would be assorting an equhy lor 
relief from a personal contract against one of the defendants, with which 
the other would have nothing to do.” 

1 Ibid. 
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would seem to be the policy of protecting public 
agents, in the discharge of their duty, from the burdens 
of suits in which they have no interest, and have un- 
dertaken no private trust; and also the propriety of 
treating them, as they in reality are, merely as public 
depositaries or stalre-holders, and not in any just sense 
as mere agents of the parties interested.* 

§ 819. Another case may be put, where a person is 
in possession ol property, as bailee, to which the bailor 
himself has no possessory title ; but he is a mere tortius 
possessor; and the rightful owner demands it of the 
bailee. In such a case, the question may arise, ^vhethcr 
ho can compel the bailor and the rightful owner to in- 
terplead with each other. Upon principle, it would 
seem that he cannot ; for not only is there no privity 
between him and the rightful owner, but he is himself 
liable to be domed a wrongful possessor, if he should, 
after notice, withhold the property from the rightful 
owner.® 

§ 820. The true doctrine, supported by the autliori- 


1 Cooper V. Dt? Taslct, 1 Tamlyn, U. 171, 181. Lord Brougham, in 
commenting on the case of Cooper v. l)c Taslct, in Tcarson v. Cardon, 
Russ & Mylne, 000, GOO,) said : And now, entirely adojj^ng the 
doctrine of that case before the Master of the Rolls, though the Report 
must be incorrect, or that learned judge has not in his judgment expressed 
himself with his usual very remarkable accuracy; for, doubtless, he there 
meant to point to the distinction between a party why was, and a parly 
who was not, agent, — to the distinction between an agent and a mere 
stakeholder, — and not to the distinction between a public and a private 
agent. I have no hesitation in slating it to he clear law, that an agent 
cannot, as an agent, if there be nothing to dislinguibh his silualion from 
the common case, have a bill of interpleader against his principal.” Lord 
CoUenham, in Crawshay v, Thornton, 2 M. & Craig, 1, 22, .seems to 
have doubted the soundnc.ss of the distinction. 

2 See Taylor t*. Plumcr, 3 M. & Selw. 562 ; Shaw v. Coster, 8 Paige, 
R. 339. 
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ties, would seem to be, that, in cases of adverse inde- 
pendent titles, the party holding the property must 
defend himself as well ‘as he can at law j and he is riot 
entitled to the assistance of a Court of Equity ; for that 
would be to assume the right to try merely legal titles 
upon a controversy between dilTerent parties, where 
there is no privity of contract between them and the 
third person, who calls for au interpleader.^ Whether 


1 Jt is (lilTicult lo understand what was the particular grroiind upon 
which the Vice-Chancellor held the case of Mason r. Hamilton, 5 Sim. 
li. 10, lo ho a plain case of interpleader. The wharfinger there was 
clearly a bailee of Ijivcrmorc, and afterwards of Hamilton, to whom Liver- 
more tr insferrcd the good>. Hut it docs not appear what was tiie title 
of Kiiuucrson, Price & Co. to the goods ; whether it was in privity with 
Jiivcrmore, or by a paramount and adverse title. JSndyct this might have 
been inosJ matciial to the question, whellitT it was a case for an intcr- 
pleafler or not. This case has, .since the former edition of this work, been 
commented on by Lord Coltcnham, in Crawshay r. Tliornton, (’2 M, & 
Craig, 1, 2;C) who treated it as no longer an authority upon the ]»oint 
of luterph'ader, not mily upon its own circumstances, but also \iptm the 
.subsc'cpK'iit delibi’rale opinion of the \'icc-ChanceIlor himself, in another 
case, that of Crawshay Thornton, (7 Sim. R. 301.) The case of Pearson 
r. CanlcMi, (1 Sim. R. 21R,) before the Vicc-f-hancellor, also contains 
.some, language not unatlcnded with difliculty. That was a case where- thr; 
j)]aiiuij]'s, who were warehou.Huncn, and with whom A A- (k). (of which 
firm H was a partner,) had deposited some bags of w^ool, w'hicli were the 
goods ill ([uestiou. A A; Co. afterwards gave an order to the plainliirs 
to transfer the goods lo the name of B and to be at his disposal, reserving 
the privilege of drawing samplc.s fiom the wool in these bags. "I'he 
plamtilfs accordingly transferred tlieiii in their books lo B ; and then C 
claiming them as owner, and as having pul them into the hands of A 
(k). as his agents, gave notice of liis title thereto, ami denied the title of 
r>, and oirercd an iFidcmnity against B’s title. The plaintifls brought a 
Bill of Interpleader ; and it was lield by the A'icc-(Mianccllor that the bill 
was maintainable, admitting the plaintilTs lo be the agents of A & Co. ; 
for hero there was a claim made by C under a paramount title. I'liis lan- 
guage would seem to intimate that an agentmight maintain a hill of inter- 
pleader against his princijial, ami a third person claiming by a paiamount 
title. When the same case came before the Lord riiaiiccllor (Lord 
Brougham,) he aniriiicd the decree upon the special ground of the reser 
KQ. .TIIK. VOL. II. 15 
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it might not have been more wise, and more consistent 
witli the principles of Equity, originally to have held, 
that in all cases whatsoever, where the bailee was inno- 
cent, and without any fault, he should have a right to 
a bill of interj)lcader, is a point, into which it is now 
too late to inquire. 

§ 821 . A bill of interpleader cannot be nifiintained 
by any person who does not admit a title in two claim- 
ants, and docs not also .show two claimants in existence 
capable of interpleading.^ Thus, a sheritF, who seizes 
goods on execution, cannot sue a bill of interpleader 
upon account of adverse claims existing to the property ; 
for, as to one of the defendants, lie necessarily admits 
himsejf to bo a wrongdoer.® It is essential, also, in 
every bill of interpleader, that the plaint ill’ should .‘show 
that each of the defendants claims a rigid, and such a 
right as they may interplead for ; for otherwise both 
the defendants may demur ; the one, because the bill 
shows no claim of right against him ; the other, because 


vatiori as to ihc samples (!J Huts. & xMylrie, ()0f5.) L’ut lie cxpri stly lirld, 
as we have seen, (Ante, ^ 818, note,) that an agent, :is mjcIi, could not 
maintain a bill of interpleader upon the ground of a claim by a stranger un- 
der a paramount title. In the case of (, raw shay r. TJiornton, (‘3 .Mylm; & 
Craig, 1, in which the decision of the Vice-Chancellor in IVarson c. 
Cardon was cited, Lord Cottenham said, that there must he some mistake 
in the Report ; lor interideadcr, as between agent and jinncipal, was ad- 
missible only where llie claim was under a derivative, and not uinler an 
adverse title. Ibid. p. 23. The cases of Pearson v. Cardon, 2 Russ. & 
Mylne, hOG, 009, (ilO, and Craw'shay r. VJiornton, 2 Myliio Craig, 1, 
22, 23, 24, have now settled the doctrine precisely as it is laid dow n in iIkj 
text. 

^ Sec Metcalf v. Harvey, 1 Ves. 218,219 ; Atkinson v. Mank.s, 1 Cowen, 
R. C9I, 708; Darthezr. Winter, 2 Sim. & Slu. 53() ; Rrowning r. Wat- 
Jiins, 10 S. & M. 482. 

2 Slingsby v. lioulton, 1 Ves. & }J. 331 ; Shaw v. Coster, 8 Paige, li. 
339. 
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the bill, showing no claim of right in the co-defendant, 
shows no cause of interpleader.' 

§ 822 . From the lahguago used in some of the autho- 
rities it might perhaps be thought, that, in cases of 
bills of interpleader. Courts of Equity had authority 
only to order the defendants to interplead at law. This 
would certainly be a very erroneous view of the juris- 
diction. Indeed, it has been so rare, that interpleading 
bills ha ve gone to a decree, that some doubts have been 
entertained as to what is the proper course. The re- 
sult, upon a full examination of the subject, will be 
found to be, that Courts of Equity dispose of questions, 
arising upon bills of interpleader, in various modes, 
according to the nature of the question, and the manner 
in Avhioh it is brought before the Court. An interplead- 
ing ])ill is considered as putting the defendants to con- 
test their respective claims, just as a bill does, which is 
brought by an executor or trustee to obtain the dircc- 
ti(>u of the Court upon the adverse claims of dilTercnt 
dofondants. If, therefore, at the hearing, the question 
between the defendants is ripe for a decision, the Court 
will decide it. And, if it is not ripe for a decision, the 
Court will direct an issue, or a reference to a IMaster, 
to ascertain contested facts, as may be best suited to 
the nature of the case." Indeed, an issue, or a direction 


1 Milford, Kij. PI. by Jeremy, p. M*J, M3. — Tlielanffuago of the Com- 
mon Fiiiw (’ommissionors, in llic Report to ParJiainent, March, 1830, p. 2J, 
is : The only course now resorted to for the rcIicT of a person sued, or 
in il iHLicr ofbeini^ sued by several edaimants, is that of tiling a bill to coin- 
IM‘l the parlies, by the aiilhorily of a('ourt of Equity, /o interplead at law.'*' 
1 have (pioled these words in another place in tho text, (Ante, 803,) and 
have ;uld(!d a ijualificatioii. Probably the (.’ommissioners intended Jjerc to 
speak .solely ot legal rights. 

- Angell V, Hadden, 10 Ves. 203 ; City Hank e. Hangs, 2 Paige, R. 
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to interplead at law, would be obviously improper in 
all cases, except those where the titles on each side are 
purely legal. Equitable titles can only bo disposed of 
by Courts of Equity ; and, even as to legal titles, it is 
obvious, that in many cases a resort to an^ issue, or to 
an interpleader, to be had at law, would be unnecessary 
or inexpedient. 

§ 823. The remedy by bill of interpleader, although 
it has cured many defects in the proceedings at law, 
has yet left many cases of hardship unprovided for. 
Xo attempt has been made in America (as far as I 
know) to remedy these grievances. But in England, 
an Act of Parliament, recently passed, has given a far 
more expanded reach to the remedy of interpleader 
in Courts of Law, and extended its benefits to many 
cases of honest, but unavoidably doubtful litigation.^ 
The jurisdiction in Equity seems, however, to have been 
left substantially upon its old foundations. 

§ 824. But although a bill of interpleader, strictly so 
called, lies only where tlie party applying claims no 
interest in the subject-matter ; yet, there arc many 


1 The Act is the Stat. of 1 and 2 Will. IV., ch. 58. It recites, that it 
often happens, that a person, sued at law for the recovery of money or 
goods, wherein he has no interest, and which arc also claimed of him by 
some third party, has no means of relieving himself from such adverse 
claims, but by a suit in Equity against the plainti/T and such third party, 
usually called a bill of interpleader. It then enacts, that upon application 
of a- defendant sued in Courts of Law, in any action of assumpsit, debt, 
detinue, or trove;, showing that the defendant does not claim any interest 
in the subject-matter of the suit, but that the right thereto is claimed or 
supposed to belong to some third parly, who has sued or is expected to 
sue fur the same ; and that such defendant docs not in any manner collude 
with such third party, but is leady to bring the money into Court, &c., 
the Court may make an order on such third party to appear and stale liis 
claim, &c. And powers are given to the Courts to direct an issue to try 
the same. See 2 Chilly’s General Practice, ch. 5, ^ 3, p. 342, 313, 344. 
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cases where a bill, in the nature of a bill of interpleader, 
will lie by a party in interest, to ascertain and estab- 
lish his own rights, \thero there are other conflicting 
rights between third persons. As, for instance, if a 
plaintilT is entitled to equitable relief against the owner 
of property, and the legal title thereto ib in dispute 
between two or more persons, so that he cannot ascer- 
tain to which it actually belongs, he may file a bill 
against the several claimants in the nature of a bill of 
interpleader for relief.' So, it seems, that a purchaser 
may file a bill, in the nature of a bill of interpleader, 
agaiiist the vendor or his assignee, and any creditor 
who seeks to avoid the title of the assignee, and pray 
the direotion of the Court, as to Avhom the purchase- 
money shall be paid.^ 8o, if a mortgagor wishes to 
redeem the mortgaged e.stalc, and there arb conflicting 
claims between third persons, as to their title to the 
mortgagc-Dioncy, he may bring them before the Court, 
to ascertain their rights, and to have a decree for a 
redemption, and to make a secure payment to the party 
entitled to the money." In these cases, the plaintiff 
socks relief for himself, wherctis in an intcrplcflding 
bill, slriidly so called, the plaintilf only asks, that he may 
be at liberty to pay the money, or deliver the property 


1 MolKiv\k and Hudson Railroad Company v. Chile, 1 Pai^e, R. 381; 
Tlioinpson V. Kbbets, Hopkins, R. 27*J. This same doctrine would apply 
to a case, where a person was taxed in two towns for the same properly, 
and did not know to which town tax should properly helonfr ; and asked 
by his hill to have the amount of tax with which he was chargeable, as 
well as the persons to whom it was payable, ascertained. Ibid. ; Ante, 
SS 81.3 a. 

“ Parks V. .lackson, 11 Wendell, 443. 

3 See (Joodrick r. Sliolbolt, Prec. Cli. 333, 331, 335, 330; Ilcdell v. 
IIolTman, 2 Paige, Kop. IIH); Mitchell e. llaync, 2 Sim. Sc Stu. 03 ; 
1 Madd. (3i. Pr. 140, 147 ; S. P. CRlb. Eq. Rep. 18. 

15 * 
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to the party to Avhom it of right belongs, and may, 
thereafter, be protected against the claims of both.^ 
In the latter case the only decree to which the plaintiff 
is entitled, is a decree that the bill is properly filed, or 
in other words, that ho shall bo at liberty to pay the 
money, or bring the property into Court, and have his 
costs, and that the defendants interplead, and settle the 
conflicting claims between themselves.- So, a bill in 
nature of aii ' interpleading bill, will lie by a bank, 
W’hich has olfercd a reward for the recovery of money 
stolen, and a proportionate reward for a part recovered, 
where there are several claiuiants of the reward, or a 
proportion thereof, one or more of whom have sued 
the bank. And in such a bill all the claimants may be 
made parties, in order to have their respective claims 
adjusted." ’ 


1 Sec Ante, § 607, 809 ; Mitchell r. Iliiync, 2 Sim. & Stu. 03 ; Mcn\ v, 
Hell, 0 Sirn. R. 175. See East India Company v. Campion, 11 JHigh, 
11. 15S, 182, 185. 

- Anon. 1 Vern. R. 351 ; Rcdoll r. IloHinan, 2 Paige, R. 200 ; Atkin- 
son r; Manks, 1 Cowen, R. 0!il; Mohawk Hudson Railroad (Jo. c. 
Clute, 4 Paige, R. 381. 392; 1 Eq. Ahridg. 60. 

« City Rank v. Rangs, 2 Paige, R. 570 ; jMcrchanls Rank of Provi- 
dence V. Packhard and others, (Circuit (’ourl of JUiodo Island District, No- 
vember Term, 1638. Sec Gray v. Pitman, 5 Scott, R. 795. 
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BILLS QUIA TIMET. 

§ 825. In the next place, let us proceed to the consi- 
deration of another class of cases, where the peculiar 
rciuedics administered by Courts of Ecjuity constitute 
the principal, although not the sole ground of jurisdic- 
tion, and that is bills quia timet. We have already 
had occasion, in another place, to explain, in some mea- 
sure, the nature of these bills, and the origin of the 
appellation, and to, show their application to cases of 
covenants and contracts with sureties and others, where 
a specific performance is necessary to prevent future 
mischief.^ They are called (as wo have seen) Bills 
Qnht- Itmd, in analogy to certain writs of the Common 
Law, whose objects arc of a similar nature. Lord 
Coke has explained this matter very clearly in his 
Commentary on Littleton. "And note” (says ho) 
“ that there be six w'rits in law, that may be maintained, 
fJti/'/i limrl, before any molestation, distress, or implead- 
ing. As, (1.) A man may have a Writ of Mesne 
(whereof Littleton hero speaks,) before he be distrained. 
(2.) A Waminluc C/OT/Ar, before he be impleaded. (3.) A 
'M'lmdrarermf, before any distress or vexation. (4.) An 
Audita Qiurcla, before any execution sued. (5.) A Ouyia 
Claadcnda, before any default of inclosurc. (G.) A Xe 


' Ante, ^ TOl to 710, 730. See, also, I Madd. Cli. I’r. 17S, 17!) ; Viner, 
Abridg. title, Quia Tiniel, A. and 1). ; Milf. Kq. 1*1. by Jeremy, 118. 
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injiiste vexes, before any distress or molestation. And 
these be called Brevui uutieijianlm, writs of prevention.”* 

§ 826. Now, Bills in Efjuity, Quia limel, answer pre- 
cisely to this latter description. They arc in the nature 
of writs of prevention, to accomplish the ends of pre- 
cautionary justice. They arc, ordinarily, applied to 
prevent wrongs or anticipated mischiefs, and not merely 
to redress them when done. The party seeks the aid 
of a Court of Equity, because he fears ( Quia iimet) 
some future probable injury to his rights or interests, 
and not because an injury has already occurred, which 
requires any compensation or other relief. The manner 
in which this aid is given by Courts of Equity, is, of 
course, dependent upon ciicuiustanccs. They interfere, 
sometimes by the appointment of a receiver to receive 
rents or other income, sometimes by an order to pay a 
pecuniary fund into Court, sometimes by directing secu- 
rity to bo given, or money to be paid over, and some- 
times by the mere issuing of an injunction or other 
remedial process, thus adapting their relief to the pre- 
cise nature of the particular case, and the I'cinodial 
justice required by it.^ 

$ 827. In regard to equitable propert}'^, the jurisdic- 
tion is equally applicable to cases where there is a pre- 
sent right of enjoyment, and to cases whore the right 
of enjoyment is future er contingent. The object of 
the bill in all such cases, is to secure the preservation 
of the property to its aitpropriate uses and ends ; and 
wherever there is danger of its being converted to other 


'■ Co. Litt. 100 a. See, also, Milf. Eq. PI. by Jeremy, 118. 

® Jeremy on Eq. Jurist). 11. 1, ch. 7, and ^ 1, 3, p. 218 to 251 ; Id. II. 
3, ch. 2, § 2, p. 350 ; Post, ^ 827, 828, 820, 830, 830, 815, 817. 



BILLS QUIA TIMET. 


177 


CH. XXI.] 

purposes, or diminished, or lost, by gross negligence, 
the interference of a Court of Equity becomes indis- 
pensable. It will, dccordingly, take the fund into its 
own 'hands, or secure its due management and appro- 
priation, either by the agency of its own officers, or 
otherwise. Thus, for instance, if property in the hands 
of a trustee for certain specific uses or trusts (either 
express or implied) is in danger of being diverted or 
squandered, to the injury of any claimant having a 
present or future fixed title thereto, the administration 
will bo duly secured by the Court, according to the 
original purposes, in such a manner as the Court may, 
in its discretion, under all the circumstances, deem 
best fitted to the end ; as by the appointment of a re- 
ceiver, or by payment of the fund, if pecuniary, into 
Court, or by requiring security for its due proscrralion 
and appropriation.' 

§ 828. The same principle is applied to the cases of 
executors and administrators, who arc treated as trus- 
tees of the personal estate of the deceased parly. If 
there is danger of waste of the estate, or collusion be- 
tween the debtors of the estate and the executors or 
administrators, wlicrcby the assets may bo subtracted. 
Courts of Iv|uity will interfere and secure the fund ; 
and, ill the case of collusion with debtors, they will 
order the latter to pay the amount of their debts into 
Court.® 


■ Ibid. 

- 1 F(nil)I. Kq. ]}. ch. 1, 8, and nolo (y) ; Elmslcy v. iMacauloy, 
ti Jifo. ('ll. It. fi-Jl ; Taylor v. Allen, i2 Aik. 213 ; Utlorsoii r. l\I:iir, 1 i»r(). 
Ch. II. ;277 ; Mandoville r. Mandcvillc, 8 Pai^^o, K. 173; Anii.‘, 

'123, 421, 581, ami nolo; Post, ^ 830 ; Story on Equity Tlcadm^js, 178, 

514. 
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§ 829. The appointment of a receiver, when directed, 
is made for the benefit, ahd on behalf, of all the parties 
in interest, and not for the benefit of the plaintin’, or of 
one defendant only.^ It may be granted in any case of 
equitable property upon suitable circumstances. And, 
where there are creditors, annuitants, and olliers, some 
of whom are creditors . .-it law, claiming under judg- 
ments, and others are creditors, claiming upon equitable 
debts ; if the property be of such a nature, that, if 
legal, it may be taken in execution, it may, if equita- 
ble, be put into the possession of a receiver, to hold the 
same, and apply the profits under the direction of the 
Court, for the benefit of all the parties, according to 
their respective rights and priorities.- The same rule 
applies to cases, where the property is legal, and judg- 
ment creditors have taken possc.ssion of it under writs 
of olcgit ; for it is competent for the Court to appoint a 
receiver in favor of annuitants and equitable creditors, 
not disturbing the just prior rights, if any, of the judg- 
ment creditors.^ Hence, the appointment of a receiver, 
in cases of this sort, is often called an equitable cxocu- 
. tion."* 

§ 830. It has been said, that the general rule of 
Equity to appoint a receiver for an equitable creditor 
against a person having an equitable estate, without 
prejudice to persons, who have prior estates, is to bo 


^ Davis V. Duke of Marlborough, I Swansl. H. 83 ; S. C. 2 iSwanst. Jl. 

125. 

2 Jeremy on Eq. Jurist! . 15. 1, di. 7, ^ Ij i>. 218 ; Davis v. Duke of 
Marlborough, 2 Swaiist. R. 125, 135, I.'IIJ, 145, 140, 173. 

3 Davis r. Duke of Marlborough, I Swanst. K. 83 ; S. ('. 2 Swanst. R. 
125, 135, 130, 140, 141, 115, 173; White u. Bishop of Pelcvhoroiigh, 
3 Swanst. R. 117, 318. 

4 Ibid, and Jemery on Equity Jurisd. R. 1, cli. 7, J 1, p. 218, 210. 
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understood in this limited sense, that it is to bo without 
prejudice to pefsons having prior legal estates, and so 
that it will not prevent their proceeding to obtain pos- 
session, if they think proper. And, with regard to per- 
sons having prior equitable estates, the Court will take 
care, in appointing a receiver, not to disturb their prior 
equities ; and for that purpose it will direct inquiries to 
determine the priorities among equitable encumbrancers; 
permitting legal creditors to act against the estates at 
law ; and settling the priorities of equitable creditors.^ 

§ 8."1. Tlic appointment of a receiver is a matter 
resting in the sound discretion of the Court ; ® and the 
receiver, when appointed, is treated as virtually an olli- 
ccr and representative of the Court, and subject to its 
orders.^ Lord Ilardwickc considered this power of 
appointment to be of great importance and most bene- 
licial tendency ; and he significantly said : “ It is a 
discretionary power, exercised by the Court, with as 
great utility to the subject, as any authority which 
belongs to it ; and it is provisional only, for the more 
speedy getting in of a party’s estate, and securing it 
for the benefit of such ])erson, who shall appear to be 
entitled ; and it docs not sit all affect the right.” 

^ So2. The exercise of the power being thus discre- 
tionary, it would bo dillicnlt, with any i)i'ecisi()n, to 
mark out the limits, within which it is ordinarily cir- 
cumscribed ; even if such a task were within the scope 


A Lord Eldon, in Davis r. Duke of Marlborough, 2 Swansl. li. 113, 
IK). 

-Skip r. Harwood, 3 Atk. 504. 

^ .Forrmy on Kq. Juristi. R. 1, ch. 7, p. 218, 212; Angel r. fc'niitli, 
‘.) Ves, :i:J 8 ; JlutRliinson v. Ma.ssarccne, 2 iJ. & Dealt. 55. 

^ Skip w. Harwood, 3 Afk. 501. • 
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of these commentaries. As, however, tlie equitable 
rights and incidents to such an appointment :ire often 
highly important to the parties in interest, and may 
affect the rights and remedies of third persons having 
adverse claims, it will be proper, in this place, to state 
some of the principles by which this discretion is regu- 
lated.* 

§ 833. Before doing so, it may not be without use to 
suggest, what some of those rights and incidents arc ; 
and the more so, as similar rights and incidents belong 
to cases of sequestration.^ In the first place, upon the 
appointment of a receiver of, the rents and profits of 
real estate, if there are tenants in possession of the 
premises, they arc compellable to attorn ; and the' (’ourt 
thus becomes virtually pro hac vice, the landlord.® In 
the next place, the appointment of such a receiver is 
generally deemed to entitle him to possession cf the 
premises. It docs not, indeed, in all casc.s, amount to a 
turning of the other party out of possession ; for, in 
many cases, as in the case of an infant’s estate, the 
receiver’s possession is that of the infant. But where 
the rights are adverse in the different parties in the 
suit, the possession of the receiver is treated as the pos- 
session of the party rvlio ultimately establishes his 
right to it. The receiver, however, cannot proceed in 
any ejectment against the tenants of any estate, except 
by the authority of the Court.* h[or will the possession 


A See An^rfl Smitli, U Yes. 338. 

2 Jeremy on Ei]. Jurist!. B. 1, cli. 7, ^ 1, p. 218, 219 ; Anrjcl ?*. Smiili, 
9 Yes. 338; Silver r. Hisliop of Norwich, 3 Swanst. R. 112, note; l(kdl7; 
Sharp v. Carter, 3 P. Will. 379 ; Cox’s note (C.) 

3 Sharp V, Carter, 3 P. Will. 379. See Albany City Bank r. Schcmcr- 
horn, 9 Paige, R. 372. 

4 Wynn v. Lord Newborough, 3 Dro. Ch. R. 88 ; S. C. 1 Yes. jr. lC-1. 
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of the tenants be ordinarily disturbed by the Court, 
where a receiver is appointed. But, although not par- 
ties to the suit, the 'tenants' may, and will, in certain 
cases be compelled to attorn to the receiver.^ 

§ 833 a. In the next place, a receiver, when in pos- 
session has very little discretion allowed him ; but he 
must apply, from time to time, to the Court for au- 
thority to do such acts as may be beneficial to the 
estate. Thus, he is not at liberty to bring or to defend 
actions ; or to let the estate ; or to lay out money ; un- 
less by the special leave of the Court.^ In the next place, 
when such a receiver is in possession, under the process 
or authority of the Court, in execution of a decree or 
decretal order, his possession is not to be disturbed, 
even by an ejectment under an adverse title, without 
the leave of the Court. For his possession is deemed 
the possession of the Court ; and the Court will not per- 
mit itself to be made a suitor in a Court of Law.® The 
proper and usual mode, adopted under such circum- 
stances, is, for the party, claiming an adverse interest, 
to apply to the Court, to be permitted to come in, and 
be examined pro inlcrcsae mio. He is then allowed to 
go before the Master, and to state his title, upon which 
he may, in the fu'st instance, have the judgment of the 
Master, and ultimately, if necessary, that of the Court. 
And, whore the question to be tried is a pure matter of 
title, which can be tried in .an ejectment, the Court, 
from a sense of convenience .and justice, will generally 
authorize such a suit to be brought, taking care, how- 


' Sec Insur. Co. v, Stebbins, 8 Paifje, R. 565. . 

^ Jeremy on Eq. Jurisd. B. 1, cli. 7, ^ 1, p. 25*2, 253. 
^ Post, ^ 801 ; Parker v. Browning, STaige, li. 38S. 
EQ. JUK. — VOL. II. 10 
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ever, to protect the possession by giving proper direc- 
tions.' 

§ 833 1 . Where a receiver is appointed, and the pro- 
perty is in possession of a third person, who claims a 
right to retain it, the receiver must either proceed by a 
suit in the ordintary way, to try his right to it, or the 
plaintiff in Equity should make such third person a 
party to the suit, and apply to the Court to have the 
receivership extended to the property in his hands, so 
that an order for the delivery of the property may be 
made, which will be binding upon him, and which may 
be enforced by process of contempt, if it is not obeyed.® 
And, whenever the property is in possession of a third 
person, under a claim of title, the Court will not pro- 
tect the ofheer, who attempts by violence to obtain 
possession thereof, any farther than a Court of Law will 
protect him, his right to take possession of the pro- 
perty, of which he has been appointed the receiver, not 
being questioned.® 


* Annrel V. Smilli, 9 Ves. 338, 330 ; r>rooks v. ( I’rcathcd, 1 Jac. Si Walk. 
178 ; }3ryan i’. Corinick, 1 Cox, R. 422 ; Jlayrs v. Hayes, 1 (;h. (,'as. 223 ; 
Post, ^ 891 ; Empringhaui v. Sliorl, 3 Haro, U. 101 ; Evolyti c. Lewis, 3 
Hare, 472, 473. 

2 Parker v. Browning, 8 Paige, li. 388 ; Albany City Bank c. Soher- 
merhorn, 9 Paige, R. 372. 

3 Ibid. ; in Parker v. Browning, Mr. Chancellor Walworth said : “ It is 
not necessary, in any case, for the receiver to put himself in a gituatioii 
where he is not entitled to the full protection of this Court; as ho is under 
no obligation to attempt to lake property out of the possc.ssion of a third 
person, or even out of the possession of llie defendant himself, by force, 
and without an express order of the Court, directing him to do so. TJic 
proper course, as this Court has repeatedly decided, where ihc^j^endant 
is directed to deliver over his property to the receiver, under tlSRreetion 
of a master, is for the receiver, or the party who wishes for an actual 
delivery of the property, in addition lo the legal assignment thereof, to call 
upon the master lo decide, upon the examination of the defendant, and on 
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§ 834. Let us now proceed to consider some of the 
cases in which a receiver will be appointed. We have 
already seen, that, in cases of elegit and conflicting 
legal equitable (febts and charges upon the estate, it is 
a common course to appoint a receiver for the benefit 
of all concerned.^ In cases, also, where an estate is 
held by a party, under a title obtained by fraud, actual 
or constructive, a receiver will be appointed.® 

§ 835. But it is not infrequent for a bill Quia iimet 
to ask for the appointment of a receiver, against a 
party who is rightfully in possession, or who is entitled 


iho evidence before him, whiit property legally or equitably belonging to 
the (lofondant, and to which the receiver is entitled under the order of the 
Court, is in the possession of the defendant, or under his power and con- 
trol. And it is the duty of the master to direct the defendant to deliver 
over to the rectnver the actual possession of all such property, in such 
manner and wiibin such lime, ns the master may think reasonable. Where 
such a direction is given, the defendant, if lie is dissatisfied with the deci- 
sion of ilio master, must apply to the Court to revie^v the same, or he will 
be compelled, hy process of contempt, to comply with that decision. And 
if the properly is in the possession of a third person, who claims the right 
to retain it, the receiver must either proceed by suit, in the ordinary way, 
to try his right to it, or the complainant should make such third peison a 
parly to the suit, and apply to have the receivership extended to the pro- 
p('rly in his hands ; so that an order for the delivery of the property may 
he made, which will he binding upon him, and which may be enforced by 
process of contempt, if it i.s not obeyed. Where the property is legally 
and properly in the possession of tlic receiver, it is the duty of the Court 
to protect that possession, not only against acts of violence, but also against 
suits at law ; so that a third person claiming the same, may be compelled 
to come in and ask to be examined pro intcrcssc siio^ if he wishes to test 
the justice of such claim. l>ut where the property is in the possesfsion of 
a third person, under a claim of title, the Court will not protect the officer 
wlio aUoinpis, by violence, to obtain possession, any farther than the law 
will pj^kt him; bis right to take possession of the properly, of which he 
hits be^rappointed receiver, being unquestioned.” 

' Ante, ^ 820. 

2 Iluguenin r. llaseley, 13 Vcs. 105 ; Stillwell v. Williams, 6 Madd. 11. 
iO ; S. C. Stillwell v, Wilkins, Jacob, R. 2S0. 
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to the possession of the fund, or who has an interest in 
its due administration. In such cases, Courts of Equity 
will pay a just respect to such legal and equitable rights 
and interests of the possessor of the fund, and will not 
withdraw it from him by the appointment of a receiver, 
unless the ficts, averred and established in proof, show, 
that there has been an abuse, or is danger of abuse on 
his own part. For the rule of such Courts, is not to 
displace a Iona fide possessor from any of the just rights 
attached to his title, unless there be some equitable 
ground for interference.' 

§ 830. This principle may be easily illustrated in the 
common case of executors and administrators. They 
are by law intrusted with authority to collect and ad- 
minister the assets of the deceased party ; and Courts 
of Equity will not interfere with their management 
and administration of such assets upon slight grounds. 
Whenever, therefore, the appointment of a receiver is 
sought against njj executor or administrator, it is neces- 
sary to establish by suitable proofs, that there is some 
positive loss, or danger of loss, of the funds; as, for 
instance, some waste or misapplication of the funds, or 
some apprehended danger from the bankruptcy, insol- 
vency, or personal fraud, misconduct, or negligence of 
the executor or administrator.® Mci'o poverty of the 
party will not, of itself, constitute a sulTicient ground ; 
but there must be other ingredients to justify the ap- 
pointment.® 


1 Jeremy on Efi- Jurisd. 13. 1, ch. 1, ^ 3, p. 174 ; Td. 13. 1 , 1, p. 

219, 250. Sec Tyson v. Fairclougli, 2 Sim. & Stu. 142. ^ 

- Jeremy on Eq. Jurisd. 13. 1, ch. 7, ^ 1, p. 218, 249; Mandevillo v. 
Mandcville, 8 Paige, R. 475 ; Ante, ^ 422, 828. 

3 Jeremy on Eq. Jurisd. 13. 1, ch. 7, § 1, p. 219, 250 ; White v. llishop 
of Peterborough, 3 Swanst. U. 107 ; Davis v. Duke of Marlborough, 2 
Swanst. R. 113. 
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§ 837. So, where there are several encumbrances on 
an estate, as the first encumbrancer is entitled to the 
possession of the estate and the receipt of the rents and 
profits, a Court of Eq^uity will not deprive him of such 
possession and profits, unless upon sufficient cause 
shown.i But if the first encumbrancer is' not in posses- 
sion, and docs not desire it; or if he has been paid off; 
or, if he refuses to receive what is due to him ; there, a 
receiver may be appointed, upon the application of a 
subsequent encumbrancer.^ But in all cases of this 
sort, where the Court acts in favor of subsequent en- 
cumbrancers, it is cautious, in thus interfering, not to 
disturb any prior rights or equities; and, therefore, 
before it acts finally, it will endeavor to ascertain the 
priorities and equities of all the encumbrancers ; and 
then it will apply the funds, which arc received, accord- 
ing to such priorities and equities, in case the encum- 
brancers entitled thereto shall make a seasonable appli- 
cation for the purpose.® 

§ 838. So, where the tenants of particular estates for 
life, or in tail, neglect to keep down the interest, due 
upon eucuinbrauces upon the estates. Courts of Equity 
will appoint a receiver to receive the rents and profits, 
in order to keep down the interest ; for this is but a 
mere act of justice to the encumbrancers, and also to 


* Ibid. ; Howe r. Wood, 2 Jac. & Walk. 551, 557; Bcrnry v. Sewell, 
1 Jae. Walk. (H!); Qiiarrcll v. Uecklbrd, 13 Ves. 377; Codringloii v. 
Parkei^JO Ves. 

^lli^Pi Bryan r. Cormiek, 1 Cox, 11 . 422; Norway r. Rowe, 10 Ves. 
153 ; While v. Bishop of relerborou^li, 3 {Suarist. K. 100. 

Jeriiiny on Etj. Jiirisd. B. 1, cli. 7, ^ 1, p. ^.jO, 251 ; Davis r. Duke of 
Marlborough, 2 Swanst. R. 115, 110; 10 Ves. 153; 1 Svvansl. R. 71. 
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those, who may be otherwise interested in the estates.^ 
But, here, again, it is to be remembered, that the Court 
will not force encumbrancers to receive their interest ; 
and therefore, if they would avail themselves of the pri- 
vileges of receiving the interest, they must make a 
seasonable application for the purpose.® 

§ 839. But although Courts of Equity will not ap- 
point a receiver, except upon special grounds, justify- 
ing such an interference in the nature of a bill’ Quia 
timet ; yet there are cases, in which it will interpose, 
and require money to bo paid into Court by a party, 
who stands in the relation of a trustee to the property, 
without any ground being laid to show that there has 
been any abuse, or any danger to the fund.® Thus, in 
cases of bills brought by creditors, or legatees, or dis- 
tributees, against executors or administrators, for a set- 
tlement of the estate, if the executors or administrators, 
by their answers, admit assets in their hands, and the 
Court takes upon itself a settlement of the estate, it 
will direct the assets to be paid into Court.'* 

§ 840. The like doctrine has been applied to cases 
where an executor or administrator has lodged funds 
of the estate in the hands of a banker, avowedly as 
assets. In such cases, upon the application of a party 
in interest, as, for instance, of a creditor or a legatee, 
the banker ivill be directed to pay the money into 

1 Jeremy on Kq. Jurisd. R. cli. 7, ^ 1, p. 251, SoS ; Giflard o. Hart, 
1 Sell. & Lcfr. 407, note ; I3ertic v. Lord Abingdon, 3 Mcriv. R. 5G0. 

2 Ibid.; Grcslcy v. Adderly, 1 Svvanst. R. G79, and note; Rertie v. 
Lord Abingdon, 3 Meriv. Jl. 500, 506, 567, 508. 

3 Jeremy on Eq. Jurisd. 1, ch. 7, ^ 2, p. 253, 251 ; Id. B. 3, ^ 2, 

p. 351, 352 ; ante, ^ 549. W 

4 Strange v. Harris, 3 Bro. Ch. U. 305 ; Blake y. Blake, 2 Sell. & Lefr. 
26, 27 ; Yarc v. Harrison, 2 Cox, R. 377 ; Ante, ^ 543, 544, 540. See 
Mandeville v, MandevilJe, 8 Paige, R. 475. 
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Court ; for it is a rule iu equity to follow trust-money, 
whenever it may he found in the hands of any person, 
who has not^rzHid facie a right to hold it, and to order 
him to bring it into Court. And this may be done, 
even without making the executor or administrator a 
party to the suit, especially if there be a doubt of the 
safety of the fund.^ 

§ 841. The general rule, upon which Courts of 
Equity proceed in requiring money to be paid into 
Court, is this, that the [tarty, W'ho is entitled to the fund, 
is also entitled to have it secured. And this rule is 
equally applicable to cases where the plaintiffs, seeking 
the payment, are solely entitled to the whole fund, and 
to cases where they have acquired such an interest in 
the whole fund, together with otlicns, as entitles them, 
on their own behalf and the behalf of others, to have 
the sum seeuved in Court.** Now, this is precisely the 
case in wliat is commonly called a creditor’s bill for the 
administration of an estate.** 

§ 812. And Courts of Equity will, in cases of this 
sort, not only order money to be paid into Court, but 
tliey Avill also direct, that papers and writings in the 
hands of executors and administrators shall be deposited 
with a iMastcr, for the benefit of those interested, unless 
there arc other purposc.s, which require that they should 
be retained in the hands of the executors or admiuistra- 
tors."* 


' See Leigh Macaulay, 1 Yoiiiige & Coll. 260 ; lloglo r. Stewart, 
cited Ibid. p. 265, 266 ; Jiowshcr v. Watkins, 1 Russ. & Mylne, 277 ; 
Gcdge V. Trail, Ibid. 281, note. 

^ ; Freeman r. Fairlic, 3 Meriv. R. 29, 30 ; Cruikslianks i\ Rob- 

arts, 6 Madd. R.^01 ; Johnson r, Aston, 1 Sim. & Stu. R. 73 ; Rolliwcll 
r. Roth well, 2 Sim. & Stu. R. 217 ; Orruk v. Binncy, 1 .Tac. R. r>*J3. 

8 Ante, sN 513, 511, 540. 

4 Freeman v. FairJie, 3 Meriv. R. 29, 30 ; Clark v. Clark, 6 Paige, 
ll. 152. 
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§ 843. The preceding remarks are principally (but 
not exclusively) applicable to cases of equitable pro- 
perty, whether the right of enjoyment thereof be pre- 
sent, future, or contingent. In regard to legal property 
it is obvious, that, where the right of enjoyment is 
present, the legal remedies will be generally found 
sufficient for tho protection and vindication of that 
right. But, where the right of enjoyment is future or 
contingent, the party entitled is often without any 'ade- 
quate remedy' at law, for any injury, which he may, in 
the meantime sustain by the loss, destruction, or dete- 
rioration of the property, in the hands of the party 
who is entitled to the present possession of it. Thus, 
for instance, if personal property should Im given by a 
will to A. for life, and after his death to B., there is (as 
we have seen) at law no remedy to secure the legacy 
to B., whether it be of specific chattels, or of a pecuni- 
ary nature.* 

§ 844. Indeed, by the ancient Common Law, there 
could in general be no future right of property, created 
in personal goods Jind chattels, to take place in c.xpect- 
ancy ; for they were considered to be of so transitory 
a nature, and so liable to bo lost, destroy ed, or other- 
wise impaired, that future interests in them, were not, in 
the law, treated as of any account.® An exception was 
permitted, at an early period, as to goods and chattels 
given by will in remainder, after a bequest for life. But 
that was at first allowed, only where the use of tho 
goods or chattels, and not the goods or chattels them- 


1 Ante, ^ C03 ; 1 Ivj, Abridg. OGO, pi. 4 ; Clark v. Clark, 8 J’aigc, R. 
152. 

2 2 Black. Com. .39S ; 1 Eq. Abridg. pi. 4 ; Fearne on Conling. Rem. 
by Duller, (7ih edit.) p. 401 to 407; Id. 413, 414. 
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selves, was given to the first legatee, the property being 
supposed to continue all the time in the executor of 
the testator,’ That ‘'distinction has since been disre- 
garded ; and the limitation in remainder is now equally 
respected, . whether the first legatee takes the use or 
the goods and chattels themselves for life.® 

§ 845 . In all cases of this sort, where there is a 
future right of enjoyment of personal property. Courts 
of Equity will now interpose and grant relief upon a 
bill Qma ihnd, where there is any danger of loss, or 
deterioration, or injury to it, in the hands of the party 
who is entitled to the present possession,® We have 


A Ibid. ; Hyde v, Tarrat, 1 J*. Will. 1, and cases there cited ; Tissen w. 
Tissen, 1 P. Will. 502. ' 

2 Ibid. ; Anon. 2 Freein. 1\. 115 ; Id. 200 ; llydc v. i'arrat, I P. W’ill. 
1,0; Up well V, lUilscy, 1 W^ill. 051 ; Vachel r. Vachcl, 1 Cas. Chan. 
120, I.'IO; Foley v, llurnell, 1 Pro. ('han. Kep. 271, 2T8 ; Co. Litt. 20 
{a), llarg. nolo (5) ; Fcarne on Conlingf. Hem. and Exec. Dev. (7lh edit.) 
hy Butler, p. 401 to 407.; 2 Fonhl. Eq. II. 4, Ft. I, ch. 1, ^ 4. This sub- 
ject is di&cussril very much at large, in Mr. Fcarne’s Essay on Contingent 
Hemainders and Executory Devises, from p. 401 lo 407, (7th edit.,) hy 
Duller. There is in the same work a very valuable discussion upon the 
lights of the tenant for life in the goods and chattels, and how far the 
same may be taken in execution by his creditors. Tlie result of the 
whole discussion seems to be, that the creditors cannot subject the 
properly lo their claims beyond the rights of the tenant for life therein. 
Mr. Fearne seems lo consider, that the validity of executory dispositions 
of personal chattels, (i. e. in remainder after a life-estate,) was originally 
founded, and still rests, on the doctrine and interposition of Courts of 
Equity. Dut he admits, that in chattels real, the right is recognized at 
law. Fcarne on Contig. Uem. p. 412, 413, (7th edit.) : Matthew Man- 
ning’s case, H C’o. R. 95; Lampel’s case, 10 Co. R. 47; Post, <^ 847, 
note. Sec, also, 2 Kent, (Joirim. Lect. 35, p. 352, 353 ; 1 Chilty, Ocn. 
Pract. 101 ; Dacon, Ahridg. Uses and Trusts, G. 2, p. 100 ((Jwillim’s 
edit.) ; Wright v. Oartwright, 1 Durr. 282; Clark r. Clark, 8 Paige, R. 
152. 

^ Sen James i\ Scott, 0 Ala. 570; Emmons v. Cairns, 2 Sandf. Ch. R. 
361), 
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already had occasion to take notice of the manner in 
which this remedial jurisdiction is applied in cases of 
legacies, whether pecuniary or specific, and Avhethcr 
vested or contingent.' The same doctrine is applied to 
cases of annuities, charged on the personal estate.® 

§ 845 «. Indeed, the doctrine may now he deemed 
w'ell established, that .the bequest of the use of the 
residue of the personal estate of the testator to a lega- 
tee for life, or ibr a shorter period, with a bequest over 
to other legatees, does not give the legatee for life, or 
for a .shorter period, the right to the possession of the 
fund in the meantime. But the executor is entitled to 
retain the fund in his own hands, and to pay ever the 
income thereof to the legatee for life, or for a shorter 
period, as it occurs from time to time. And, at all 
events, if he sutTcrs the fund to go into the possession 
of such legatee, to enable him to enjoy the duo use or 
income thereof, he i.s bound to take .ample security for 
the safe return of the fund, at the termination of the 
particular estate therein. If the executor omits to 
take such security, lip may become personally respon- 
sible for any loss accruing thereby.'' 

§ 84G. The same reme(lial justice will be applied to 
other cases, as w’cll as to legacies .and personal annui- 
ties. Thus, for instance, where a future interest, in per- 
sonal properly is assigned by the owner to his creditors. 


* Ante, ^ G03, not ; 2 Fonbl. Fq. 15. 4, Ft. 1, eh. 1,^2, and note (<l) ; 
1 Madd. Ch. Pr. 17H to 181 ; Fearne on Conlirifr. Jiem. p. 413, (Tihedit.) ; 
by Butler ; Id. 411; Covenhoven v. Shuler, 2 Paij^c, R. 123 ; (’lark v. 
Clark, 8 Faige, R. 152. 

2 Batten v. Earnley, 2 P. Will, 103 ; Slaiining v. Style, 3 1*. Will 
330, 337. 

3 Clark V, Clark, 8 Paige, R. 1.02, 100 ; Covenhoven v, Sliuler, 2 Paige, 
11 . 122 . 
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the latter may come into a Court of Equity, to have 
the property secured to their future use.' On one 
occasion of this sort) Lord Hardwick said, that nothing 
was better settled, than that ^ Whenever a demand was 
made out of assets certainly due, but payable at a 
future time, the person entitled thereto might come 
against the executor to have it secured for his benefit, 
and set apart in the meantime, that he might not be 
obliged to pursue those assets through several hands. 
Nor is there any ground for the distinction taken be- 
tween a legacy and a demand by contract.® [So, where 
a life-interest in personal property is sold on execution 
against the owner of such life-estate, and the purchaser 
claims the absolute property, the remainder-men may, 
by a bill in Equity, compel the purchaser to give secu- 
rity for ihe production of such property on the termi- 
nation of his interest."] 

§ S47. Upon the same ground, where, under marriage 
articles, the plaintiff, in case she survived her husband, 
had a contingent interest in certain Houth Sea annuitie.s, 
and a ccrtaijl promissory note, which were specifically 
appointed for the payment of the same, to bo aflowed 
her, and the defendant had threatened to alieno the 
projierty and securities, on a bill Quia i/'mei, a decree 
was made, that the defendant should give security to 
have the same forthcoming.'* 


1 Johnson r. Mills, 1 Vcs. 528J, 1*83. 

Ibid. 

^ McDoiipal r. Armstrong, 0 Humph. 42S ; 6 Humph. 1.57 ; Howling r. 
Howling, () 1j. Monroe, 31. 

^ Flight V. Cook, iJ \ es. 010; Post, ^ 055. Tliis doctrine is discussed 
at largo in Kq. Abridg. 300, pi. 4 ; and the following extract shows the 
gradual establishment of it “Hut what seems most proper to ho in- 
quired into under this head, is the reason and practice of h mi ling remain- 
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§ 848. So, ^vhero a party, seised of lands in fee, 
grants a rent-charge in fee issuing thereout, and after- 
wards devises the lands to A. for life, with remainder to 
B. in fee, B. may maintain a bill Quia iimd, to compel 
A. to pay the arrears during his life, for fear that other- 


ders in personiil goods or chattels, for they, in their own nature, seem in- 
capable of such a.Jimitalion, because, being things transitory, rtnd by 
many accidents subject to be lost, destroyed, or otherwise impaired, and 
also the exigencies of trade and commerce requiring a frequent circulation 
thereof, it would put a stop to all trading, and occasion perpetual suits 
and quarrels, if such limitations were generally tolerated and allowed. 
But, yet, in la-^t wills and testaments, such limitations over of personal 
goods or chattels have sometimes prevailed, especially where the fust de- 
visee had only the use or occupation thereof ilevised to him. For then, they 
held the piopeity to continue in the executors of the testator, and that the 
first devisee hud uo power to alter or to take it from thorn. Yet, in cither 
case, if the first devisee did actually give, grant, or sell such personal 
goods or chattels, the judges would very rarely allow of aeiions to be 
brought by those in remainder for recovery thereof. Hence, it came to 
pass, that it was a long while ere the judges of the Common Law could 
be prevailed bn to liave any regard for a devise over, even of a cl.aitel 
real, or a term for years after an estate for life limited thereon ; because 
the estate for life being in the eye of the law of greater regard and con- 
sideration than an estate for years, they thought he, w#o had it devised 
to him for life, had therein included all that the devisor hail a power to 
dispose of. And though they have now gained that point upon the an- 
cient Common Law, by cstablisiiing such remainders, and have thereby 
brought that branch out of the Chancery (where they frequently lielpeil 
the remainder-man, by allowing of hills to compel the first devisee to 
give security.) yet it was at first iiitrorfuced into the Common Law, under 
the new name of ^ and took all the sanction it has since 

received from thence, and not as a remainder (for which ride title Jhnisr.) 
But as to personal goods and chattels, the Common Law has provided no 
sufficient remedy for the devisee in the remainder of them, cither during 
the life of the first devisee, or after his death ; therefore, llic Chancery 
«eems to have taken that branch to tliemselvcs in lieu of the other, which 
they lost, and to allow' of llie same remedy for such devisee in remainder 
of personal goods and chattels, as they before did to the devisee in re- 
mainder of chattels real, or terms for years.” See, also, Fearno on Con- 
ting. Rem. and Ex. Uev. p. 401 to 415, by Butler, (7ih edit.) ; Ante, § 813, 
844 ; Bacon, Abridg. Uses and Trusts, G. 2, by Gvvillirn. 
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wise the whole would fall on his reversionary estate.^ 
And the like principle would apply, under like circum- 
stances, to a legacy,’ payable in futnro, and chargeable 
on land, to compel the tenant for life to pay or secure 
a proportion of the legacy.® 

$ 849. Another case of the application of the reme- 
dial justice of Courts of Equity by a bill Qnia iinict, is, 
in cases of sureties of debtors and others. We have 
already seen, that if a surety, after the debt has become 
due, has any apprehension of loss or injury from the 
delay of the . creditor, to enforce the debt against the 
principal debtor, he may file a bill of this sort to com- 
pel the debtor to discharge the debt or other obligation, 
for which the surety is responsible.® Nay, it has been 
insisted, (as wo have also seen,) that the surety may 
comQ into Equity, and compel the creditor to sue the 
principal, and collect the debt from him in discharge of 
the surety, at least, if the latter will’ undertake to in- 
demnify the creditor for the risk, delay, and expense 
of the suit.'* 


1 Hayes v. Ilaycs, 1 Ch. Cas. 2*2:5. 
a Ibid. 

3 Ante, ^ 327, 730; IMitf. Eq. PI. by Jeremy, p. H8; King v. Baldwin. 
2 Johns. Eh. B. 501, 5G2 ; Hayes v: Ward, 4 Johns. K. 132 ; Nisbet v. 
Smith, 2 15ro. Ch. It. 581, (Bell’s edit.) and note (5) ; Ranelaugh v. 
Ilaycs, 1 Vorn. 190. 

4 Ante, ^ 327, 039, 722, 729, 730; King i?. Baldwin, 2 Johns. Ch. R. 
561, 562 ; Ilaycs e. Ward, 4 Johns. (Ri. R. 132. The cases of Rees i*. 
Herrington, 2 Ves. jr. 510, and Nisbet r. Smith, 2 Bro. Ch. R. 578, do 
not seem It) establish this principle of relief against the creditor. But in 
the case of Wright v, Simpson, (6 Ves. 734,) Lord Eldon seems to admit, 
that the surety might have a right to compel the creditor to proceed 
against the debtor under some circumstances. But, then, in such a case, 
the surety is compellable to deposit the money in court for tlio ji.iyinent 
of the creditor. JSo, that, in liict, it is but the case of an indirect subro- 
gation to the rights of the creditor, upon a virtual payment of the debt b}" 

KQ. JUU. — VOL. II. 17 
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§ 850. So, Courts of Equity will decree the specific 
performance of a general covenant to indemnify, although 
it sounds in damages only, upon the same principle, 
that they will entertain a bill Quia timet, and this, not 
only at the instance of the original covenantee, but of 
his executors and administrators.* Thus, where a party 
had assigned several shares of the excise to A., and the 
latter covenanted to save the assignor harmless in re- 
spect to that assignment, and to stand in his place, 
touching the payments to the king, and other matters, 
and afterwards the king sued the assignor, for money 
which the assignee ought to have paid, the Court de- 
creed, that the agreement should be specifically per- 
formed, ard referred it to a Master, and directed, that 
totics quotics any breach should happen, ho should re- 
port the same specially to the Court, so that the ^ourt 
might, if there should be occasion, direct a trial at law 
in a Quantum dammficatus. The Court farther decreed, 
that the assignee should clear the assignor from all 
these suits and encumbrances within a reasonable time.® 
The case was compared to that of a counter bond, 
where, although the surety is not molested, or troubled 
for the debt, yet after the money becomes payable, the 
Court will decree the principal to pay it.'* 
k 851. There are other cases, where a remedial justice 


such a deposit. See Hayes v. Ward, 4 Jolms. Ch. R. 1‘29 to 13 1, where 
this subject is rriuch discussed, and the principles of the Roman Law arc 
fully stated. 

1 Champion r. Brown, 6 Johns. Ch. R. 40f) ; Ante, § 730. 

3 Banelaugh r. Hayes, 1 Vern. R. 189 ; JS. C. 2 Ch. Cas. HG ; Mitf. 
Eq. PJ. by Jeremy, 148. 

3 Ibid. ; Lee v. Kook, Moseley, R. 318 ; Pember r. Mathers, 1 Bro. 
Ch. R. 53 ; Champion v. Brown, 0 Johns. Ch. R. 405, 406 ; Ante, 327, 
722, 729, 849. 
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is applied in the nature of bills Quia iimet, as where 
Courts of Equity interpose to prevent the waste, or 
destruction, or deterioration of property, pendente Ute, 
or to prevent irreparable mischief. But these cases 
will more properly come under review in our subsequent 
inquiries in matters of injunction.^ 


1 See, al&o, Jeremy on Eq. Juried. B. 3, cli. S, ^ 3, p. 353, 354 ; 1 Madd. 
('ll. I’r. 183, 184 ; Post, ^ 907, 908, 912 to 920. 
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CHAPTER XXIL 

BILLS OP PEACE. 

§ 852. We come, in the next pJace, to the consider- 
ation of what are technically called bills op peace.^ 
These Bills soniotimes bear a resemblance to Bills 
Quia timet, which latter (as has been already stated) 
seem to have been founded upon analogy to certain 
proceedings at the Common Law, Quia timet? Bills 
Quia timet, however, are quite distinguishable from the 
former in several respects, and arc always used as a 
preventive process, before a suit is actually instituted ; 
whereas. Bills of Peace, although sometimes brought 
before any suit is instituted to try a right, arc most 
generally brought after the right has been tried at law. 
It is not my design, in this place, to enter upon the 
subject of the cases generally, in which Courts of 
Equity will decree a perpetual injunction ; for that will 
more properly be examined under another head ; “ but 
simply to treat of bills seeking an injunction, and 
strietly falling under the denomination of Bills of 
Peace. 

§ 853. By a Bill of Peace wo arc to understand a 
bill brought by a person to establish and perpetuate a 
right, which ho claims, and which, from its nature, may 
be controverted by different persons, at different times, 
and by different actions ; or, where separate attempts 


* See Mitf. En. PI. by Jeremy, 1-15, 148 ; Co. Lilt. 100 (a). 
2 Ante, ^ 825. 

8 Post, ^ 873 to 958. 
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have already been unsuccessfully made to overthrow 
the same right, and justice requires that the party 
should be quieted in the right, if it is already suffi- 
ciently established ; or if it should be sufficiently esta- 
blished under the direction of the Court.^ The obvious 
design of such a bill is to procure repose from perpetual 
litigation, and, therefore, it is justly called a Bill of 
Peace. The general doctrine of public policy, which, 
in some form or other, may be found in the jurisprudence 
of every civilized country, is, that an end ought to be 
put to litigation, and, above all, to fruitless litigation ; 
Interest reijmhlicce ut sit finis litinm. If suits might be 
perpetually brought to litigate the same questions be- 
tween the same parties or their privies, as often as 
cither should choose, it is obvious that remedial jus- 
tice would soon become a mere mockery ; for the ter- 
mination of one suit would only become the signal 
for the institution of a new one; and the expenses 
might become ruinous to all the parties. The obvious 
ground of the jurisdiction of Courts of Equity, in cases 
of this sort, is, to suppress useless litigation, and to 
prevent multiplicity of suits. 

§ 85t. One class of cases, to which this remedial pro- 
cess is properly applied, is, where there is one general 
right to be established against a great number of per- 
sons. And it may bo resorted to, either where one 
person claims or defends a right against many, or where 
many claim or defend a right against one.® In such 
cases. Courts of Equity interpose in order to prevent 


' Sco Eidridge v. Hill, 2 Johns. Cli. R. 2S1, 282 ; Alexander v. Pen- 
dlclon, H Oiincli, R. Ifii?, 4fiS ; 3 Wooililcs. Lcct. 50, p. 410, 417. 

- Jurciny on Eq. Juribd. J3. 3, ch. 2, ^ 1, p. 313; El(lrid"i* r. Hill, 2 
Johns. Cli. R. 1331 ; Alexander r. Pendleton, 8 Crancli, R. 46'2, 408. 

17* 
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multiplicity of suits j ^ for, as each separate party may 
sue, or may be sued, in a separate action at law, and 
each suit would only decide the particular right in 
question between the plaintiff and defendant in that 
action, litigation might become interminable. Courts 
of Equity, therefore, having a power to bring all the 
parties before them, will at once proceed to the ascei’- 
tainment of the general right ; and, if it be necessary, 
they will .asccitain it by an action or issue at law, and 
then make a decree finally binding upon all the par- 
ties.® 


' Ewelmc Hospital v. Andovei, 1 Tern. 206; Hanson r. (Gardiner, 7 
Ves. 309, 310; Waic v» Horwood, M Ves. 32, 33; Dilloy v. 2 

Ves.jr.4H6; Cooper, PI. Kq. Tntrod. xxxiv.; Fddrid^e v. Hill, 2 Johns. 
Ch. K. 281. 

2 Eden on Injunctions, ch. 10, p. 35H, 339, 300 ; Cooper, Eq PI. ch. 3, 
p. 133, 151 ; Gilb. F(^um Roman. 193; 1 Madd. Ch. Pr. 110, Ml ; 2 Kq. 
Abridgf. 172, pi. 3, 5; Milford, Kq. PI. by Jeremy, 147 ; Tcnhain ?'. Her- 
bert, 2 Aik. U. 483, 481; Kldridgc v. Hill, 2 Johns. Ch. li. 281,282; 
Trustees of Huntington i\ ^iicoll, 3 Johns. K. 50G, .589, 590, 591, 595, 
002, 603. The nature of this jurisdiction is thus stated by Lord Rodes- 
dalc : “ Courts of Equity w iW also prevent multiplicity of suits ; and the 
cases, in ^vhich it is altemptpd, and tlie means used for that purpose, arc 
variou.s. With this view, uliere one general legal light is elaimed .against 
sf3veral distinct persons, a hill may be broughtto establish the right. 'I'iius, 
where a right of fishery was claimed by a corporation throwghout the 
course of a considerable river, and was opposed by the lords of manors 
and owners of lands adjoining, a bill wa.s enlerlaincd to establish the right 
against the several opponents, and a demurrer was overruled. As tlic 
object of such bills is to prevent multiplicity of suits, by determining the 
rights of the parties upon issues directed by the Court, if necessary for its 
information, instead of sufforing the parties to he harassed by a number 
of separate suits, in which each suit would only determine the particular 
right in question between the plaintiil' and the defendant in it, such a 
bill can scarcely be sustained, where a right is disputed between two 
persons only, until the right has been tried and decided upon at law. 
Indeed, in most ca.ses it is held, that the plaintiff ought to establish his 
right by a determination of a Court of Law in his favor, before h (3 fdes 
his bill in equity. And, if he has not so done, and the right he claims 
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§ 855. Bills of this nature may be brought by a 
parson for tithes against his parishioners ; by parish- 
ioners against a parson to establish a modus; by a 
lord against tenants for an encroachment under color 
of a common right ; or by tenants against the lord for 
disturbance of a common right ; by a party in interest 
to establish a toll due by a custom ; by a like party to 
establish the rights to profits of a fair, there being se- 
veral claimants ; by a lord to establish an enclosure, 
wliich he has approved under the statute' of ^Merton, 
and which his tenants throw down, although suflicient 
common of pasture is left.* 

§ 85G. 8o, where a party has possession, and claims 
a riglit of fishery for a considerable' distance on a river, 
and the riparian proprietors set up several adverse 
rights ; he may have a bill of peace against all of them 
to establish his right, and quiet his possession.^ 8o, a 
Bill of Peace will lie to settle the amount of a general 
fine to be paid by all the copyhold tenants of a manor. 
8o, it will lie to establish a right of common of the free- 


fias not llio .<;incti()n of loiifr possession, and he has any means of trying- 
the matter at law, a demurrer will Iiold. If he has not been actually inter- 
rupted or dispos.scsscd, so tlial ho hasi had no opporiiinity of trying his 
right, ho may hnng a bill to e.'^taldisb it, though ho ha8 not previously 
recovered in alhrmance of it at law, and in such a case a demurrer has 
been overruled.’’ IMiif. h]q. PI. by Jeremy, 145, 110. 

' Ibid.; How r. 'lonaiits of IJrooiiisgrovc, 1 Vern. ‘JJ; fjwelmc IIos- 
jiital r. Andover, I A^ern. 2i)0 ; Tawlol r. Ingres, 1 Vern. SOS ; Brown u, 
VorinudiMi, I (Mi. Cas, ‘J72 ; Rudgo Hopkins, 2 Eq. Abridg. p. 170, 
pi. 27 ; Conyers r. Abergavenny, 1 Aik. 281, 285 ; Poore c. ('lark, 2 Atk. 
515 ; Weeks v. Staker, 2 301 ; Arlhingtoii v. Fawkes, 2 Vern. 350; 

Corporation of Carlisle r. AVilson, 1.M A"cs. 279, 280; Han.sori r. (Jardiner, 
7 Ves. 305, 309, 310 ; Duke of Norfolk r. iMycrs,4 Madd. Hep. 50, 117. 

^ Mayor of York Pilkinglon, I Aik. 282; 'reiilramr. Herliert, 2 Atk. 
11. 483. See New River (.’ompany Graves, 2 A"ern. 431, 432. 
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hold tenants of a manor.* So, it will lie to establish a 
duty, claimed by a municipal corporation against many 
persons, although there is no privity between them.® 

§ 857. But to entitle a party to maintain a Bill of 
Peace, it must be clear that there is a right claimed, 
which affects many persons, and that a suitable number 
of parties in interest are brought before the Court ; for, 
if the right is disputed between two persons only,- not 
for themselves riiid all others in interest, but for them- 
selves alonej the bill will be dismissed ; for it cannot then 
conclude any persons, but the very defendants.® 

§ 858. It seems, too, that Courts of Equity will not, 
upon a bill of this nature, decree a perpetual injunction 
for the cstablishnieilt or the enjoyment of the right of 
a party, who claims in contradiction to a public right ; 
as if he claims an exclusive right to a highway, or to a 
common navigable river, or an exclusive right to a rope 
ferry across a river ; for it is said, that this would bo to 
enjoin all the people of the state or country But the 
true principle is, that Courts of Equity will not, in such 
cases, upon principles of public policy, intercept the 
assertion of public rights. 


^ Middleton r. Jackson, 1 C’h. Rep. 18 (33) ; Popliam v. Jjancastcr, 
1 Ch. Rep. (Dfl) ; Cowper v. Clerk, 3 P. Will. 157 ; Powell r. Powis, 

1 Youngc & Jerv. 159. 

2 City of London v. Perkins, 4 Pro. Pari. R. 157 ; 1 Madd. ('li. Pr. 13H, 
130; Mayor of Vork Pilkinglon, 1 Aik. R. 284 ; Tcnliam t\ Herbert, 

2 Aik. 483, 481. 

3 Disney v. Robeitson, Rnnb. R. 41 ; Cowper v. Clerk, 3 P. Will. 157 ; 
Welby V. Duke of Rutland, C Pro. Pari. R. 575 ; S. C. 3 Pro. Pari. Cas. 
by Tomlins, 39; ^lilford, Kri. PI. by Jeremy, 109^ 170; Cooper, Kq. PI. 
ch. 1, p. 41 ; 1 Madd. Cli. Pr. 110; Weller v. Smeaton, 1 Pro. Ch. R. 
572 ; Baker v. Rogers, 2 Eq. Abridg. 171, pi. 2; Select Cas. in (JIi. 74, 
75 ; Alexander v. Pendleton, 8 Cranch, R. 402, 408. 

4 1 Madd. Ch. Pr. 139 ; Hilton v. Lord Scarborough, 2 Eq. Abridg. 171, 
pi. 2 ; Mitf. Eq. by Jeremy, 148. 
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§ 859. Another class of cases to which Bills of Peace 
are now ordinarily applied, is, where the plaintiff has, 
after repeated and > satisfactory trials, established his 
right at law ; and yet is in danger of farther litigation 
and obstruction to his right from new attempts to con- 
trovert it. Under such circumstances. Courts of Equity 
will interfere, and grant a perpetual injunction to quiet 
the possession of the plaintiff, and to suppress future 
litigation of the right.* This exercise of jurisdiction 
was formerly much questioned. Lord Cowper, in a 
celebrated case, where the title to land had been five 
several times tried in an ejectment, and five verdicts 
given in fixvor of the plaintiff, refused to sustain the 
jurisdiction for a perpetual injunction ; and said, that 
the application was new, and did not fall under the 
general notion of a Bill of Peace, and this was only a 
suit between A and B, and one man is able to contend 
against another. But his decision was overruled by the* 
House of Lords, and a perpetual injunction was decreed, 
upon the ground, that it was the only adequate means 


• Seo Trustees of Huntington v, Nicoll, 3 Johns. 11. 5S9, 5!)0, 591, 595, 
60’3 ; Alexander r. Pciulleloir, 8 Cranch, 4()*2, ‘1()8 ; Com. Dig. Cliancery, 
1). 13; lOarl of Hath v. Sherwin, Prcc. Ch. 201 ; S. C. 10 MotJ. 11. 1 ; 
]\Iitf. Eq. rj. by Jeremy, M3, 111; Eden on Injunct, ch. 10, 'p. 350; 
Eltlridge v. Hill, 2 Johns. Ch. li. 281. Lord Ivcdesdalc thus decribes 
this jurisdiction . “ In many cases the Courts of ordinary jurisdiction 
admit, at least for a certain time, of repeated attempts to litigate the same 
quc»tioii. To put an end to the oppression occasioned hy the abuse of 
this privilege, the Courts of Equity have assumed a jurisdiction. Thus, 
actions of ejectment having become the usual mode of trying titles at the 
Common Law, and jud^ents in those actions not being in any degree 
conclusive, the Courts of Equity have interfered ; and, after repeated trials, 
and satisfactory determination of questions, liave granted perpetual injunc- 
tions to restrain further litigation ; and thus liavc in sonic degree put that 
restraint upon litigation, which is the policy of the Common Law in the 
case of real actions.” Mitford, Eq. PJ. by Jeremy, 143, ML 
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of suppressing oppressive litigation and irreparable 
mischief.* And this doctrine has ever since been 
steadily adhered to. Plowevcr, Courts of Equity will 
not interfere in such cases before a trial at law ; nor 
until the right has been satisfactorily established at 
law. But, if the right is satisfixetorily established, it is 
not material, xvhat number of trials have taken place, 
whether two only, or more.® 

§ 8G0. These seem to bo the only classes of cases, in 
which Bills of Peace, technically so called, will lie.® But 
there are other cases bearing a close analogy to them, 
in which a like relief is grantvd ; as, for instance, cases 
of confusion of boundaries’, w’hich, however, require 
some superinduced Equity; and cases of quitrents, 
where the remedy at law is either lost or deficient.'* 
Cases of mines and collieries may also bo mentioned, 
where Courts of Equity will entertain bills in the 
nature of bills Quia liinct, and Bills of Peace, where 
there is danger that the mine may be ruined in the 
mean time, before the right can be established ; and 
upon such a bill the Court will grant an adequate 
remedy by quieting the party in the enjoyment of his 


' Eafl of IJath v. Sherwin, Tree. Cli. 201 ; S. C. 10 Mod. 1 ; S. C. 
1 Bro. I'arl. Cas. 260, 270 [2 I3ro. Pari. Cas. by Tomlins, 217] ; Leighton 
V Leighton, 1 P. Will. 071,072; Trustees of Huntington v. Nicoll, 
3 Johns. Rep. 566, 589, 590, 591, 595, 601, 602 ; Milf. Eq. Pi. by Jeremy, 
143, Ml ; (Jilb. Forurn Roman. 195. 

2 Dcvon&lier v. Newenham, 2 Sch. & Lefr. 208, 209 ; Leighton 
Leighton, 1 P. Will. 671, 672 ; Tonham r. Herbert, 2 Aik. 483 ; Earl of 
Darlington v. Bowes,! Eden, R. 270,271,272; Eden on Injunctions, 
ch. 16, p. 3.04, 3.‘>5 ; Eldridge Hill, 2 Johns. #h. K. 281, 282 ; Weller v. 
Smeaton 1 Cox, R. 102 ; S. C. 1 Bro. Ch. R. .573 ; Alexander v, Pendle- 
ton, 8 Cranch, R. 462, 408. 

3 KIdridge v. Hill, 2 Johns. Ch. R. 281, 282. 

1 Eden on Injunctions, ch. 16, p. 361, 362; Ante, ^ 622, 684, 686; 
Com. Dig. Chancery, D. 13. 
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right, by restoring things to their old condition, and by 
establishing the right by a decree.* Other cases, also, 
where the object of the bill is to prevent vexatious 
suits, will occur under the head of Injunctions,- 


1 Falmouth (Lord) v. Innys, Moseley, R. 87, 89; Post, § 929 ; sec also 
Alexander v. Pendleton, 8 Cranch, R. 462, 468. In Bush v. Western, 
Prec. Cli. 530, the plaintilT had been in possession of a watercourse up- 
wards of sixty years, and the defendant claimed the land, through which 
the watercourse ran, under a foreclosed mortgace. The defendant ob- 
structed the w'atercoursc, and the plaintilT brought a bill for an injunction 
to quiet his, the plaintilT's possession, and it was bold maintainable not- 
wdtlislanditig there was a remedy at law, and the title had not been esta- 
blished at law. 

Post, ^ 925, 926, 927, 028, 929, 930. 
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CHAPTER XXIII. 

INJUNCTIONS. 

§8(51. The last subject, which is proposed to be 
treated under the second he.id of concurrent Equity 
Jurisdiction, namely, ivliere the peculiar remedies^ 
atForded by Courts of Equity, constitute the principal, 
although not the sole ground of jurisdiction, is that of 
INJUNCTIONS. A Writ of Injunction may be described 
to be a judicial process, whereby a party is required to 
do a particular thing, or to refrain from doing a parti- 
cular thing,^ according to the exigency of the writ.^ 
The most common sort of injunctions is that, Avhich 


^ [It seems, a Court of Equity lias no power to order a jiariy to undo 
what he has doiic. Bradbury r. The Manchester, Sheflicld, and Lincoln- 
shire Bailway Co. 8 Eng. Law & Eq. R. M3.] 

2 Gilb. Forum Rom. ch. M^ p. &c. ; Eden on Injunct, cli. 14, 

p. 290^ &c. ; 1 Wooddes. Lect. 7, p. 206. It has been remarked by Mr. 
Eden, that wlierever a plaintiff appears entitled to equitable relief, if it 
consists in restraining the commission or the continuance of some act of 
the defendant, a Court of Equity administers that relief by injunction. In 
many cases it enforces it by means of the process of a writ of injunction, 
properly so called. But he proceeds to remark : “ But as the known forms 
of that remedy arc by no means adapted to every case, in which the Court 
has jurisdiction to interpose, the prohibition has, in numerous cases, been 
issued and conveyed in the shape merely of an order in the nature of an 
injunction. And as the Court treats the neglect or disobedience of all 
orders as a contempt, and enforces the performance of them by imprison- 
ment, the object sought is equally attained by an order of this nature as by 
a writ. The distinction Is consequently di.srcgarded in practice, and these 
orders, though not enforced by means of the writ of injunction, have indis- 
criminately obtained the name of injunctions.’’ Eden on Injunct, ch. 14, 
p. 290. 
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operates as a restraint upon the party in the exercise 
of his real er supposed rights ; and this is sometimes 
called the Remedial Writ of Injunction. The other 
sort, commanding an act to be done, is sometimes called 
the Judicial Writ, because it issues after a decree, and 
is in the nature of an execution to enforce the same ; 
as, for instance, it may contain a direction to the party 
defendant to yield up, or to quiet, or to continue, the 
possession of the land, or other property, which consti- 
tutes the subject-matter of the decree in favor of the 
other party ^ 

§ 8G2. The object of this process, which is most 
extensively used in equity proceedings, is generally 
preventive and pi’otectiyo, rather tha'n restorative; jd- 
though it is by no means confined to the former.^ It 
seeks to prevent a meditated wrong more often than to 


* Fidoii on Injunct, ch. I, p. 1, 2 ; 3 Wootldes. Lect. fifi, p. 397 ; Jeremy 
on K(]uity Jiitisd. B, 3, cli.'i, 1, p. 308, &c.; Gilb. Fommrium. ch. 11, 
p. 191, 1!).5 ; Sirililey o. llawkic, 3 Aik. R. 2T.> ; Iliij^iienin r. Baseloy, 
15 Ves. 179. — This i.s the dislinolioii stated by Mr. Eden in ins excellent 
Tjcalisc on Injunctions, (ch. 1, p. I, 2,) a work, of which I have made 
constant vise in this cliapter. But it may be doubted if the appellation, 
jiuhciul writ, i.i not sliclly applicable to all writs of injunclion ; since they 
are not wrius of course, but are specially ordered by the (’ouit after the 
suit is instituted upon a hearing of the mailer. The description of the 
writ by iMr. Jeremy seems suflicieiitly accurate. **' An injunction,” says 
ho, “ is a writ, framed according to the circnm^nces of the case, com- 
manding an act, which this Court regards essential to justice, or restrain- 
ing an act, which it esteems contrary to equity and good conscience.” — 
(Jeremy on E»[. Jurisd. ch. 2, ^ 1, p. 307.) If one were disposed to be 
scrupulously critical on such a subject, he might object to the apparent 
contrast between justice in the first part of the sentence, and equity and 
good conscience in the latter. The truth is, that, in this connection, the 
words have the same identical meaning. See 1 Madd. Ch. Pr. 104, 105, 
100 . 

3Com. Dig. Chancery, D, 11, D. 13; Gilb. For. Roman, ch. 11, p. 
192, 191. 
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redress an injury already done. It is not cqnfined to 
cases falling within the exercise of the concurrent juris- 
diction of the Court ; but it equally applies to cases 
belonging to its exclusive and to its auxiliary jurisdic- 
tion.^ It is treated of, however, in this place, princi- 
pally, because it forms a broad foundation for the exer- 
cise of concurrent jurisdiction in equity. In cases, 
calling for such redress, there is always a prayer in the 
bill for this process and relief; and hence, bills of this 
sort are commonly called Injunction Bills.^ 

8G3. Indeed, unless an Injunction is specifically 
prayed for by the bi^l, it is the settled practice not to 
grant this remedial process; because (it has been said) 
the defendant might make a different case by his 
answer against the general words of the bill, from what 
he would have done against the specific prayer for an 
injunction.® This, at least, constitutes an exception 
from the general doctrine, as to the efficacy 'of the 
prayer for general relief.^ The granting or refusal of 
injunctions is, however, a matter resting in'the sound 
discretion of the Court; but injunctions are now more 
liberally granted than in former times.® 

§ 864. The Writ of Injunction is peculiar to Courts 
of Equity, although there are some cases, where Courts 
of Law may exercise analogous powers ; such as by the 
writ of prohibition and estrepement in cases of waste.® 

1 Jeremy on Eq. Jurisd. 13. 3, ch. 2, ^ 1, p. 308. 

2 Milford Eq. Pi. by Jeremy, 47 ; Story on Equity Plead. ^ 41. 

3 Savi»ry r. Dyer, Amhl. U. CO; Eden on Injunct, ch. 3, p. 48, 49 ; Id. 
ch. 15, p. 321 ; Cooke v. Marty n, 2 Aik. 3 ; Grimes v, French, 2 Atk. 141 ; 
Dormer v. Fortescue, 3 Aik. 131 ; Manaton v. Molesworlh, 1 Eden, U. 
20; 2 Madd. Ch. Pr. 173; Story on Equity Plead. ^ 41. 

4 Ibid. 

6 1 Madd. Ch. Pr. 104. 

V 3 In the case of JeOersoa r. The Bishop of Durham, (1 Bos. & Pull. 
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The cases, however, to which these legal processes are 
applicable, ftre so few, and so utterly inadequate for 


105, 120 to 132,) the subject of these remedies in Courts of Law, in cases 
of waste, is very learnedly discussed. A single passage from the opinion 
of Lord Chief Justice Eyre, ma*y serve to explain them, and show their 
inadequacy, as a remedy. <*The state of the common law,” said he, 
” with respect to waste, has been so fully laid open by the bar, that I 
need do little more than allude to it. At common law, the proceeding in 
waste was by writ of prohibition from the Court of Chancery, which was 
considered as the foundation of a suit between the party buffering by the 
waste, and the party committing it. If that writ was obeyed, the ends of 
justice were answered. But if that was not obeyed, and an alias and 
plurics produced no elTect, then came the original writ of attachment out of 
Chancery, returnable in a Court of Common Law, which was considered 
as the original writ of the Court. The form of that writ shows the nature 
of it. It was ihe same original writ of attachment, which was and is the 
foundation of all the proceedings in prohibition, and of many other proceed- 
ings in this Court at this day. — Si A. B. fecerit te securum, &c., tune 
pone, &c., quod sit coram justiciariis nostris, &c., ostensura, quarefecit 
vastam, Ac., contra prohibitioncm nostram, &c. That writ being return- 
able in a Court of Common Law, and most usually in a Court of Common 
Picas, on the defendant appearing, the plaintiff counted against him ; he 
pleaded; the question was tried; and, if the defendant was found guilty, 
the plaintiff recovered single damages fur the waste committed. Thus 
the matter stood at common law. It has been said, (and truly so, I think, 
so far as can be collected from the text- writers,) that, at the common law, 
this proceeding lay only against tenant in dower, tenant by the curtesy, 
and guardian in chivalry. It was extended by different statutes to far- 
mers, tenants fur life, and tenants fur years, and, I believe, to guardians in 
socage. That which these sfitutes gave by the way of remedy, was not 
so properly the introduction of a new law, as the extension of an old one 
to a new description of persons. The course of proceeding remained the 
same as before these statutes were made. The first act, which introduced 
anything substantially new, was that which gave a writ of waste or 
estrepement pending the suit. It follows, of course, that this was a judi- 
dicial writ, and was to issue out of the Courts of Common Law. But, 
except for the purpose of staying proceedings pending a suit, there is no 
intimation in any of our text-wiiters, that any prohibition could issue from 
those Courts. By the Stat. of West. 2, the writ of prohibition from the 
Chancery, which existed at common law, is taken away, and the writ of 
summons substituted in its place. And, although it is said by Lord Coke, 
when treating of prohibitions at the common law, that it ‘ may be used at 
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the purposes of justice, that the processes themselves 
have fallen into disuse; and almost all the remedial 
justice of this sort is now administered through the 
instrumentality of Courts of Equity.’ The jurisdiction 
in these Courts, then, has its true origin in the fact, 
that there is either no remedy at all at law, or the 
remedy is imperfect and inadequate. The jurisdiction 
was for a long time most pertinaciously resisted by the 
Courts of Cotumon Law, especially when it was applied 
by an injunction to stay suits and judgments in these 
Courts.® But it was firmly established in the reign of 
King James the First, upon an express appeal to that 
monarch ; and it is now in constant and unquestioned 
exercise.® 

§ 805. It has been justly remarked by an eminent 
civilian, that injunctiohs, issued by the Courts of Equity 
in England, partake of the nature of interdicts accord- 
ing to the Roman Law.'* The term interdict was used 
in the Roman Law in three distinct, but cognate senses. 
It was, in the first place, often used to signify the 


this day,’ those words, if true at all, can only apply to that very ineiToc- 
tual writ directed to the sheriff, empowering Jiim to take the posse comi- 
tatus to prevent the commission of waste intended to be done. The writ 
directed to the party was certainly taken uvAy by tlie statute. At least, 
as far as my researches go, no such writ has issued, even from Chancery, 
in the common cases of waste by tenant in dower, tenants by the curtc.sy, 
and guardians in chivalry, tenants for life, &c., &c., since it was taken 
away by the Statute of West. 2, Thus the common-law remedy stood 
with the alteration above mentioned, and with the judicial writ of estrepe- 
ment introduced pendente lite.” 

1 Eden on Injunct, ch. 9, p. 158, 159, 160 ; 3 Wooddes Lect. 50, p. 
399; Com. Dig. Chancery, D. 11. 

2 3 Wooddes. Led. 56, p. 398 ; 1 Wooddes. Led. 6, p. 186 ; 1 Ch. 

^.Rep. App. ; Eden on Injunct, ch. 3, p. 135. 

3 Ibid. ; 3 Wooddes. Lect. 56, p. 398. 

4 Halifax, Roman Civil Law, ch. 6, p. 102. 
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edicts made by the Prsetor, declaratory of his intention 
to give the femedy in certain cases, chiefly to preserve 
or to restore possession. And hence such an interdict 
was called edictal ; Edictdle, prcdorm edidis pro- 
pomtiir, ut sciant otnnes ed formA posse implonan. Again, 
it was used to signify his order or decree, applying the 
remedy in the given case before him ; and then it was 
called decretal ; Eccretale, qaod Prcetor pro re nald im- 
plorantibus dccrevit." And in the last place, it was used 
to signify the very remedy sought in the suit com- 
menced under the Praetor’s Edict ; and thus it became 
the denomination of the action itself.^ 

§ 860. It is in the second sense above stated, that 
the Interdict of the Roman Law bears a resemblance to 
the Injunction of Courts of Equity. « It is said to have 
been called Interdict because it was originally inter- 
posed in the nature of an interlocutory decree between 
two parties, contending for possession, until the pro- 
perty could be tried. But afterwards the appellation 
was extended to final decretal orders of the same 
nature. In the institutes. Interdicts arc thus de- 
fined. Interdicts were certain forms of words, by which 
pie Proctor either commanded or prohibited something 
to he done ; and they w’ere chiefly used in controversies 
respecting possession, or qtiasi possession. Erant avdem 
Interdicta forma; aique conceptiones verbortim, qnibvs Erec- 
tor aid jabebat aliqidd fieri; aid fieri prohibebat. * Quod 
tunc marinie fiebat, cum de possessione, aid quasi posses- 
sione, inter atiquos contendebatur? They were divided 

> Livingston on the Battnre case, 5 American Law Jonrna), 271, 272 ; 
Brisson tie Verb. Sig. interdictum; Vicat, Vocab. Iiiterdictum ; lleineccii •, 
Elem. Pand. Ps. 6, § 285, 280. 

3 Inst. Lib. 4, tit. 15; Intrud. 

18 * 
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into three sorts, prohibitory, restitutory, and exhibi- 
tory interdicts. Prohibitory- were those, by which the 
Prastor forbade something to be done, as when he for- 
bade force to be used against a lawful possessor ; resti- 
tutory, by which he directed something to be restored, 
as when he commanded possession to be restored, to 
any one, who had been ejected from the possession by 
force; exhibitory, by which he ordered a person or 
thing to be produced.^ After this definition or descrip- 
tion of the various sorts of Interdicts, the institutes 
proceed to state, that some persons nevertheless have 
supposed, that those only can be properly called Inter- 
dicts, which were prohibitory ; because to interdict, is 
properly to denounce and- prohibit ; and that the resti- 
tutory and exhibkory Interdicts should properly be 
called decrees. But that by usage they are all called 
Interdicts, because they arc pronounced between two 
.persons. Simi iamcn, qui patent, propri^ Interdkfa ea 
vocari, quee qyroliibitoria sunt, quia interdiccre sit denimtiare 
et proldhcrc ; Jtestitutoria uutem et Exhihitoria, proprU 
Decreta vocar-i. Sed tainen obtiniut, omnia interdieta ap- 
peUari, quia inter duos dicuntur? 

§ 867. Another division of Interdicts in the Roma* 
Law was into those, which Avere (1.) to gain or acf^uirc 
possession; or (2.) to retain possession; or (3.) to re- 
cover possession.® And again, another division was 
into those, which were (1.) single, in which each of the 


1 Inslit. Lib. 4, tit, 15, § 1 ; iicinecc. Elem. Pand. Pa. 6, Lib. 43, ^ 285, 
286, “287 ; Halifax on Civil Law, ch. 6, p. 101 ; Dig. Lib. 43, lit. 1, 1. 1, 
2 ; Potiner Pand. Lib. 43, lit. 1, to 10; Vicut, Vocab. voce, intcr- 
dictum. 

3 Inst. Lib. 4, tit. 15, ^ 1. 

3 Inst. Lib. 4, tit. 15, ^ 2, 3, 4 ; Halifax on Roman Law, ch, C, p. 
101 . 
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litigant parties sustained one character, that of Plaintiff 
ov Actor, ov Defendant or Rem; or (2.) double, in which 
each of the litigant parties sustained two characters,* 
that of Plaintiff or Actor, and that of Defendant or 
Rem?- 

§ 868. From this summary account of the Roman 
Interdicts, which were, after a time, superseded by 
what were called extraordinary actions, in which judg- 
ment was pronounced without any antecedent inter- 
dict, and in the same manner as if a beneficial action 
had been given in consequence of an Interdidt,^ it is 
easy to perceive that they partake very much of the 
nature of injunctions in Courts of Equity, and were ap- 
plied to the same general purposes ; that is to say, to 
restrain the undue exercise of rights, to prevent threat- 
ened Avrongs, to restore violated possessions, and to 
secure the permanent enjoyment of the rights of pro- 
perty. 

§ 869. In the early course of Chancery proceedings, 
injunctions to quiet the po.?session of the parties before 
the hearing were indiscriminately granted to cither 
party, plaintiff or defendant, in cases where corporeal 
hereditaments were the subject of the suit j the object 
of them being to prevent a forcible change of posses- 
sion by cither party pending tlie litigation.’’ These 


1 Inst. Lil). 4, lit. 15, § 7 ; Halifax on Roman Law, ch. 6, p. 101. 

2 lust. Lil). 4, tit. 15, 8. 

3 Kden on Injnnciions, ch. 16, p. 33*2 lo 334; 2 Collect. Juiid. 190; 
Reanic.s, Ord. l^li. 1.5, and note (19). One of Lord Bacon's Ordinances 
(20) is, that Injunctions fir possession arc not lo be pranicd before a 
decree ; but where the possession hath continued by the space of Jhree 
years before thabill exhibited ; and upon the same title, and not upon any 
title by leave, or otherwise determined.” Beames, Ord. ch. 15. — rids 
vi'as probably the origin of the Chancery Proceedings in Ireland stated in 
the text ; Post, ^ 870. 
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injunctions bore a very close resemblance to tho inter- 
dict, JJli possidetis, of the Roman Law, which was 
•granted to either party in a suit, who was then in pos- 
session, in order that he might be secured therein as 
the legal possessor during the litigation.' Hoc Inter- 
dictum [Uti possidetis) de soK possessore scriptum cst, quern 
potior cm Predor in solipossessione habclcd ; et est proldli- 
torimn ad rctinendam possessionem!^ Est igitur hoc inter- 
dictum, quod t utyb Uti possidetis appeUutur, reiinend<r pos- 
sessioiiis ; nam hujus rci cattsd redditur, ne vis fiat, d, qui 
possiditfi Uoc inlerdictum duplex cst ; ct hi, quibus corn- 
petit, (t Actores et ltd sunt* 

§ 870. The practice of granting injunctions of this 
sort has (it is said) become obsolete in England, if not 
altogether, ct least in so great a degree, that there are 
few instances of it in modern times.® But injunctions 
of the nature of an Interdict, Unde vi, of the Roman 


1 Ildlifaz on Roman Law, ch. G, p. 101, lOJ. 

2 Dig Lib. 43, tii. 17, 1 1, ^ 1 

3 Dig Lib. 43, lit. 17, 1 1, ^ 1. 

4 Dig Lib 13, ut. 17, 1. 3, ^ 1. — Proect flings analogous to llioso in 
the Romm Liw are recognized in tho Scoiiiah Jurispiudeiice Ersk. 
ln*«t. p. 761, $ 47. 

5 Eden on Injunct, ch. 10, 333, 334 , Hughes r. Trustees of Morden 
College,! Ves. 188, 189, Anon 2 Ves 41o. — In America, irijiiiiclions 
of this sort are not without precedent. Thus, in Varifk u. Corporation of 
New York, (4 Johns Ch. R. 53,) Mr. Chancellor Kent granted an in- 
juncrion against the Corporation, (until they should have established their 
right at law,) to pre\ent them from digging into the soil and tlirowing 
down the fences of a close, which the plaintiff had possessed lor twenty- 
live years, the acts being done by the Corporation under the rhim of us 
being a public highway. Tho case is a good dcil liko that of Hughes v. 
Trustees of Morden College, 1 Ves. 18S. Why may not cases of this 
sort be properly referable to the doctrine of irreparable mischief, or to pre- 
vent multiplicity of suits^ Sec Belknap v, Iklknap, 2 Johns Ch R. 463; 
Agar 0 . Regent’s Canal Company, Coop. Dq. R. 77; Shand v Aberdeen 
Canal Co., 2 Cow. 11. 519. 
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Law, to restore a possession, from which the party has 
beon forcibly ejected, are; under the name of possessory 
bills, said to be still common in Ireland.’ The Inter- 
dict, Unde vi, ih the Roman Law was granted to restore 
a possession forcibly taken away ; whereas, the Inter- 
dict, Uti possidetis, was granted to preserve a present 
possession. lUud {InlerMmi wide vi) says tho Digest, 
enini i'cJlluit vi aniissain possessiomn ; hoc (Interdiclnm 
vti pns^idilis) liictnr, nc amUlatxir possessio. Denupue 
Pndor pos&idcn/i vim fieri vclat ; ei illud quidcni Intcrdic- 
turn oppmjml posscssorem ; hoc tuclvr? 

§ 871. It is obviously incompatible with the object 
of these Commentaries to enumerate' in detail (even if 
such a task were practicable) the various cases, in 
which a wiit of injunction will be granted in Courts 
of Equity. Many cases of this sort have already been 
incidentally taken notice of in tho preceding pages; 
and others again will occur hereafter. What is pro- 
posed to be done in this place is, to enumerate some 
only of the more common cases, in which it is applied, 
rather as illustrations of the nature and extent of the 
jurisdiction, than as a complete analysis of jl. 

§ 872. A learned writer, whose woik on this subject 
is in high estimation, has enumerated, among the most 
Oldinary objects of the remedial wiit of injunctions, tho 
following : “ To stay proceedings in Courts of Law, in 
the Spiritual Courts, the Courts of Admiralty, or .in 
some other Court of Equity ; to restrain the indorse- 
ment or negotiation of notes and bills of exchange, the 


* Eden on Injunct, ch. 1C, p. 33i ; 2 Brown, Pail. Cas. by Tomlins, 28 , 
Anon. 2 Ves. 115. 

- Dig. Lib. 43, tit. 17, 1. 1, $4; Halifax on Roman Law, cli. C, p. 
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sale of land, the sailing of a ship, the transfer of stock, 
or the alienation of a specific chattel ; to prevent the 
wasting of assets or other property pending litigation ; 
to restrain a trustee from assigning the legal estate, or 
from setting up a term of years, or assignees from 
making a dividend; to prevent the removing out of 
the jurisdiction, marrying, or having any intercourse, 
which the Court disapproves of, with a ward ; to 
’ restrain the commission of every species of waste to 
houses, mines, timber, or any other part of the inherit- 
ance ; to prevent the infringement of patents, and the 
violation of copyright, either, by publication or theatri- 
cal representation; to suppress the continuance of 
public or private nuisances ; and <by the various modes 
of interpleader, restraint upon multiplicity of suits, or 
quieting possession before the hearing, to stop the pro- 
gress of vexatious litigation.” ’ But he immediately 
adds; “These, however, are far from being all the 
instances, in which this species of equitable interposi- 
tion is obtained. It would, indeed, be difficult to enu- 
merate them all ; for in the endless variety of case!?, 
in which a plaintiff is entitled to equitable relief, if 
that relief consists in restraining the commission or the 
continuance of some act uf the defendant, a Court of 
Equity administers it by means of the writ of injunc- 
tion.” 1 

§ 873. The illustrations of the jurisdiction which 
will be attempted in our pages, will be principally 
limited to cases of injunctions to stay proceedings at 
law; to restrain vexatious «uits ; to restrain the aliena- 
tion of property; to restrain waste; to restrain nui- 


1 Eden on Injunct, ch. 1, p. 1, 2. See also 1 Madd. Ch. Fr. 106. 
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sances; to restrain trespasses; and to prevent other 
irreparable mischiefs. We shall then add soine few 
instances of special injunctions, in order more fully 
to develop the nature and extent of this most hene- 
ftcial process of preventive and remedial justice. It 
should bo premised, however, that injunctions, when 
granted on bills, are either temporary, as until the 
coming in of the defendant’s answer ; or until the farther 
order of the Court ; or until the hearing of the cause ; 
or until the coming in of the report of a Master ; or 
they are perpetual, as when they form a part of the 
decree after the hearing upon the merits, and the de- 
fendant is perpetually inhibited from any assertion of a 
particular right, or perpetually restrained from the 
doing of a particular act.^ 

§ 874. And in the first place, as to injunctions to 
stay proceedings at law.® Injunctions of this sort are 
sometimes granted to stay trial ; or, after verdict, to 
stay judgment ; or, after judgment, to stay execution ; 
or, if the execution has been effected, to' stay the 
money in the hands of the sheriff ; or, if part only of 
the judgment debt has been levied by a fiu'i facias, 
to restrain the suing out of another f. fa., or a ca. sa., 
according to the exigency of the particular ca.se.3 This 
jurisdiction of granting injunctions, in an especial 
manner, met the decided opposition and hostility of 
the Courts of Common Law, from a very early period 


^ Sec 3 Wooddes. Lect. 6C, p. 416; Gilb. Forum Roman, cli. 11, p. 
194, 195. 

2 [As to the principles upon which a Court of Chancery acts in such 
cases, see Dalglish v, Jarvie, 2 Mac. & Cord. 231 ; 2 Hall & Twells, 
437.] 

2 3 Wooddes. Led. 56, p. 406 ; Post, 866. • 
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of the exercise of Equity Jurisprudence. The com- 
mon mode in ^vhich this relief was granted, was after a 
judgment*at law, by enjoining the plaintill’ not to sue 
out execution upon the judgment.* This was supposed 
to trench upon the jurisdiction of the Courts of ConS- 
mon Law, from its tendency to destroy their conclu- 
siveness, and to make nullitie.s of their judgments ; 
since -an execution is properly said to be frucim, finis, 
ct effedm h'/jis ; and, therefore, is the life of the law.^ 
The exercise of this jurisdiction, however, can be dis- 
tinctly traced back to the beginning of the reign of 
Henry the Seventh ; “ and although it was constantly 
struggled against, and even constituted one of the 
articles of impeachment against Cardinal Wolsey, in 
the reign of Henry the Eighth ; yet it was constantly 
upheld by the chancellors, and was finally and conclu- 
sively established in the reign of King James, in the 
manner already mentioned.'* 

§ 875. ‘There does not seem to bo any just foun- 
dation for’ the opposition of the Courts of Obmmon 
Law to this jurisdiction. A writ of injunction is in 
no just sense a prohibition to those Courts in the 
exercise of llieir jurisdiction. It is not addressed to 
those Courts. It does not ei'cn affect to interfere with 
them. The process, when its object is to restrain 
proceedings at law, is directed only to the parties. 
It neither assumes any superiority over the Court, in 
which tho.se proceedings are had, nor denies its juri.s- 


* 1 Wooddes. Led. 6, p. 186 ; 3 Wooddes. Led. GO, p. 31)8, 406. 

2 Bac. Abr. E.rccntion, A. ; Co. Lilt. 280, h, 

3 1 Rep. Ch. App. I, 21 (edit. 1715); 1 Wooddes. Led. 6, p, 166; 
3 Wooddes. Led. 56, p. 308 ; 4 Co. Inst. 92. 

4 Ante, i 51, 862. 
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diction. It is granted on the sole ground, that from 
certain equitable circumstances, of which the Court of 
Equity, granting the process, has cognizance, it is 
against conscience, that the party inhibited should 
prdfceed in the cause. ^ The object, therefore, really 

is, to prevent an unfair use being made of the process 
of a Court of Law, in order to deprive another party 
of his just rights, or to subject him to some unju^ 
vexation or injury, which is wholly irremediable by a 
Court of Law.^ 

§ 876. One of the plainest cases which can be put of 
the propriety of granting an injunction to a judgment 
at law, is, where it has been in fact satisfied, and yet 
the judgment creditor attempts to set it up, and enforce 

it, either against the judgment debtor, or against some 
person claiming under him, who is thereby injured in 
his property or rights.® In such cases, a Court of Law 
would often be exceedingly embareassed in giving the 
proper redress, if it could give it at all. But Courts 
of Equity deal with it at once, and apply the most 
complete remedial relief. 

§ 877. Indeed, without a jurisdiction of this sort, to 
control the proceedings, or to enjoin the judgments of 
parties at law, it is most obvious, that Equity Juris- 
prudence, as a system of remedial justice, would be 
grossly inadequate to the ends of its institution. In 
a great variety of cases, as we shall presently sec. 
Courts of Law cannot afford any redress to the party 
sued, although it is most manifest, that he has in con- 


1 Eden on Injunct, ch. 2, p. 4. 

2 Milford, Eq. PJ. by Jeremy, p. 127, 128, 1.31. 

2 BrinckerhulT i>. Lansing^, 4 Johns. CIi. R. 65, 73. See Paddock v. 
J|almcr, 19 Verm. 581. 
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science and justice, but not at law, a perfect defence. 
He may be deprived of his rights by fraud, or acci- 
dent, or mistake. Nay, the very facts on which he 
relies, may be exclusively within the knowledge of tho 
party who sues him, and without a discovery (which 
a Court of Law cannot grant) he may be unable to 
establish his defence; and, if proceedings cannot in 
t^e meantime be stayed at law, until a discovery can 
be had in 'Lquity, he will bo subjected to intolerable 
oppression or injury.! Many cases of this sort have 
already been suggested under the preceding heads, 
and especially in cases of accident, mistake, and 
fraud ; and others again will occur in our subsequent 
inquiries.® 

§ 878. A single case, under each of the heads of 
accident, mistake, and fraud, will sufliciently show the 
beneficial operation, nay, the necessity of the inter- 
position of Courts of Equity, to restrain proceedings 
at law under circumstances of the most simple cha- 
racter. Suppose an executor or administrator should 
be in possession of abundant assets to pay all the debts 
of the deceased, and by an accidental fire a great 
portion of them should be destroyed, so that the estate 
should be deeply insolvent. In such a case he might 
be sued by a creditor at law, and the loss of the assets 


1 Milford, Eq. 1>1. by Jeremy, p. 127, 128, 130. 

3 Mr. Eden lias collccied under this head many cases of accident, mis- 
take, fraud, account, illegal an|^ immoral cuntracls, penalties and torl'eil- 
ures, breaches of covenants, decrees for the ad miriist ration of asbcls, 
election of remedies at law or in Equity, marshalling of securiiir.s, dis- 
charge of sureties, &c., where an injiiiiciion is the appropriate rmin dy ; 
aqd to this work, and the authorities there cited, the learned reader is 
referred for more full information. £dcn on Injunctions, ch. 2, p. 3 to 44. 
See, also, 1 Madd. Ch. Er. 109, 110. 
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by accident would be no defence ; for ttrhen he once 
becomes chargeable with the assets at law, he is for- 
ever chargeable notnj^ithstahding any intervening cas- 
ualties. But Courts of Equity will enjoin proceedings 
at law, in cases of this sort, upon the purest principles 
of justice.* 

$ 879. Suppose a party is sued at law for a debt of 
long standing, and a judgment is obtained against him 
for the amount, although he has actually paid it ; but 
he is unable, after duen search, to find a receipt or 
release, which would establish the fact ; and then, after 
judgment, the paper is unexpectedly found, either in 
his own possession, or in that of a third person. At 
law, there would be no redress under such circum- 
stances. The judgment would be conclusive. But a 
Court of Equity would in such a case afford relief, by 
a perpetual injunction of the judgment.'* Such a suit 
may be brought without fraud, as by a representative 
of a deceased party ; and therefore, it may be a case of 
innocent mistake. 

§ 880. Suppose a judgment should be obtained at 
law, by fraud, for a sum larger than is justly due to 
the party, upon a mutual understanding of the parties, 
that certain set-offs should be allowed and deducted. 
There would be no remedy at law ; and yet a Court of 
Equity would not hesitate to enjoin the judgment upon 
due proof, to the extent of the set-offs. Or, suppose a 
party were surprised at the trial by proof of a claim, of 
which, from the nature of the declaration, he could 
have no notice, and was in no default; and thfis a 


‘ See Ante, ^ 90 ; Crosae v. Smith, 7 East. 216 ; Croft’s Executors v. 
Lyndsey, 2 Freem. R. 1. 

3 Gainsborough v. Gifford, 2 F. Will. 424. 
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recovery should be had for an amount not legally due ; 
the like relief would be granted in Equity. But at 
law, the party might be utterly without redress; for he 
might not be able to bring the case within the ordinary 
rules for granting a new trial. 

§ 881. Another case may easily be supposed, where 
the defendant at law has a perfect defence, but where 
the facts upon which it depends, are exclusively within 
the knowledge* of the plaintiff in the suit. In such a 
case, a bill of discovery is indispensable, to enable the 
party to make good his defence at law. But if, in the 
meantime, the plaintiff were permitted to go on at law, 
and to insist upon a trial before the discovery was 
obtained; it is obvious, that the law would bo an instru- 
ment of the grossest injustice. In such a case a Court 
of Equity would decree an injunction to stay proceed- 
ings, until the discovery was duly obtained.’ 

§ 882. In some of the Ciises, which h<avc been above 
supposed, the defendant would have had a complete 
remedy at law, if, at the time, he had been in posses- 
sion of the appropriate proofs. But the great mass of 
cases in which an injunction is ordinarily applied for, 
to stay proceedings at law, is where the rights of the 
party are wholly equitable in their own nature or are 
incapable, under the circumstances, of being asserted 
in a Court of Law. A ready illustration of the former 
class may be found in the attempt of a trustee, in vio- 
lation of his trust, to oust the possession of the cestni 
que trust of an estate, to the beneficial enjoyment of 
which he is entitled ; or of a landlord to oust the pos- 


1 See Eden on Injunct, ch. 3, p. 3, &c. ; Jeremy on £q. Jurisd. B. 3, 
ch. 3, ^ 1, p. 340, 341. 
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session of a tenant^ with whom he has contracted for a 
lease, by an ejectment in violation of that contract ; or 
of a party, setting up a satisfied term, or an outstand- 
ing legal encumbrance, to defeat the possession of 
another person, having a better conscientious and equi- 
table title to it. Illustrations of the latter class may 
be found in the common cases of bonds and mortgages 
and other penal securities and covenants, where, by the 
strict rules of law, the party after forfeiture can obtain 
no relief ; in cases of set-offs in Equity, which are not 
recognized at all at law, as such ; and in cases of part- 
nership property, seized in execution by a creditor 
of one of the partners, where an injunction will be 
awarded to stay proceedings, until an account of the 
partnership funds and rights is taken. 

§ 883. It seems proper, too, in this place, to take 
notice of the application of this same remedial process, 
upon larger principles, to the case of sureties, who are 
often discharged from their liability, according to the 
(^octrines of Courts of Equity, when they would be 
held responsible upon their bond or other security at 
law. It is, for instance, well settled (as we have seen) 
that, wherever a creditor, in pursuance of a valid agree- 
ment for such a purpose, gives time for payment to the 
principal debtor on a bond or other security, without 
the consent of the surety, the latter will be held dis- 
charged in Equity, although he might still be held 
bound at law.‘ In such a case, it is of no consequence, 
whether the surety has sustained any actual damage 
or not. Nay, the arrangement may be for his benefit ; 


> Ante, § 324, 325, 326 ; Clarke v. Henty, 3 Youoge & Coll. 187, 
189. 
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and yet he will in Equity be discharged j for the rights 
of the creditor, as to his debtor, have been voluntarily 
suspended, and of course the relation pf the surety to 
both changed without his consent. Under such circum- 
stances, the surety has a right to restrain the creditor 
from proceeding at law against him to recover the 
debt ; and a perpetual injunction constitutes the true 
and etfectual remedy.^ 

§ 883 a. But^the question who is to be deemed a 
surety in the sense of a Court of Equity, is very mate- 
rial to be considered ; for although a person between 
himself and his co-obligor may be a surety only, yet as 
to the obligee both may be properly deemed principals 
and liable as such. And this, at law, must depend 
upon the very terms of the instrument itself ; for no 
extrinsic evidence is admissible for the purpose. Thus, 
for example, where two persons purported on the face 
of a grant of an annuity to be both grantors, it was held, 
that although, as between themselves, one might be a 
surety, yet, as to the grantee, both were to bo deemed 
principals, and extrinsic evidence was admissible to 
establish the fact to be dilTerent.® Still, however, if 
the grantee knew that one was a surety, and he dealt 
with the other injuriously to the interests of the former, 
this might raisp an equity in favor of the surety, enti- 
tling him to protection against the legal consequences 


1 Ante, $ 324, 326 ; Eden on Tnjenctions, ch. 2, p. 40 ; Nisbet v. Smith, 
2 Bro. Ch. R. 579 ; Rees. v. Benington, 2 Ves. jr. 640, 543, 544 ; Bonlt- 
bee V. Stubbs, 18 Yes. 20 ; Samuell v, Howsrtb, 3 Meiir. R. 272 ; Eyre 
V. Barthrop, 3 Madd. R. 220 ; King v. Baldwin, 2 Johns, Ch. R. 554, 560 ; 
S. C. 17 Johns. R. 384 'f Tyson v. Cox, 1 Turner & Russ. 395, 399; 
Blake v. White, I Younge & Coll. 420, 422, 423, 421 ; Bank of Ireland 
V. Beresford, 0 Bow. R. 233. 

3 Hollier v. Eyre, 9 Clarke & Finnel. 1, 45, 57. 
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of the instrument which he joined in executing.i How- 
ever, a surety is not necessarily discharged by a deal- 
ing between the obligee and his principal, T^hich is 
unknown to him. But it must depend upon circum- 
stances.^ 

§ 884. We. might here also advert to the important 
branches of Equity Jurisprudence in the administra- 
tion and marshalling of assets, and the marshalling of 


* Hollior V. Eyre, 9 CJarke & Finnel, I, 45, 67. 

^Hyllier v. Eyre, 0 Clarke & Fin. 1, 45, 57. On this occasion, Lord 
Cottenham said : ‘*Lord Eldon’s observations in Ex parte Giffard, (6 Yes. 
806,) and in Samiicll o. Howarth, (3 Meriv. 278,) must be understood with 
reference to the cases before him ; they afford no inference that that very 
learned judge would have held that a surety was discharged because the 
principal had agreed with his creditor that only half the debt should be 
claimed, or only a portion of the annuity paid for the future. The surety 
will be left to judge for himself between his original undertaking and 
another substituted for it ; but that is not the case where the contract 
remains the same, though part of the subject-matter is withdrawn from its 
operation. In Witcher v. Hall, (5 Barn. & C. 281,) Mr. Justice Little- 
dale puls the case of a surety for the rent of a tenant who was to hold one 
hundred acres, but by a subsequent agreement w'ith his landlord, held only 
llfty ; and thinks it clear that the surety would be liable. Modern cases, 
such as Hulmc v. Coles, (2 Sim. 12,) and Price u. Edmunds, (10 Barn. & 
C. 578,) Ijave put a very rational limit to the rule, that giving time to the 
principal discharges the surety, by holding that for that purpose such giv- 
ing time must be under circumstances, which at best might be injurious to 
the surety. The latter case also establishes that a conditional agreement 
for time docs not discharge the surety, when from the condition not being 
performed the agreement docs not become binding ; and in the present 
case it was a condition of tho alteration of the arangement that the re- 
duced annuity should be a primary charge upon the estate, and that the 
title deeds should he deposited, which condition was never performed. It 
is true that payment of the annuity at a reduced rate was nevertheless 
accepted, which it has been said was a waiver of the condition ; but the 
contract to discharge a surely must be positive and distinct ; and if the 
acceptance of the reduced annuity by the grantee was a waiver of the 
condition, the payment of it was conclusive evidence of the plaintiff’s 
acquiescence in Ibo arrangement under which the reduction had taken 
place.” 
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securities, as furnishing other appropriate illustrations 
of the beneficial interposition of Courts of Equity to 
control the rights and proceedings of creditors and 
others at law by the remedial process of injunction, 
upon' principles almost purely of an equitable and con- 
scientious nature. In most of the cases of this nature, 
there is no pretence .to assert the jurisdiction upon any 
of the ordinary grounds of accident, mistake, fraud, or 
confidence. It stands upon the more enlarged princi- 
ples of general justice, and was probably derived from 
that great reservoir of general principles, the Eoman 
Civil Law, where (as we have seen) Equities of this 
sort were not unfrequently entertained.^ 

§ 885. Indeed, the occasions, on which an injunc- 
tion may to used to stay proceedings at law, are almost 
infinite in their nature and circumstances.^ In general 
it may be stated, that in all cases, where by accident, 
or mistake, or fraud, or otherwise, a party has an unfair 
advantage in proceedings in a Court of Law, which 
must necessarily make that Court an instrument of in- 
justice, and it is, therefore, against conscience that he 
should use that advantage, a Court of Equity will inter- 
fere, and restrain him from using the jidvantage which 
he has thus improperly gained ; and it will also gene- 
rally proceed to administer all the relief which the 
particular case requires, whether it be by a partial or 
by a total restraint of such proceedings. If any such 
unfair advantage has been already obtained by pro- 
ceedings at law to a judgment, it will, in like manner. 


^ 558, &c., 633, 635, 636, &c. ; Eden on Injunct, ch. 8, p. 31, 
Ip; '#8,39; Id. ch. 3,p. 56. 

3 Wooddes. Lect. 56, p. 407. 
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control the judgment, and restore the injured party to 
his original righfts.^ 

§ 886. The injunction is not confined to any one 
point of the proceedings at law ; hut it niay, upon a 
' proper case being presented to the Court, he granted 
at any stage of the suit.’ Thus, an injunction is some- 
times granted to stay trial ; sometimes after verdict to 
stay judgment sometimes after judgment to stay exe- 
tion ; sometimes after execution to stay the money in 
the hands of the sheriff, if it be a case of a find facias ; 
or to stay the delivery of possession, if it he a writ of 
possession.’ And, as has been already intimated, the 
injunction may be temporary or perpetual, total or par- 
tial, qualified or unconditional.^ 

§ 887. In regard to injunctions after a judgment at 
law it may be stated, as a general principle, that any 
facts, which prove it to be against conscience to exe- 
cute such judgment, and of which the injured party 
could not have availed himself in a Court of Law, or of 
which he might have availed himself at law, but was 
prevented by fraud or accident,® unmixed with any 
fault or negligence in himself or his agents, will author- 
ize a Court of Equity 4o interfere by injunction, to 
restrain the adverse party from availing himself of such 
judgment.® Bills of this sort are usually called Bills 
for a New Trial.’’' 

1 Milf. Eq. PI. by Jeremy, p, 127 to 133 ; 1 Madd. Ch. Pr. 113 to 1C6 ; 
3 Wooddes. Lcct, 56, p. d06 to 410; Eden on Itynnct. ch. 2, p. 3. 

^ Ibid. ; Eden on Injunct, ch. 2, p. 44 ; Ante, $ 874. 

3 Sec 3 Wooddes. Lect. 56, p. 406, 407, 412, 410 ; 1 Madd. Ch. Pr. 
109, 110; Eden on Injunct, ch. 2, p. 44, &o. ; Ante, ^ 874. 

^ Ibid. ; Ante, ^ 873. 

See Fletcher v. Warren, 18 Verm. 45. 

® Marine Insurance Company v. Hodgson, 7 Cranch, K. 333; Jarvis v. 
Chandler, 1 Turn. & Ituss. 319; Truly t?. Wanger. 4 Howard, Sup. Ct. R. 
143 ; Emmerson o. Adell, 13 Verm. 477 ; Ocean Ins. Co. v. Field, 

2 Story, 59. 7 jiitf. PI. Eq. by Jeremy, 131. 
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§ 888. It has been remarked by Lord Bedesdale, 
that bills of this description have not of late years been 
much rfiounteuanced.' In general, it has been con- 
sidered, that the ground for a bill, to obtain a new trial 
after judgment in an action at law, must be such as 
would be the ground for a bill of review of a decree 
in a Court of Equity, upon the discovery of a new 
matter.^ 

§ 889. Courta^of Equity ^ill not only award an in- 
junction to stay proceedings at law, but they will also, 
where the party is proceeding at law and in Equity 
for the same matter at the same time, compel him to 
make an election of the suit, in which he will proceed, 
and will stay the proceedings in the other Court.® 
And if, after a decree in Equity, a party shall proceed 
at law for the same matter, they will interfere by way 
of injunction. So, if a decree is made against a party 
upon the merits, and he afterwards brings a bill in a 
foreign Court for the same subject-matter, a Court of 
Equity will grant an injunction against proceeding in 
such foreign suit.* Indeed, wherever, after a bill is 
filed in Equity, the party institutes a suit at law for the 


1 See Carrington v. Holabird, 17. Conn. 530. 

2 Milf. Eq. P|. by Jeremy, 131 ; Floyd v. Jayne, 6 Johns. Ch. R. 479 ; 
Woodworth i». Van Buskerk, 1 Johns. Ch. R. 433. 

3 Eden on Injunct, ch. 2, p. 34,35, 36, 37, 38; Vaughan v. Welsh, 
Moseley, R. 210 ; Anon. Id. 304 ; Mocher v, Reed, 1 B. & Beatt. 318, 
319, 320; Schoole v. Sail, 1 Sch. & Lefr. 176; Rogers v. Yosburgh, 
4 Johns. Ch. R. 84. There are some exceptions to this doctrine. One is, 
that a mortgagee may proceed on his mortgage in Equity, and on his bond 
at law at the same time. But this right is not unqualified ; for the mort- 
gagor will not be compelled to pay upon his bond, unless secure of his 
title-deeds being delivered up. Schoole v. Sail, 1 Sch. & Lefr. 176 ; Eden 
on lojuDOt. ch. 3, p. 36 ; Royle v. Wynne, 1 Craig & Phillips, 232. 

^ Booth V. Leyceater, 1 Keen, R. 579 ; Post, $ 902. 
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same matter, it is treated as a contempt of the Court; 
for the jurisdiction has already attached in Equity ; 
and it is a gross oppression to vex another with a double 
suit for the same cause of action.* . 

' § 800. Another class of cases, in which injunctions 

are granted to proceedings at law, is where there has 
already been a decree upon a Creditor’s Bill for the 
administration of assets. Such a decree is considered 
in Equity to be in the nature of a judgment for all the 
creditors ; and, therefore, if subsequently to it, a bond 
creditor should sue at law, the Court of Equity, in 
which the decree is made, will, (as we have seen,) in 
the assertion of its jurisdiction, restrain him from pro- 
ceeding in his suit.® The reason is, that Courts of 
Law do not take notice of a decree in Equity; and 
therefore the Court of Equity is compelled to esta- 
blish its jurisdiction over all the assets, and the admi- 
nistration thereof, by preventing creditors from going 
elsewhere at law to assert their rights.® An injunction 
in cases of this sort, was formerly granted only upon 
a bill filed ; but it may now be obtained upon motion 
after notice given to the creditor.^ And it makes no 


1 Etien on Injunct, ch. 2, p. 31 to 38. 

^ Ante, ^5i2; Eden on Injunct, ch. 2, p. 31; Morrice v. Bank of 
England, Cas. Temp. Talb. 217 ; S. C. 4 Brown, Pari. Cas. by Tomlins, 
287; Paxton v, Douglass, 8 Yes. 520 ; Martin r. Martin, 1 Ves. 210, 212 ; 
Perry v. Pludips, 10 Ves. 34 ; Clarke u, Ormond, Jacob, R. 122; Thomp- 
son V, Brown, 4 Jidms. Ch. R. 619. 

3 Ibid. But allhough Courts of Equity will grant an injunction in case# 
of this sort, they will interfere only so far as is necessary to give effect to 
their own decree fur an administration of tho assets of the deceased. Bur, 
if tho executor or administrator has rendered himself personally liable to 
the creditor, there the injunction W’ill not restrain the creditor from pro- 
ceeding personally against him, but only against the assets. Kent v. 
Pickering, 5 Sira. .WO ; Price v. Evans, 4 Sim. R. 514. 

^ Cleverley v. Clcverlcy, cited in 8 Ves. 52G; Paxton v. Douglass, 8 
Ves. 520. 
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difference (it should seem) as to granting an injunc- 
tion, whether the bill be brought by one or more 
creditors against the executor or administrator for the 
administration of the assets, solely on his or their own 
behalf, or whether it be brought on hehalf of them- 
selves and all other creditors ; provided that upon such 
a bill, a general decree is made for the benefit of all the 
creditors. For then it is in the nature of a judgment 
for all the crodUors ; and all are entitled to have notice, 
and to come in, and to prove their debts before the 
Master.* 

§ 891. Courts of Equity »vill not only grant an in- 
junction restraining suits at law between parties upon 
equitable circumstances j but they will exercise the 
same jurisdiction to protect their own ofTicers, who 
execute their processes, against any suits brought 
against them for acts done under or in virtue of such 
processes.* The ground of this assertion of jurisdiction 
is, that Courts of Equity will not suffer their processes 
to be examined by any other Courts ; and Cimi ts of 
Law cannot know anything of their nature and elTect. 
If they are irregularly issued or. executed, it is the 
duty of Courts of Equity themselves to apply the 
proper remedy, and to make satisfaction.^ And for 


1 Thompson v. Brown, 4 Johns. Ch. R. 619, 613 ; Martin v. Marlin, 
1 Ves. 211 ; Ante, ^ 517, and note (-2), ^ 548 ; Benson t;. Lc Roy, 1 Juiins 
Ch. R. 651. 

0 2 Ante, ^ 833 ; Parker Browning, 8 Paige, R. 388 ; Mackay v IJraok- 
€tt, 9 Paige, R. 437 ; Albany City Bank v. Sohermerhorn, 9 Paige, R. 
372 ; Turner r. Turner, 8 Eng. Law & Eq. R. 120. 

3 Eden on Injunct, ch. 3, p. 34 ; 3 Wooddes. Led. 56, p. 407 ; Bailey 
V. Devereaux, 1 Vern. 269; Frowd v, Lawrence, 1 Jao. & VVjilk. Oil; 
May 17. Hook, 9 Dick. R. 619; S. C. cited 1 Jac. &'WaIk. Old, note; 
Aaton t7. Heron, 2 Mylne & Keen, 390; Ex parte Merritt, 5 Paige, R. 
126 . 
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this purpose, in a proper case, it will be referred to 
a Master, to ascertain and settle the proper compensa- 
tion.^ Therefore, where an arrest was made by virtue 
of a process, which issued irregularly out' of a Court 
of Equity, anJ an action for false imprisonment was 
brought against the olHcer who made the arrest, an in- 
junction was issued restraining the suit.® The same 
principle is applied -to protect sequestrators in posses- 
sion under a decree in a Court of Equity, against suits 
brought ag.^tnst them ; for the Court will not permit 
itself to be made a suitor at law ; but it will examine 
for itself the nature of any adverse title upon applica- 
tion of the party.® The same principle is also applied, 
as _wo have already seenj to the case of Receivers.^ 
{But a Court of Equity will not interfere to protect a 
shcrilT from an action by an owner of goods which have 
been wrongfully seized by such sheriff, as the property 
of another, on a writ issued out of Chancery.®] 

[§ S91 a. So, in England, Courts of Equity often in- 
terpose to prevent their own officers, or persons em- 
j)loyed under the authority of the Court, from proceed- 
ing at law. Thus, commissioners for the examination 
of witnesses have been restrained from proceeding at 
law to recover their fees,*’ and the same principle has 


• Cliiilio V. Pickering, 1 Keen, 11. 719 ; E.y parte Merritt, 5 Paige, R. 
125. 

2 Bailey V. Dcvercniix, 1 Vern. R. 209; S. C. 1 Jac. & Walk. G40, 
note; Phillips r. Worth, 2 Russ. & xMylne, 638. 

3 Angel Smith, 9 Ves. 338 ; Ante, ^ 833; Chalie v, Pickering, 

1 Keen, R. 749. § 

^ Ante, <5^ 833 ; Parker v. Browning, 8 Paige, R. 385. 

® Onyon 7>. Wiishhonrne, H Jurist, 497. 

® See Blundell v. Gladstone, 9 Sim. 455; Ambrose v, Dunmow Union, 
8 Beav. 43. 
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• been applied to an auctioneer Avho Las sold property 
under an order of Court.'] 

§ 892. Injunctions, to restrain suits at law, arc usu- 
ally spoken of as common or special. The common 
injunction (as it is called,) so frequently alluded to in 
tho books of Reports and Practice, is the writ of in- 
junction issued upon And for the default of tho defend- 
ant, in not appearing to, or answering the bill.- It is 
also granted, where the defendant obtains an order for 
further time to answer, or for a commission, (commonly 
called a dcdimxiS)) to take his answer.® In all these 
cases the injunction is of Course.® In its terms tho 
writ recites, that the defendant has not appeared or 
answered the bill, and yet is proceeding at law ; and it 
commands the defendant to desist from all further pro- 
ceedings at law, touching the matters in tho bill, until 
ho shall have fully answered tho bill, cleared his con- 
tempt, and the Court shall make other orders to the 
contrary. But the defendant is nevertheless at liberty 
to call for a pica, and to proceed to trial thereon, and 
for want of a plea to enter tip judgment ; but execution 
is thereby stayed.^ Such is the exigency of the writ. 
All other injunctions granted upon other occii.sions, or 
involving other direction.s, are called special injunc- 
tions.® 


1 Til le Weaver, 2 M. & C. 411. 

2 F.deii on Injunct, cli. 3, p. .02 to fil ; Id. ch. 4, p. 68 lo 72 ; CJilb. For. 
Roman, ch. 11, p. 191 ; James v, Downes, 18 Vcs. 523. 

3 Ibid.; Jeremy on Eq. Jurisd. B. 3, ch. 2, ^ 1, p. 339 ; Ncwl. Ch. Pr, 
ch. 1, 5 7. 

4 Eden on Injunct. Aj%end. p. 370 ; Barton’s Suit in Eq. 48, note. 

B Eden on Injunct, ch. 4, p. 78 ; Id. ch. 11, p. 290 ; Vipan p, Morllock, 
2 Meriv. R. 475 ; James v. Downes, IB Vcs. 522, 523; Jeremy on Eq. 
Jurisd. B. 3, ch. 2, ^ I, p. 339 ; Drummond v. Pigoii, 2 Mylne & Keen, 
108 ; Jeremy on Eq. »Juribd. B. 3, ch. 2, ^ 1, p, 341, 312. 
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§ 893. There are, however, cases in which Courts of 
Equity will not exercise any jurisdiction by way of in- 
junction to stay proceedings at law. In the first place, 
they will not interfere to stay proceedings in any cri- 
' minal matters, or in any cases not strictly of a civil 
nature. As, for instance, they will not grant an injunc- 
tion to slay proceedings on a mandamus, or an indict- 
ment, or an information, or a writ of prohibition.^ But 
this restriction applies only to cases where the parties 
seeking redress by such proceedings are not the plain- 
tiffs in Equity; for if they are, the Court possesses 
power to restrain them personally from proceeding, at 
the same time upon the same matter of right, for re- 
dress in the form of a civil suit, and of a criminal pro- 
secution.® In such cases, the injunction is merely inci- 
dental to the ordinary power of the Court to impose 
terms upon parties, who seek its aid in furtierance of 
their rights. 

§ 894. In the next place. Courts of Equity will not 
reliei'e against a judgment at law, where the case in 
Equity proceeds upon a defence equally available at 
law, but the plaintiff ought to establish some special 
ground for relief.® The doctrine goes yet farther ; and 
it may be asserted to be a general rule, that a defence 
cannot bo sot up, as the ground of a bill in Equity for 


1 Eden on Injunc. ch. 2, p. 41, 42 ; Lord Montague v. Dudman, 2 Ves. 
396 ; 3 Wooddes. Lect. 56, p, 413 ; Jeremy on Eq. Jurisd. B. 3, ch. 2, 
^ 1, p. 309. 

‘-2 Eden on Injunc. ch, 2, p. 42 ; Mayor of York v. Pilkington. 2 Atk. 
302 ; Jjord Montague v. Dudman, 2 Ves. 396 ; Attorney-Gen. r. Cleaver, 
IH Ves. 220; Jeremy on Kq. Jurisd. B. 3, ch. 2, § 1, p. 308, 300; 3 
Wooddes. Lect. 56, p. 413, 414. 

3 Harrison v. Nettlcship, 2 Mylne & Keene, 423 ; Murray f. Graham, 
6 Paige, U. 622. 
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an injunction, Tvliich has been fully and fairly tried at 
law, although it may be the opinion of a Court of 
Equity, that the defence ought to have been sustained 
at law.i If there are any exceptions to this rule, they 
must be of a very special nature.® But relief will be 
granted, where the defence could not .at the time, or 
under the circumstances, be made available at law, with- 
out any laches of the party Thus, for instance, if a 
party should recover a judgment at law for a debt, 
and the defendant should afterwards find a receipt 
under the plaintiff’s own hand for the very money in 
question, the defendant (where tlrero was no laches on 
his part) v’ould be relieved by a perpetual injunction 
in Equity.^ So, if a fact material to the merits, should 
be discovered after a trial, which could not, by ordi- 
nary diligence, have been ascertained before, the like 
relief womd be granted.® 


^ Marine Insurance Co. r. Hoilorson, 7 Cranch, 336, 337 ; see Simpson 
V. Lord Howden, 3 Mylne & Craig, 5)7, 102, 103. 

2 Ibid. ; Milf. Eq. Pi. by Jeremy, 132. 

3 Farquharson v. Pilcher, 2 Russell, R.81 ; Murray r. Graham, 6 Paige. 
R. 622. 

^ Ante, ^ 879; Gainsborough v. Gifford, 2 P. Will. 421 ; Protheroc i\ 
Forman, 2 Swanst. 227, 232, 233 ; Williams v. Lee, 3 Atk. 224. See 
llankey v. Vernon, 2 Cox, R. 12, 14 ; Taylor v. Shepherd, 1 Younge & 
Coll. R. 277, 279, 280; llennell v, Kclland, 1 Eq. Abridg. 377, pi. 2 ; 
Rarbonc v. Brent, 1 Vern. 170; Smith v. Lowry, 1 Johns. Ch. R. 320, 
321 ; Marine Ins. Co. v. Hodgson, 7 Cranch, 336, 337. The cases on 
this subject are not perhaps quite reconcilable with each other. Hut 1 have 
given in the text, what seems the fair result of the leading authorities. 
The case of the receipt stated in Gainsborough v. Gifford, 2 P. Will. 421, 
seems to have been doubted by Lord Eldon, in Prothcroo f. Forman, 
2 Swanst. 11. 232, 233. But it has been recognized, either absolutely or 
in a qualified manner, in other cases. See Williams p. Lee, 3 Atk. 224 ; 
Hennell v. Kelland, 1 Eq. Abridg. 377, pi. 2 ; Smith v. Lowry, 1 Johns. 
Ch. R. 320 ; Uankey r. Vernon, 2 Cox, R. 12. 

5 See Sewell v, Freeston, 1 Ch, Cas. 05 ; Jarvis v. Chandler, 1 Turn. 
& Russ. 319. 
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§ 895. And this leads us to remark, in the. next 
place, that the relief will not bo granted by staying 
proceedings at law after a verdict, if the party applying 
has been guilty of laches as to the matter of defence, 
or might, by reasonable diligence, have procured the 
requisite proofs before the trial.* Thus, if a defendant 
has omitted to file a bill for a discovery of facts, known 
to him, and^ material to his defence, and has suffered 
the case to go to trial without adequate proof of such 
facts, he cannot afterwards claim an injunction, or a 
new trial from a Court of Equity ; for it was his own 
folly not to have prepared himself with such proof, or 
to have filed a hill for a discovery, and to have procured 
a stay of the trial until the discovery.® So, if the facts 
on which the bill is founded, although discovered since 
the trial, might have been established at the trial, upon 
the cross-examination of a witness, and the •party was 
put upon the inquiry, relief will be refused.® So, where 
a verdict has been obtained at law against a defendant, 
and he has neglected to apply for a new trial within 
the^timo appointed by the rules of the proper Court of 


1 Prothcroe v, Forman, 2 Swanst. R. 227, 232, 233 ; Curtess r. Small- 
ridge, 1 Cli. Cas. 43 ; 2 Freem. H. 178 ; Tovey v. Young, Prec. in Chan. 
193; Smith v. Lowry, 1 Johns. Ch. 11. 320 ; Dodge v. Strong, 2 Johns* 
Ch. R. 230 ; Smith v. Walker, 8 S. h M. 131. 

2 Sewell r. Frceslon, 1 Ch. Cas. 65; Milf, Eq. PI. by Jeremy, 132 : 
Prolheroe v. Forman, 2 Swanst. 227, 232, 233, and nolo {h). See, also. 
Ilankey v. A^ernon, 2 Cox, R. 12 ; Williams r. Lee, 3 Aik. 224 ; Barbonc 
V. Brent, 1 A'crn. 176; Richards r. Symmes, 2 Aik. R. 319; Taylor r. 
Sheppard, 1 Younge Coll. 271, 280; Whitmore v, Thornton, 3 Price, 
231 ; Field v. Beaumont, 1 Swanst. R. 209 ; Smith v. Lowit, 1 Johns. 
Cli. R. 320 ; Barker r. Elkins, 1 Johns. Ch. R. 465 ; McA'ickar r. AA ol- 
coit, 4 Johns. R. 510 ; Lansing i’. Eddy, 1 Johns. Ch. R. 49, 51 ; Le Guen 
V. Gouverneur, 1 Johns. Cas. 436. 

3 Taylor v. Shepherd, 1 Younge & Coll. 271, 280. 
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LawV* Courts of Equity will not entertain a bill for an 
injunction, upon an alleged ground, that the original 
demand was unconscientious, or the subject-matter of 
an account, provided it was competent for the party 
to have laid those grounds before the jury on the trial, 
or before the Court of Law, upon the motion for a new 
trial.3 

§ 895 a. Indeed, this doctrine is not limited to mere 
cases decided in' the Courts of Common Law ; but it is 
applicable to all cases where the matter of the contro- 
versy has been already decided on by another Court of 
competent jurisdiction, even though it be a foreign 
Court or where it might have been made available in 
that Court, as a matter of claim or defence, in a suit 
pending in such court. For it has been truly said, not 
to be the practice of Courts of Equity to assume juris- 
diction in favor of parties, who, having had an opportu- 
nity of asserting their title in another Court, where the 
matter has been properly the subject of adjudication, 
have cither missed that opportunity, or have not thought 
proper to bring their title forward,^ 

1 [It seems, if he has had no opportunity to move for a new trial in the 
Court where the verdict was rendered, Equity will grant a new trial. Eni- 
fong V. Hendricks, 2 Gratt. 212.] 

2 Bateman u. Willoe, 1 Sell. & Lefr. 201 ; Lansing v. Eddy, 1 Johns. 
Ch. R. 49; Smith r. Lowry, 1 Johns. Ch. R. 320; Barker v, Elkins, 

1 Johns. Ch. R. 4G5 ; Simpson v. Hart, 1 Johns. Ch. R. 97, 08; Dodge 
V. Strong, 2 Johns. Ch. 11. 228 ; Duncan v. Lyon, 3 Johns. Ch. 11. 351 ; 
Foster v. Wood, 6 Johns. Ch. 11. 90 ; Norton v. Woods, 5 Paige, 11. 219. 

3 Marquis of Breadalbane v. Marquis of Chandos, 2 Mylne Craig, 721, 
732, 733; Norton v. Woods, 5 Paige, R. 249. A foroign judgment is 
now generally held to be as conclusive as a domestic judgment, wlicn it 
has been rendered upon the merits. But still, it may be afl'ceted by fraud, 
and if ills sought to be made available here, an injunciion'will lie to it in 
the same way as it will Jie to any other security, or any judgment here ; 
Bowles V, Orr, 1 Yqunge & Coll. 464, 473. 
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§ 896. The general reasoning, upon \vhicli this doc- 
trine is maintained, is the common maxim, that Courts 
of Equity, like Courts of Law, require due and reason- 
able diligence from all parties in suits, and, that it is 
sound policy to suppress multiplicity of suits. Lord 
Kedesdalc has stated it with great clearness and force. 
“ It is not suflicient (said he) to show that injustice has 
been done, but, that it has been done under circum- 
stances which authorize the Court to interfere. Because, 
if a matter has been already investigated in a Court of 
.Justice, according to the common and ordinary rules 
of investigation, a Court of Equity cannot take on 
itself to enter into it again. Rules are established, 
some by the Legislature, some by the Courts them- 
selves, for the purpose of putting an ehd to litigation. 
And it is more important, that an end should be put to 
litigation, than that justice should bo done in every 
case. The truth is, that, owing to the inattention ot 
partie.s, and sev-eral other causes, exact justice can very 
seldom be done.” ^ “ The inattention of parties, in a 

Court of Law, can scarcely be made a subject for the 
interference of a Court of Equity. There may be cases 
cognizable at law, and also in Equity, and of which 
cognizance cannot bo effectually taken at law ; and 
therefore, Eciuity docs sometimes interfere, as in cases 
of complicated accounts, where the party has not made 
defence, because it was impossible for him to do it 
clTectually at law. So, where a verdict has been ob- 
tained by fraud, or where a party has possessed himself 
improperly of something, by means of which he has 


1 rtateman v. VVilloe, 1 Sell. & Left. 204 ; Marine Ins. Co. r. Hodg- 
son, 7 Cranch, 330, 337. Sec, also, liarkcr v. Elkins, 1 Jolins. Ch. E. 465. 
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an unconscientious advantage at law, which Equity will 
either put out of the way, or restrain him from using. 
But without circumstances of that kind, I do not know 
that Equity ever does interfere to grant a trial of -a 
matter which has been already discussed in a Court of 
Law, a matter capable of being discussed there, and 
over which a Court of Law had full jurisdiction.”^ “A 
bill for a new trial is watched by Equity with extreme 
jealousy. Ic must see, that injustice has been done, not 
merely through the inattention of the parties, but some 
such reasons, as those I have mentioned, must exist.” ^ 

§ 897. In the next place. Courts of Equity will not 
relieve a party by an injunction to a judgment, or other 
proceedings at law, against a mistake in pleading, or in 
the conduct of the cause or, when ho has failed in 
obtaining fresh evidence ; or, merely, to lot in new corro- 
borative evidence j * or, because a question of law has 
been erroneously decided by the Court of Law.® 

§ 898. In the next place, Courts of Equity will not 
grant an injunction to stay proceedings at law, merely 
on account of any defect of jurisdiction of the Court, 
where such proceedings are pending.® It has been 
said, that, although Courts of Equity do not profess to 


^ Bateman v. Willoe, 1 Sell. & Lefr. 205, 20G. 

2 Ibid. p. 200. 

8 See State Bank v. Stanton, 2 Gilm. 352. 

4 Eden on Injunc. ch. 3, p. 10, 11 ; Stcplienson v, Wilson, 2 Vern. 
325 ; Blackliall v. Combs, 2 P. Will. 70 ; I lol worthy o. Mortlock, 1 Cox, 
K. 141 ; Kemp v. Mackrcll, 2 Ves. 579; Stevens v. Praed,2 Vcs. jr. 519 ; 
Ware v. llurwood, 14 Yes. 31 ; Lansing^ v. Eddy, 1 Johns. Ch. R. 40 ; 
Hankey v, Vernon, 2 Cox, 11. 12. 

5 Mar. Ins. Co. v. Hodgson, 7 Cranch, 336, 337 ; Simpsoni;. Hart, 
1 Johns. Ch. K. 95 to 99. 

® [As where no process had been served on the defendant. Secor v. 
Woodward, 8 Ala. 500, 7G7.] 
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proceed upon the ground of any such defect of juris- 
diction, yet, that it is remarkable, that one of the most 
ordinary instances of th^s species of interposition by 
the Equity Courts in England, seems exclusively founded 
upon it, namely, where a suit is instituted in the Spirit- 
ual Court for tithes, and a modus is set up as a defence.’ 
Perhaps this criticism is a little too refined. The Spi- 
ritual Courts haA'^e a general jurisdiction in matters of 
tithes ; and, if the defendant should plead a modus in 
a suit there for tithes, and the modus should be admit- 
ted, the Spiritual Courts are not ousted of their juris- 
diction. Put if the modus should be denied, then the 
Spiritual Courts cannot proceed, f ropier iriationis defect- 
um, and a prohibition lies. The jurisdiction then at- 
taches in Equity in such cases, not upon the ground of 
a want of original jurisdiction of the Spiritual Courts 
over the suit, but upon the ground of the remedy there, 
under such circumstances, not being adequate and com- 
plete ; and the injunction follows, as a natural result of 
the necessity of exercising an exclusive jurisdiction.® 
Lord llardwicko, in a case of this sort, said, “Injunc- 
tions in this Court arc granted upon a suggestion of 
something Avhich aflccts the rights or convenience of 
the party in the proceedings in the other Court, or 
Avherc there is a concurrent jurisdiction.”® The same 
remarks apply to the exercise of cxclusii'e jurisdiction 
by Courts of Equity in cases of legacies, Avhere an 
injunction is issued against proceedings in the Spiritual 
Courts.'* 


* Eden on Injunct, ch. 7, p. 137. 

2 iSre llotlicrnm v, Eranshaw, 3 Atk. 627, 629, 630 ; Ante, J 519, 520. 

3 Ibid. 

Ibid. ; Ante, § 595*to 602, 
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§ 899. It has sometimes been made <a question, 
whether Courts of Equity have authority to stay pro- 
ceedings in the Courts of foreign countries. Nothing 
can be clearer, than the proposition, that the Courts of 
one country cannot exercise any control or superin- 
tending authority over those of another country. The 
independence, equality, and ;sovcreignty of every coun- 
try would repudiate any such interference, as inconsis-, 
tent with its own sdpreraacy within its own territorial 
domains. But although the courts of one country have 
no authority to stay proceedings in the courts of 
another, they have an undoubted authority to control 
all persons and things within their own territorial 
limits. When, therefore, both parties to a suit in a 
foreign country, are resident within the territorial limits 
of another country, the Courts of Equity in the latter 
may act in personam upon those parties, and direct 
them, by injunction, to proceed no further in such suit. 
In such a case, these Courts act upon acknowledged 
principles of public law in regard to jurisdiction. They 
do not pretend to direct or control the foreign Court, 
but, without regard to the situation of the subject-mat- 
ter of the dispute, tSey consider the equities between 
the parties, and decree in personam according to those 
equities; and enforce obedience to their decrees by 
process in personam} Hence, it is the known habit of 


J Eden on Injunct, cli. 7, p. 141, 142; Ante, § 743, 744 ; Com. D1{r. 
Ch. 3 X. ; 4 W. 27 ; Lord Cranstown v. Johnston, 3 Ves. jr. 170, 182 ; 
Beckford v, Kemble, 1 fSiin. & Stu. 7; Harrison v. Gourney, 2 Jac. & 
Walk. 562 ; Mead r. Merritt, 2 Paie^e, R. 404 ; Mitchel v. Bunch, 2 Paige, R. 
606 ; Portarlington v. Soulby, 3 M. & Keen, 104 ; Bowles u.Orr, 1 Younge 
Coll. R. 464. In Portarlington v. Soulby, the Jiord Chancellor said ; 
‘‘ Soon after the Restoration, and w'hen this, like every other branch of 
the Court’s jurisdiction was, if not in its infancy, at least far from that 
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maturity which it attained under the illustrious seHes of chancellors, the 
Notlingh^ms and Macclcsfields, the parents of Equity, the point received 
a good deal of consideration in a case whicli came before Lord Clarendon, 
and which is reported shortly in Freeman's llcports, and somewhat more 
fully in Chancery Cases, under the name of Love t\ Baker, 2 Freem. 125 ; 
1 Ch. Cas. 67. In Love v. Baker i^ appears that one only of several par- 
lies who had begun proceedings in the Court of Leghorn was resident 
within the jiirisdjciion here, and the Court allowed the suhpeena to be 
served on him, and that this should be good service on the rest. So far 
there seems to have been very little scruple in extending the jurisdiction. 
Lord Clarendon refused the injunction to restrain these proceedings at 
Leghorn, after advising with the other judges. But the report adds: 

‘ Si^tl tpiarr, for all the bar was of another opinion ; ’ and it is said that, 
when the argument against issuing it was used, that this Court had no 
authority to bind a foreign ('ourl, the answer was given, that the injunc- 
tion was not directed to the foreign Court, but to the party within the 
jurisdiction here. A very sound answer, as it appears to me ; for the 
same argument might apply to a Court within lliis country, which no 
order of iliis Court ever aiFecls to bind, our orders being only pointed at 
the parlies, to restrain them from proceeding. Accordingly, this case of 
Love i\ Baker has not been recognized or followed in later limes. Two 
instances arc mentioned, in Mr. Hargrave's collection, of the jurisdiction 
being recognized ; and in the case of Wariilou r. May, 5 Ves. 71 ; see, 
also, Kennedy r. Earl of C’assillis, 2 Swans. 313; Busliby r. Mnnday, 
5 Madd. R. 21)7 ; Harrison v. Gurney, 2 J. & VV. 563 ; Beauchamp i\ 
Marquis of Huiuloy, Jac. 516, which underwent so much discussion, payt 
of the decree was to restrain the deft3ndanis from entering up any judg- 
ment, or carrying on any action, in what is called ‘ the Conit of Great 
Session in Se»)iland,* iiieaning of course the Court of Session. I have 
directed a .‘search to he made for precedents in case the jurisdiction had 
been exercised in any instances, whicli have not been reporicd , and one 
has been found dircciiy in poittt. It is the case of Campheil i*. Houlditch, 
in 1820, where Lord Eldon ordered an injunclion, to rcsirain the defendant 
from further proceeding in an action which he had commenced before the 
Court of Session in Scotland. From the note, whieh his Lordship him- 
self wrote upon the petition, requiring a furtiier nffulavit, and from his re- 
fusing the injunclion to the extent prayed, it is clear, iliat he paid parti- 
cular attention to it. This precedent, therefore, is of very high authority. 
In truth, nothing can be more unfounded than the douhis of the jurisdic- 
tion. Thai is grounded, like all other jurisdiction of the Court, not upon 
any pretension to the exercise of judicial and administrative ri!»hi.s abroad, 
but on the circumstance of the person of the party, on whom (Jus order is 
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other matters, respecting lands situated in foreign 
countries.^ 

§ 900. Notwithstanding the clearness of the general 
principle, the jurisdiction to stay proceedings in suits 
in foreign countries, by injunction in personam upon 
parties resident within the realm, was greatly doubted 
in the time of Lord Clarendon ; and his Lordship, 
after taking the opinion of the Judges, decided against 


made, being within the power of the Court. If the Court can command 
him to bring home goods from abroad, or to assign chattel interests, or to 
convey real properly locally situate abroad ; if, for instance, as in Penn r. 
Lord Baltimore, 1 Ves. sen. 411, it can decree the performance of an 
agreement touching the boundary of a province in Xorth America ; or, as 
in the case of Toller v. Carteret, 2 A^ern. 449, can foreclose a mortgage in 
the Isle of Sark, one. f the channel. islands ; in precisely tlm like manner it 
can restrain the party being within the limits of its jurisdiction, from doing 
any thing abroad, whether the thing forbidden be a con ve} ar.ee or other act, 
in pais* or the instituting or prosecution of an action in a foreign Court. It is 
upon these grounds, 1 must add, and these precedents, that I choose to rest 
the jurisdiction, and not upon certain others of a very doubtful nature, such 
as the power assumed in the year 1682, in Arglasso v. Muscharri]), 1 Vein. 
75, and again by Lord Macclesfield in the year 1721, in Fryer r. Bernard, 
2 P. Wms. 201, of granting a sequestration against the estates of a de- 
fendant situated in Ireland. The reasons given by that great judge in the 
latter case plainly show, that he went upon a ground which would now 
be untenable, viz, : what he terms the superintendent power of the (>ourls 
in this country over those in Ireland. And, indeed, be supj.'orts his order 
by expressly referring to tlic right, then claimed by the Kintf's Bench in 
England, to reverse the judgments of the King's Beiicli in Ireland. This 
pretension, however, has long ago been abandoned, and ha.s, indeed, been 
discontinued by parliamentary interposition * and the power of cnfcjreing in 
Ireland judgments pronounced here, and c/ft rcr.va, is at the pie.scnt time 
the subject of legislative consideration.'’ Ante, ^ 743, 741. 

1 Ibid. ; Ante, ^ 743, 744 ; Archer i\ Preston, 1 Eq. Ahridg. 133 ; Earl 
of Arglasse r. Musebamp, 1 Vern. 75; S. C. 2 Cli. Bcp. 206; hlarl of 
Kildare r. Eustace, 1 Vern. 419; S. C. 2 Cli. Cas. 1H8; 1 Eq. Abridg. 
133; Toller u. Carteret, 2 Vern. 494 ; S. C. 1 Kq. Abridg. 131, j)!. ,5 ; 
Foster t\ Vassall, 3 Atk. 589; Penn Lord Baltimore, 1 A'cs. 414; 
Cranstown v. Johnston, 3 Ves. 170; White v. Hall, 12 Ves. 3JI ; Port- 
arlinglon v. Sonlby, 3 Mylne & Keen, 101 ; Wharton v. May, .0 Ves. 71 ; 
Massie Watts, 6 Cranch, 158, 100; Briggs i\ French, 1 fSuinner, B. 
504 ; Ante, 743, 741. 
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the jurisdiction. His decision, however, was not- satis- 
factory to the Bar;* and the doctrine has, in modern 
times, been completely established the other way. It 
is now held, that whenever the parties are resident 
within a country, the Courts of that country have full 
authority to act upon them personally with respect to 
the subject of suits in a foreign country, as the ends of 
justice may require ; and with that view, to order them 
to take, or to omit to take, any steps and proceedings 
in any other Court of Justice, whether in the same 
country, or in any foreign country.® There is one 
exception to this doctrine which has been long recog- 
nized in America; and that is, that the State GSStirts 
cannot enjoin proceedings in the Courts of - the United 
States;® nor the latter in the former Courts. TJiis ex- 
ception proceeds upon peculiar grounds of municipal 
and constitutional law, the respective Courts bei^ig 
entirely competent to administer full relief in the suits 
pending therein.'* But the like doctrine has been re- 
cently applied by the State Courts to suits and judg- 


1 Love 0 . lijiker, 1 Ch. Cas. G7 ; S. C. 2 Frecm. R. 125; Portarlingtoii 
V. Soulby, Myine & Keen, 101, 107, and the comments of ilie Lord 
Chancellor, cited Ante, HOO, note ; Bunbiiry v. Bunbury, 2 Kq. Jurist, 
(English,) for 1839, p. 101, 111. 

2 Bnshby c. Muiiday, 5 Madd. R. 307, 308 ; Cruikshanks v, Roharts, 6 
iMadd. 101 ; Kdcn on Injunct, ch. 7, p. I ll, 142. See, however, Jones v\ 
Geddes, 1 Phillips, Ch. U. 725. Beckford v, Kemble, 1 Sim. & Stu. 7 ; 
Ante, ^ 713, 744. 

3 Sec i'higlish n. Miller, 2 Rich. Eq. R. 330. 

4 Diggs u. Wolcott, 4 Cranch, 179 ; Mclvim v. Voorhes, 7 Cranch, R. 
270 ; See alfco Cruikshanks Robarls, 6 Madd. R. 104. In Mead v. Mer- 
ritt, (2 Paige, R. 404, 405,) !Mr. Chancellor Walworth, after admitting 
the general principles, said, that it had frequently been decided in that 
Cou^rt (the ('ourt of Chancery of New York) that it would not sustain an 
injunction Bill to restrain a suit or proceeding previously commenced in a 
sister state, or in any of the Federal Co6rls. That not only comity, but 
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ments in other American State Courts, where fhe latter 
are competent to administer the proper relief.' 

§ 901. Another class of cases of an analogous nature 
to which the process of injunction is also most bene- 
ficially applied, is, to suppress undue and vexatious 
litigation.® We have already seen the manner in which 
it is applied in cases of Bills of Peace.® But Courts of 
Equity are not limited in their jurisdiction to .cases qf 
this sort. On thc’^ contrary, they possess the power to 
restrain and enjoin parties in all other cases of vexatious 
litigation. Thus, for instance, where a party is guilty 
of continual and repeated breaches of his covenants ; 
altl^ugh it may be said, that such breaches may be re- 
compensed by repeated actions of covenant; yet a 
Court of Equity will interpose, and enjoin the partj’’ 
from further^ violations of such covenants. For, it Inis 
been well remarked, that the power has, in many in- 
stances, been recognized at law^, as resting on the very 
circumstance, that, without such interposition, the party 
can do nothing but repeatedly resort to law ; and when 


public policy, forbade the exncise of .such a power. In IMitcbfll r. IJoi.clj, 
(2 Paioe, COG,) the same Court not only assorted jiirisdielinn to decree 
the application of real properly, fcil unto out of tlic jurisdiction of the Coiirl, 
but to compel the defendant, either to bring the property in dispute within 
Ihe jurisdiction of the Court, or to execute a convoyanee or transfer there- 
of, Eo as to vest the legal title, as well as ibc possession, according to the 
le:c rai silos. Ante, ^ 7-13, 711. 

1 Mead v. Merritt, 2 Paige, R. 402 ; Bicknell v. Field, 8 Paige, R. 410, 

444 . 

9 The prevention of rnnllipliciiy of puits is a distinct ground, ujiou 
which Courts of Equity maintain jurisdirlion in a variety of coses. 1 fence 
it is, that, where a Court of Equity has acquired a jurisdiction for a dis- 
covery, it will, in many cases, proceed to make a final decree upon the 
merits, in order to prevent rauliipliciiy of suits. Ante, ^ 01, 510. 

3 Ante, $ 852 lo 8G0 ; Eldrij^ge v. Hill, 2 Johns. Cli. R. 2S2 ; Cooper, 
Eq. PI. 153 , 154 . 
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suUs have proceeded to such an extent as to become 
vexatious, for that very reason the jurisdiction of a 
Court of Equity attaches.^ 

§ 902. Upon the same ground, Courts of Equity 
have interposed, by way of injunction, to prevent a 
party, who has been discharged from a contract by the 
sentence of a foreign Court, from being again sued on 
the same contract in the Courts of'Law of another 
State. Such a sentence, if obtained upon the merits, is, 
or certainly ought to be, conclusive between the par- 
ties ; and as such, there would seem to be a complete 
ilefeiice at law against such a new suit by the plea of 
res judicala. But Courts of Equity have deemli& it 
right, nevertheless, to sustain the jurisdiction ; because 
the nature and effect of a foreign judgment may not be 
without hazard and embarrassment in a suit at law: 
and there is great difference between domestic and 
foreign judgments in their forms,. as well as in their 
effects, as records.® 

§ 903. With a view to the same beneficial purpose, 
and to suppress undue and mischievous litigation, 
Courts of Equity will, in like manner, prevent a party 
from setting up an unconscientious defence at law, or 
from inteimosing impediments to the just rights of the 
other party.® In such c.ases. Courts of Equity act by 
injunction, and by that process prohibit the party from 
asserting such an unconscientious defence, or from 


* Waters ??. Taylor, 2 V. & Beam. 302; see also Trustees of Hunting- 
tlon t’. Nicoll, 3 Johns. R. 5Gt5 ; Ware v. llorwood, 14 Ves. 33. 

- JlurrowB r. Jennino, Sel. Cas. Cli.69; S. C.49 Strange, 733 ; Moseley, 
K. 1 ; Ante. ^ 889. 

3 Kden on Injunct, ch. 10, p. 349, 350. See Martin v. Nicholls, 3 Sim. 
R. 458 ; Bowles v, Orr, 1 Yoiinge & Coll. 464. 
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setting up such an impediment to the ohstructioi^f 
justice. In cases of this sort, they act, as ancillaryTo 
the a,dministration of justice in other courts. Thus, for 
instance, if aii ejectment is brought to try a right to 
land in a Court of Common Law, a Court of Equity 
will, under proper circumstances, restrain the party in 
possession from setting up • any title, which may pre- 
vent the fair trial of the right ; as, for example, ‘a term- 
of years or other outstanding interest in a trustee, or 
lessee, or mortgagee. But this will not be done in 
every case ; for as the, Court proceeds upon the princi- 
ple, ^at the party in possession ought not in con- 
scie^^e to use an accidental advantage, to protect his 
possession against a real right in his adversary, if there 
is any counter Equity in the circumstances of the case, 
which meets the reasoning upon this principle, the 
Court will not interfere. Thus, it will not interfere 
against the possessor, who is a lonn jkh purchaser for a 
valuable consideration, without notice of the adverse 
claim at the time of his purchase.’ 

■ § 904. Cases often arise, in which a party may be 
entitled to proceed in a suit at law for damage.s, when a 
complete equitable defence exists,® which is yet incapa- 
ble of being, asserted at law. In such casq| the suit 
at law is treated as vexatious, and will be stayed by 
an injunction. Thus, for instance, if a decree has been 
made against a vendor for the specific performance of 
a contract for the sale of land, notwithstanding the 
vendee has not strictly complied with the terms of the 


1 Mitfordi Eq. PI. by Jeremy, 134, 135 ; Eden on Injunct, cli. IG, p. 
' 349, 350 f Bond v, Hopkins, 1 Sch. Sc Lefr. 429; Cooper, Eq. PI. 143; 

Baker V. Mellish, 10 Yes. 540. 

2 See McCiellan v. Kinnaird, G Gratt. 352. 
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(ract, and subsequently a suit is brought by the ven- 
against the vendee for the breach of the contract ; 
a Court of Equity will restrain the suit, as being un- 
justifiable and vexatious.* So, (as has been already 
stated,) if a creditor should give time to his debtor, and 
should thereby release the surety in Equity, and he 
should afterwards proceed at law against the surety ; 
the suit would bo stopped by injunction upon a similar 
ground.2 Indeed, there can scarcely be found an end 
to the enumeration of cases, in which vexatious suits of 
this sort have befn suppressed by injunctions, when 
therd wa» no redress at law, and .yet when, vip^ the 
principles of justice, the party Avas entitled to complete 
protection against such litigation. 

§ 905. In the next place, let us proceed to the con- 
sideration of the granting of injunctions, to restrain the 
alienation of property in the largest sense of the words. 
The propriety of this sort of relief will at once be seen, 
by considering a very few cases, in which it is indis- 
pensable to secure the enjoyment of a specific property; 
or to preserve the title to such property ; or to prevent 
frauds or gross and irremediable injustice in respect to 
such property. 

90G. Wo have already had occasion to speak of the 
interposition of Courts of Equity, in directing the ite- 
livory of title-deeds and other instruments to the parties 
properly entitled to them;® and also in ducting the 
delivery of chattels of a peculiar value, and not ca- 


I Reynolds r. Nelson, 0 Madd. R. 290. ^ 

* Rank of Ireland i\ Rcresford, 6 Dow, R. 233 ; Ante, ^ 324, 525, 329 ; 
Rowmaker v, Moore, 3 Price, R. 219. jSee Clarke r. Henty, 3 Young:© 
& Coll. 187. 

3 Ante, ^ 703, 704, 705. 

21 * 
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pable of compensation, to the lawful owners.^ # 
remedial justice is administered by means of the pro- 
cess df injunction. In regard to negotiable securities, 
as by their being transferred to a hona fide holder with- 
out ngtice, the latter may be entitled to recover upon 
them, notwithstanding any fraud in^ their original con- 
coction, or the loss of them by the real owner; it is often 
indispensable to tho security of the party, against whosO 
rights they may be thus made available, to obtain an 
injunction, prohibiting any such transfer.^ 

§ P07. The same principle is apnfied to restrain the 
tranitfer of stocks. Thus, for instance, whei'e there is 
a controversy respecting the title to stock under differ- 
ent wills, an injunction will be granted to restrain any 
transfer i^axdenU lite.^ So, an injunction will be granted, 
where the title to stock is controverted between' prin- 
cipal and agent or where a trustee or agent attempts 
to transfer iti,for his own benefit, and to the injury of 
the party beneficially entitled to it.® So, an injunc- 
tion will be granted to restrain the payment of money, 
where it is injurious to the party to whom it belongs ; 
or where it is in violation of the trust, to which it 


/ Ante, ^ 709; Fells v. Read, 3 Vcs. jr. 70; Nu^brovvn i\ Thornton, 
10 Ves. 100, 163 ; Ohborn u. Rank of United States, 9 VVlieaton, R. 815; 
Eden on Injunct, ch. M, p. 313. 

2 Ante, ^ 703 ; 1 Madd. Ch. Pr- 187 ; 1 Fonbl. Eq. B. 1, cli. 1, § 8, note 
(y ) ; Smith v. Hajitwell, Amb. R. 66; Lloyd v. Gordon, 2 Svvanst. R. 
180; King v. Hamlet, 4 Sim. R. 223; Patrick r. Harrison, 3 Bro. Ch. R. 
476; Eden on Injunct, ch. 14, p. 292; Osborn v. Bank of U. States, 
^ Wheaton, R. 845; Hood v. Aston, 1 Russell, R. 412. See Hodgson v, 
Murray, 2 Sknons, R. 515. 

3 King y. «ing, 0 Ves. 172. 

* Ched worth r. Edwards, 8 Vcs. 46. But see 1 Madd. Ch. Pr. 128, 
note (e) ; Osborn v. Bank of U. States, 9 Wheaton, R. 815. 

5 Osborn v. Bank of U. States^ 9 Wheaton, R. 844, 815 ; Stead r. Clay, 
1 Sim. R. 294 ; Rogers v. Rogers, 1 Anst. 174. 
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be devoted.^ So, it will be granted to restrain 
the transfer of diamonds or other valuables, where the 
rightful owner may be in danger of losing them.^ 

§ 908. In Jike manner, an injunction will be granted 
to restrain a party from making vexatious alienations of 
real property, Me? So, also, to restrain a ven- 

dor from conveying the legal title to real estate pending 
a suit for the specific performance of a contract for the 
sale of thnt estate.^ For, in every such case, the plain- 
tiff may be put to the expense of making the vendor a 
party to the proceedings ; and, at all events, hia title, 
if he prevails in the suit, may be embarrassed bj^uch 
new outstanding title under the transfer ° Although 
the maxim is. Pendente lile nil innovetiir, thal maxii^is 
not to be understood, as warranting the conclusion, tnlt 
the conveyance so made is absolutely null and v|i|Lat 
all times, and for all purposes. The true interac- 
tion of the maxim is, that the conveyance docs not 
vary the rights of the parties in that suit ; and they are 
not bound to take notice of the title acquired under it ; 
but, with regard to them, the title is to be taken, as if 
it had never existed. Otherwise, suits would bo inde- 
terminable, if one party, pending the suit, could, by 
conveying to others, create a necessity for introducing 
new parties.® 

^ Sec liccvc V, Parkins, 3 Jac. & Walk. 300 ; Whiitingliam i\ 13nr- 
goyno, 3 Anst. 900 ; Green v. Lowes, 3 Bro. Ch. R. 317. 

3 Xiint^nes v. Franco, 1 Dick. 149 ; Tonnins i\ Trout, 1 Dick. 387 ; 
Eden on Injunct, ch. 14, p. 313. 

3 Daly u. Kelly, 4 Dow, R. 440 ; Ante, ^ 406 ; Post, ^ 953. 

** EchliflT V. Baldwin, 16 Ves. 267; Daly v, Kelly, 4 Dow, R. 435; 
Mitf. E(i. PI. by Jeremy, 40, 135, 136, 137. 

3 Ibid. ; see Rlitf. Eq. PI. by Jeremy, 135 ; Story on Eq. Plead. J 156, 
351. 

^ Ante, ^ 405, 400 ; Metcalfe v. Pulvertoft, 3 Ves. & B. 205 ; Bisliop of 
Winchester v, Paine, 11 Ves. 197; Gaskeld v, Durdin, 3 Ball & B. 169 ; 
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$ 909. In the next place, let us proceed to the con- 
sideration, of injunctions in cases of waste.' The state 
of the common law, with regard to waste, was very 
learnedly expounded by Lord Chief Justice Eyre, in a 
celebrated case j® and it can be best stated in his own 
own words. “ At common law,” (said he,) “ the pro- 
ceeding in waste was by \Vrit of prohibition from the 
Court of Chancery., which was considered as the foum 
dation of a suit between the party suifering by the 
waste, and the party committing it. If that writ was 
obeyed, the ends of justice were answered. But, if 
thaiwas not obeyed, and an alius and plnt'ies produced 
no effect, then came the original wri.t of attachment out 
(^Chancery, returnable in a Court of Common Law, 
irach was considered as the original writ of the Court. 
T^l^rm of that writ shows the nature of it. It was 
thURme original writ of attachment, which was and is 
the foundatiqp. of all proceedings in prohibition, and of 
many other proceedings in this Court at this day, &c. 
That writ being returnable in a Court of Common Law, 
and most, usually in the Court of Common Pleas, on the 


Bishop of Winchester v. Beaver, 3 Ves. 314; Moore r. Maciiamara, 
2 Ball & B. 186. — In some of the authorities, the doctrine seems to be 
countenanced that a purchaser, jicndaite Ute, should be made a party. 
(See EchlilT v. Baldwin, IG Ves. 267 ; Daly v, Kelly, 4 Dow, II. 535.) 
Bat the true doctrine seems to be that asserted in the text. If, liowcver, 
the purchaser, pendente lUe, be a purchaser of the legal estate, and not of 
a mere equitable estate, it may, after the determination of the pendiqg 
suit, be necessary, in order to compel a surrender of his title, or to declare 
it void, to institute a new suit against him. Bishop of Winchester v. 
Paine, 11 Ves. 197 ; Murray v. Ballou, 1 Johns. Ch. K. 576 to 581 ; Mur- 
^ray v. Lylburn, 2 Johns. Ch. R. 444, 44.5; Metcalfe r. Pulvertofi, 2 Ves. 
Sc B. 204, 205; Eades v. Harris, 1 Youngc & Coll. New R. 231 ; Story 
on Eq. Plead. ^ 156, 351. ** 

I See Com. Dig. Chancery, D. 11,4 X. 

* * JefiersoQ v. Bishop of Durham, 1 Bos. Sc Pull. 120. 
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defendant appearing, the plaintiff counted against him ; 
he pleaded ; the question was tried ; and, if the defend- 
ant was found guilty, the plaintiff recovered single 
damages for the waste committed. Thus the matter 
stood at common law. It has been said (and truly so, 
I think, so far as can be collected from the text-writers) 
that, at the common law, this proceeding lay only 
against tenant in dower, tenant by the curte.sy, and 
guardian in chivalry. It was extended, by different 
statutes (Stat. of Marlbridge, ch. 24 ;• Stat. of Glouces- 
ter, ch. 5) to farmers, tenants for life, and tenants tor 
years, and, I believe, to guardians in socage.^ ,^hat 
which those statutes gave by way of remedy, was not 
so properly the introduction of a new law as the exten- 
sion of an old one to a now description of persons. The 
course of proceeding remained the same as before these 
statutes wore inado. The first act which introduced 
anything substantially new, was that (Stat. of Glouces- 
ter, ch. 13) which gave a writ of waste or estrepement, 
pending the suit. It follorvs, of course, that this was a 
judicial writ, and was to issue out of the Courts of 
Common Law'. But, except for the purpose of staying 
proceedings pending a suit, there is no intimation in 
any of our text-writers, that any prohibition could 
issue from those Courts. By the Statute of Westmin- 
ster 2d, the writ of prohibition is taken away, and the 
writ of summons is substituted in its place ; and, 
although it is said by Lord Coke, when treating of 


1 Mr. Reeves (Ilisl. of the Law, Vol. 1, p. 186, Vol. 3, p. 73, 74, 14S, 
noie) seems to suppose, lhat these statutes were but an aOlrmanco of the 
common law. In this opinion ho is opposed by Lord Coko and other 
great authorilics ; and Mr. Eden (on Injunct, eh. 8, p. 113, note) very 
properly considers the weight of authority decidedly against Mr. Reeves- 
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prohibition at the common law, that it ‘ may he used at 
this day,’ those words, if true at all, can only apply to 
that very ineffectual writ, directed to the sheriff, em- 
powering him to take- the posse comikdiis, to prevent the 
commission of waste intended to be done. The writ, 
directed to the party, was certainly taken away by the 
statute. At least, as fiir as-my researches go, no such 
writ has issued, even from Chancery, in the common, 
cases of waste by tenants in dower, tenants by the cur- 
tesy, and guardians in chivalry, tenants for life, &c., 
&c., .since it was taken away by the Statute of West- 
minster 2d. Thus, the Common Law remedy stood, 
with the alteration above mentioned, and with the judi- 
cial writ of cstrenement, introduced pcndeidc lile ” ' 

§ 910. To this liiininous exposition of the state of the 


1 Ibid.p. 121, 122. Mr. Justice Blackstonc has given a very full view 
of the action of waste at the Common Law, and as awarded by Statute. 
He says : “ A writ of waste is also <in action, partly founded upon the 
Common Law, and partly upon the Statute of Gloucester, (n Kdw. I., 
cli. 5,) and may be brought by him wli« hath the immediate estate of in- 
heritance in reversion, or remainder, against the tenant for life, tenant in 
dower, tenant by the curtesy, or tenant for years. This anion is also 
maintainable in pursuance of Statute (13 Edw. 1. c. 22) Wesim. 2, by one 
tenant in common of the inheritance against another, who makes waste in 
the estate holdcn in common. The equity of which statute eMcnds to 
joint tenants, but not to coparceners ; because, by the old law, coparceners 
might make partition, whenever citlier of them thought proper, and there- 
by prevent future waste. But tenants in common and joint tenants could 
not ; and, therefore, the statute gave them this remedy, compelling the 
defendant, either to make partition, and take the place wasted to his own 
share, or to give security not to commit any further waste (2 Inst. 403, 
404.) But these tenants in common and joint tenants arc not liable to the 
penalties of the Statute of Gloucester, which extends only to such as have 
life-estates, and do waste to the prejudice of the inheritance. The waste, 
however, must be something considerable ; for, if it amount only to twelve 
ponce, pr some such petty sum, the plaintiff shall not recover in an action 
of waste. Nam dc minimis non curat lexJ^ See 3 Black. Comm. 227, 
228 ; Finch. L. 29. 
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Common Law, it may be added, that there was, by the 
Common Law, another remedy of a preventive nature 
in the writ of estrepement. This lay after a judgment 
obtained in a real action, before possession was delivered 
by the sheriff, to prevent the tenant from committing 
waste in the lands recovered.* And the Statute of 
Gloucester, which gave the writ of estrepement 'pendente 
litc, also directed (ch. 5) that the tenant should forfeit 
the place wasted, and also treble damages.^ 

§ 911. The remedy by writ of estrepement was appli- 
cable only to cases ef real actions ; and, when the pro- 
ceeding by ejectment became the usual mode of jurying 
a title to laud, as the writ of estrepement did not apply. 
Courts of Equity, acting upon the principle of preserving 


' E«lcn on Tiij inct. cb. 9, p. 159 ; Com. Dijj. Wasle^ A. B. ; Filz. Nat. 
Brev. 00; ('ooper, Kq. PL 147, M8; 3 Black Comm. 225 to 227. Mr. 
Juslico Bbicksione, in his Commentaries (3 Black. Comm. 225, 22G) has 
g:ivcri a mucli fuller account of the writ of estrepement, than that "iven in 
the text. It is loo Ion" for insertion in this place ; but the following ex- 
tract corroborates the statement in the text. Estrepement is an old 
Fiencli word, bigniftin" the same as waste or extirpation ; and the writ of 
< strcpn/ii'/il lay at ilie Common Law, judgment obtained in any action 
real, (2 ln.st. 32S,) and before posscsbion was delivered by the sheriff, to 
stop any waste wliicli the vanquished party might be tempted to commit in 
lands, ^^lliell were deleriiiined to be no longer his. But, as in some cases, 
the deinnidant may be justly apprehensive, that the tenant may make 
waste, or vsfreppmeni^ pending the suit, well know ing the weakness of his 
title, iheiefore the ISlaiute of Gloucester, ((> Edw. I. ch. 13,) gave another 
writ' of rslrtpr/nnit, pemleiite pladtOy commanding the sheriff firmly to 
inhibit the tenant, ‘ Ne faciat raslum nl cstrepamcnium pmduitc placilo 
(lirfo indiscussOf^ (B.t?gist. 77.) And, by virtue of either of these writs, the 
sheriff may resist them that do, or offer to do waste ; and, if otherwise he 
cannot prevent them, he may lawfully imprison the wasters, or make a 
warrant to otlicr.*^ to imprison them ; or, if necessity require, he may take 
the posse romitntvs to his assistance. 8o odious, in the sight of the law, is 
waste and destnielion.” (2 Inst. 399.) 

® Com. Dig. UWc, C. 1 ; Id. Chancery, D. 11 ; 2 Inst. 299; 3 Black. 
Comm. 227 to 229. 
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the property, pendente lUc, supplied the defect, and in-^ 
terposed by way of injunction.* 

§912. But Courts of Equity have, by 'no means, 
limited themselves to an interference in cases of this 
sort. They have, indeed, often interfered in restraining 
waste by persons having limited interests in property, 
on the mere ground of the* Common Law rights of the 
parties, and the difficulty of obtaining the immediate 
preservation of the property from destruction or irrepa- 
rable injury, by the process of the Common Law. But 
they have also extended this salutary relief to cases, 
where the remedies provided in the. Courts of Common 
Law cannot be made to apply ; and, where the titles 
of the parties ere purely of an equitable nature and, 
where the waste is, what is commonly, although with 
no great propriety of language, called equitable waste ; ® 
meaning acts, which are deemed waste only in Courts 
of Equity ; and, where (as we have already seen) no 
waste has been actually committed, but is only medi- 
tated or feared to bo done, by a Bill, Quia lime/.'' 

§ Old. In order to show the beneficial natnie of the 
remedial interference of Courts of Equity in cases of 
waste, it may not be without use to suggest a few cases, 
where it is indispensable for the purposes of jubtieo, and 
there is either no remedy at all at law, or none which is 
adequate. In the first place, there arc many cases. 


1 Mitf. Eq. PI. by Je/emy, 136 ; Puliney v. Shelton, 0 A\'S. 261, note , 
Cooper, PI. 116, 147 ; 3 Black. Comm. 227. 

S Mitf. Eq. PI. by Jeremy, 114, 115, and cases cited dn note (7f) ; 3 
Wooddes. Lect. 56, p. 3U6 to 406 ; 1 Madd. Ch. Pr. Ill to 121 ; Jeremy, 
Eq. Jurisp. B. 3, ch. 2, ^ 1, 327 to .314. 

3 Marquis of Dovvnshiro v, I^ady Sandya, 6 Yes. 109, 110, 1 15 ; Cham- 
berlain V. Dummer, 1 J3ro. Cli. R. 16G ; Post, ^ 915. 

4 Ante, ^ 825 to 816. 
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where a person is dispunishable at law for committing 
waste, and yet a Court of Equity will enjoin him. As, 
where there is a tenant for life, remainder for life, re- 
mainder in fee, the tenant for life will be restrained, by 
injunction, from committing waste ; although, if he did 
commit waste, no action of waste would lie against him 
by the remainder-man for life, for he has not the inherit- 
ance, or by the remainder-man in fee, by reason of the 
interposed remainder for life.* So, a ground landlord 
may have an injunction to stay waste against an under- 
lessee.® So, an injunction may be obtained against a 
tenant from year to year, after a notice to quit, to re- 
strain him from removing the crops, manure, &c., ac- 
cording to the usual course of husbandry.® So, it may 
be obtained against a lessee, to prevent him from making 
material alterations in a dwelling-house ; as, by chang- 
ing it into a shop or warehouse.^ 

§ 914. In the next i)lace, Courts of Equity will grant 
an injunction in cases where the aggrieved party has 
equitable lights only; and, indeed, it has been said, that 
these Courts will grant it more strongly, where there is 
a trust estate.® Thus, for instance, in cases of mort- 
gages, if the mortgagor or mortgagee in possession com- 
mits waste, or threatens to commit it, an injunction will 


1 Com. Dig. Waslc^ C. 3; Abraham i’. Dubb, 2 Freem. Cb. R. 53; 
Garth 1 ’. Colton, 1 Dick. 183,205, 208; S. C. 1 Ves. 555; Perrut i*. 
JY'rrol, 3 Aik. 94 ; Robinson v, Litton, 3 Aik. 210 ; Eden on Injunct, cli. 
0, p. 102, 103; Davis?;. Leo, C Ves. 787. 

2 Farrarit \\ Lovel, 3 Aik. 723; S. C. Ambler, R. 105, 3 Wooddcs. 
Led. 50, p. 400, 401. 

Onslow V, , 10 Ves. 173 ; Pratt v. Brent, 2 Madd. ,R. 02. 

4 Douglass, u. Wiggins, 1 Johns. Ch. R. 335. 

^ Robinson n. Litton, 3 Atk. 200; Garth v. Cotton, 1 Dick. 183 ; S. C. 
1 Vea. 555; SSianstield v, Habergham, 10 Ves. 277, 278. 

EQ. JUR. — VOL. Jl. 22 
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be granted, although there is no remedy at law.^ So, 
where there is a contingent estate, or an executory de- 
vise over, dependent upon a legal estate, Courts of 
Equity will not permit waste to be done to the injury 
of such estate ; more especially not, if it is an execu- 
tory devise of a trust estate.® 

§ 915. In the next place, in regard to equitable 
waste, which may be defined to be such acts as at law , 
would not be esteemed to be waste under the circum- 
stances of the case, but which, in the view of, a Court 
of Equity, are so esteemed, from their manifest injury 
to the inheritance, although tliey arc not inconsistent 
with the legal rights of the party committing them. As 
if the mortgagor in possession should fell timber on 
the estate, and thcieby the security would become in- 
suflicicnt (but not otherwise) a Court of Equity will re- 
strain the mortgagor by injunction.® So, if there be a 
tenant for life without impeachment for waste, and he 
Should pull down houses, or do other waste wantonly 
and maliciously, a Court of Equity would restrain him; 
for, it is said, a Court of Equity ought to moderate the 
exercise of such a power, and j?ro lono ptilllco, lestrain 
extravagant humorous waste.'* Upon this ground, te- 
nants for life without impeachment for waste, and ten.ants 
in tail, after possibility of issue extinct, have been 
restrained, not only from acts of waste to the do.struc- 


* Ibid.; Farrant v. Lovell, .“5 Atk. 723 ; Eden on Injnncf. cli. 0, p. 105, 
166; 3 Wooddes, Lcot. p. 405 ; Brady v. Waldron, 2 Julms. Cli. R. 
148 ; Humphreys v. Harrison, 1 Jac. & Walk. 561. 

8 Siansfield v. Haberjiham, 10 Ves. 278 * Kden on Injunct, ch. 0, p. 
170, 171; 3 Woodiles. Leet. 56, p. 399, 400 ; Jeremy, l'"q. Juribd. Jl. 3, 
ch. 2, J 1, p. 339. 

^ 3 King: V, Smith, 2 Hare, R. 239. 

4 Abraham v. Bubb, 2 Freom. Ch. R. 53; Lord Barnard’s case, Free. 
Ch. 454 ; S. C. 2 Vern. 738 ; Aston v. Aston, 1 Vos. 265. 
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tion of the estate, but also from cutting down trees 
planted for the ornament or shelter of the premises.* 
[So, a tenant for life, without impeachment of waste, 
has been restrained from cutting timber where certain 
trustees had powers inconsistent with his right, and to 
which it was expressly made subject.®] In all such 
cases the party is deemed guilty of a wanton and un- 
conscientious abuse of his rights, ruinous to the in- 
terests of other parties. 

§ 916. Upon similar grounds, although Courts of 
Equit}' will not interfere by injunction to prevent 
waste in cases of tenants in common, or coparceners, or 
joint tenants, because they have a right to enjoy the 
estate as they please ; yet they will interfere in special 
cases ; as, where the party committing the waste is in- 
solvent; or, where the ivastc is destructive of the estate, 
and not witliin the usual legitimate exercise of the right 
of enjoyment of the estate.® 

§ 917. From this very brief view of some ,of the 


1 Ibid. ; KdtMi on Injunct, ch. 0, p. 177 to 186; 15urgess r. Lamb, 10 
Yea. 1H6 ; Muniuis of Downsbirc r. Sandys, 6 Yes. 107 ; Lord Tain- 

v\orili r. Iiord Ferrers, 0 Vcs. 410 ; Day v. Merry, 16 Yes. 375; Atl’y 
(joneral v. Duke of Marlborough, 3 Madd. R. 530, 540 ; 1 Fonbl. Eq. 15. 1, 
cli. 1, ^ 5, note (/)) ; 3 Wooddes. Led. 56, p. 402, 103; Jeremy on Eq. 
Jurisd. 15. 3, ch. 2, ^ 1, p. 333 to 336 ; Wellesley v, Wellesley, 6 Sim. U. 
407. 

^ [Driggs V. Earl of Oxford, 8 Eng. Law ^ Eq. Hep. 194. See Keke- 
wich y. Marker, 3 Mac. & Gurd. 311 ; S. C. 5 Eiig. Law and Eq. Hep: 
120.J 

3 Eden on Injunct, ch. 0, p. 171, 172; Twort r. Twort, 10 Yes. 12S, 
131 ; Hale v. Thomas, 7 Yes. 589, 590 ; Hawley r. Clowes, 2 Johns. Cli. 
R. 122. The statute of Westminster 2d, ch. 22, provided a remedy for 
tenants in common and joint tenants in many cases of waste, by providing, 
that, upon an action of waste, the olFending party should make an election 
to lake the part wasted in his purparty, or to find surety to take no more 
than belonged to his share. But this statute only applied to cases of 
freehold. 
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more important cases of equitable interference in cases 
of waste, the inadequacy of the remedy at Common 
Law, as well to prevent waste as to give redress for 
waste already committed, is so unquestionable, that 
there is no wonder, that the resort to the Courts of Law 
has, in a great measure,. fallen into disuse. The action 
of -waste is of rare occurrence in modern times;* an 
action on the case for waste being generally substituted 
in its place, whenever any remedy is sought at law. 
The remedy by a bill in Equity is so much more easy, 
expeditious and complete, that it is almost invariably 
resorted to.® By such a bill, .not only may future waste 
be prevented, but, as we have already seen, an account 
may be decreed, and compensation given for past waste.® 
Besides, an action on the case will not lie at law for per- 
missive waste ; * but in Equity an injunction will be 
granted to restrain permissive waste, as well as volun- 
tary waste.® 

§ 91,8. The interference of Courts of Equity in 
restraint of waste was originally confined to cases 
founded in privity of title ; and for the plaintiff to 
state a case, in which the defendant pretended that 
the plaintiff was not entitled to the estate, or in which 
the defendant was asserted to claim under an adverse 
right, was said to be, for the plaintiff to state himself 


' Harrow School v, Alderton, 2 Bos. & Pull. 86 ; Rcdfern v. Smith, 1 
Bing:. R. 382 ; 2 Bing. R. 262. 

2 Eden on Injunct, ch. 9, p. 159. 

3 Ante, ^ 515 to 518 ; Eden on Injunct, oh. 9, p. 159, 160 ; Id. ch. 40, 
p. 206 to 219. 

4 Gibson v. Wells, 4 Bos. & Pull. 290; Herne v. Benbow, 4 Taunt. R. 
/764. 

5 Eden on Injunct, ch. 9, p. 159, 160; Caldwall v. Baylis, 2 Meriv. R. 
408; 1 Fonbl. Eq. B. 1, ch. 1, § 5, note (p.) 
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out of Court. But at present the Courts have, by in- 
sensible degrees, enlarged the jurisdiction to reach 
cases of adverse claims and rights, not founded in 
privity ; as, for instance, to cases of trespass, attended 
with irreparable mischief, which we shall have occasion 
hereafter to consider.* 

§ 919. The jurisdiction, then, of Courts of Equity, 
to interpose, by way of injunction, in cases of waste, 
may be referred to the broadest principles of social 
justice. It is exerted, where the remedy at law is im- 
perfect, or is wholly denied ; where the nature of the 
injury is such that a preventive remedy is indispensa- 
ble, and it should be permanent; where matters of 
discovery and account are incidental to the proper 
relief; and where equitable rights and equitable" inju- 
ries call for redress, to prevent a malicious, wanton, 
and capricious abuse of their legal rights and authori- 
ties by persons liaving but temporary and limited 
interests in the subject-matter. On the other hand. 
Courts of Equity will often interfere in cases where 
the tenant in possession is impeachable for waste, and 
direct timber to be foiled, which is fit to be cut, and in 
danger of running into decay, and thus will secure 
the proceeds for the benefit of those who are entitled 
to it.3 


1 Sec iho cases fully collected by Mr. Eden. Eden on Injunct, ch. 

p. 101 to 100, ch. 10, p. 200 to 214; Livingston r. Livingston, 6 Johns, 
('ll. It. 407; Smith v. Collyer, 8 Ves. 90, 

2 Watson v. Hunter, 5 J^hns. Ch. R. 170; Jeremy on Equity Jurisd. 
II. .*1, ch. 2, ^ I, p. 327, 328 ; Winship v. Pills, 3 Paige, R. 259. 

^ See Eden on Injunct, ch. 10, p. 218 to 221 ; Burges r. Lamb, 16 Ves. 
182 ; Mildmay v. Mildmay, 4 Bro. Ch. It. 76 ; Delapole r. Delupole, 17 
Ves. 150; Osborne v. Osborno, 19 Ves, 423; Wickham r. Wickham, 
19 Ves. 419, 423; Cooper, R. 288. 
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§ 920. In the next place, let us proceed to the con- 
sideration of the granting of injunctions in cases of 
nuisances. Nuisances may be of two sorts ; (1.) such, 
as are injurious to the public at large, or to public 
rights; (2.) such as are injurious to the rights and in- 
terests of private persons. 

§ 921. In regard to public nuisances, the jurisdic- 
tion of Courts of Equity seems to be of a very ancient 
date ; and has bfeen distinctly traced back to the reign 
of Queen Elizabeth.^ The jurisdiction is applicable, 
not only to public nuisances, strictly so called, but 
also to purprestures upon public rights and property. 
Purpresture, according to Lord Coke, signifies a close, 
or enclosure, that is, when one encroaches, or makes 
that 'several to himself, which ought to bo common to 
many.® The term was, in the old law writers, applied 
to cases of encroachment, not only upon the king, but 
upon subjects. But, in its common acceptation, it is 
now understood to mean an encroachment upon the 
king, either upon part of his demesne lands, or upon 
rights and easements held by the crown of the public, 
such as upon highways, public rivers, forts, streets, 
squares, bridges, quays, and other public accommoda- 
tions.® 

§ 922. In cases of purpresture, the remedy for the 


1 Eden on Injunct, cli. 11, p. 224, 225. 

S 2 Inst. 38, 272. 

3 Ibid. ; Hale in Harg. Law Tracts, ch. 8, p. 74, 78 ; Trustees of 
Watertown v. Co wen, 4 Paige, R. 510, 614, 515; Commonwealth r. 
Wright, 3 Amer. Jut. 160; City of New Orleans v. U. Slates, 10 Peters, 
R. 062; Attorney-General Forbes,’ 2 Mylnc & Craig, 123 ; Earl of 
Ripon V, Hobart, 3 Mylne & Keen, 169, 179, 180, 181 ; Mowhawk llridge 
Company t;. Utica & Schenectady Railroad Company, G Paige, R. 054 ; 
Attorney-General v. Cohoes Company, 6 Paige, R. 133. 
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crown is either by an information of intrusion at the 
common law, or by an information at the suit of the 
Attorney-General in Equity. In the case of a judg- 
ment upon an information of ihtrusion, the erection 
complained of, whether it he a nuisance or not, is 
abated. But upon a decree in Equity, if it appear to 
ho a mere purpresture, without being at the same time 
a nuisance, the Court may direct an inquiry to he 
made, whether it is most beneficial to the crown, to 
abate the purpresture, or to suffer the erections to 
remain and bo arrested.^ But if the purpresture be 
also a public nuisance, this cannot bo done; for the 
crown cannot sanction a public nuisance.® 

§ 923. In cases of public nuisances, properly so 
called, an indictment lies to abate them, and to punish 
the offenders. But an information also lies in Equity 
to redress the grievance by way of injunction. The 
instances of the interposition of the Court, however, are 
(it is said) rare, and principally confined to informa- 
tions seeking preventive relief, ^us, informations in 
Equity have been maintained against a public nuisance 
by stopping a highway. Analogous to that, there have 
been many cases in the Court of Exchequer of nui- 
sance to harbors, which are a species of highway. 
If the soil belongs to the crown, there is the species of 
remedy for the purpresture abovementioned for that. 
If the soil does not belong to the crown, but it is 
merely a common nuisance to all the public, an infor- 
mation in Equity lies. But the question of nuisance 


^ Milf. Eq. n. by Jeremy, 145; Eden on Injunct, ch. 11, p. S£I3, ; 

Hale in llarg. 81 ; Attorney-General v. Richards, 2 Ansfr. R. C03, 606 ; 
Attorney-General v. Johnson, 2 Wilson, Ch. R. 101 to 103. 

2 Ibid. 
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or not, must, in cases of doubt, be tried by a jury j and 
the iiyunction will be granted or not, as that fact is 
decided.! And the Court, in the exercise of its juris* 
diction, will direct the matter to be tried upon an 
indictment, and reserve its decree accordingly.* 

§ 924. The ground of this jurisdiction of Courts of 
Equity in .cases of purpre§ture, as well as of public 
nuisances, undoubtedly is, their ability to give a more, 
complete and perfe6t remedy, than is attainable at law, 
in order to prevent irreparable mischief, and also to 
suppress oppressive and vexatious litigations.® In the 
first place they can interpose, whciu the Courts of Law 
cannot, to restrain and prevent such nuisances, which 
arc threatened, or are in progress, as well as to abate 
those already existing.^ [Although, it seems, they can- 
not compel a party to undo what he has done.®] In the 
next place, by a perpetual injunction, the remedy is 
made complete through all future time j whereas, an 
information or indictment at the Common Law can only 
dispose of the present nuisance j and for future acts 
new prosecutions must be brought. In the next place, 
the remedial justice in l^juity may be prompt and im- 


1 Attorney-Gen. v. Cleaver, 18 Vcs. S17, 218 ; Crowder v. Tinkler, 
19 Ves. 620, 622; Barnes v. Baker, Ainbl. R. 158 ; Bden on Injunct, ch. 
11, p. 223, 224, 230, 235 to 237 ; Mitf. Eq. PI. by Jeremy, 115; Allorncy- 
Gen. V, Forbes, 2 Mylne & Craig, R. 143; Mohawk Bridge Company v. 
Utica & Schenectady Railroad Co., 6 Paige, R. 554 ; Altorney-Gcn. v. 
Cohoes Company, f Paige, R. 133. 

2 Ibid. But see Earle of Ripon v. Hobart, 1 Cooper, Scl. Cas. 333; S. 
C. 3 Mylne & Keen, 164, 179, 180. 

3 Mitf. Eq. PI. by Jeremy, 144, 145 ; Attorney-General v, Johnson, 2 
Wilson, Ch. R. 101, 102, 

4 Attorney-General v. Johnson, 2 Wilson, Ch. R. 101, 102. 

5 See Bradbury v. The Manchester, &c. Railway Co., 8 Eng. Law & 
Eq. R. 143. 
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mediate, before irreparable mischief is done ; whereas, 
at law, nothing can. be done, except after a trial, and 
upon the award of judgment. In the next place, a 
Court, of Equity will not only interfere upon the infor- 
mation of the Attorney-General, but also upon the 
application of private parties,^ directly affected by the 
nuisance ; whereas, at law, in many cases the remedy 
is, or .may be, solely through the instrumentality of the 
Attorn ey-G eneral.^ 


^ See Soltaii v. De Held, 9 Eng. Law & Eq. R. 104. 

2 Eden on Injanct. ch. 11, p. 230; Crowder v. Tinkler, 10 Ves. 617, 
G23 ; Aitorncy-Gencral v. Johnson, 2 Wils. Ch. R. 87, 102, 103; Corning 
V. Lowerre, G Johns. Ch. R. 439; Attorney-General v, Forbes, 2 Mylne 
& Craig, 129, 130. On this occasion Lord Cuttenham said: “With 
respect to the question of jurisdiction, it was broadly asserted, that an 
application to this Court to prevent a nuisance to a public road, was never 
hoard of. A liule research, however, would have found many such 
instances. Many cases might have been produced, in which the Court 
has interfered to prevent nuisances to public rivers and 16 public harbors. 
And the Onirt of Exchequer, as well as this Court, acting as a Court of 
Equity, has a well-established jurisdiction, upon a proceeding by way of 
information, to prevent nuisances to public harbors and public roads; and, 
in short, generally to prevent public nuisances. In Ilox v. Allen, this 
Cobrt interfered to stay the proceedings of parties, whose jurisdiction is 
<]uit 0 as high as that of ihc Couit of Quarter-Sessions over bridges, 
namely, the Commissioners of Sewers. 'J hoso commissioners possess a 
jurisdiction founded on acts of Pariinincnt, and they have a right, within 
the due limits of their authority, to do all necessary acts in the execution 
of their functions. Nevertheless, if they so execute what they conceive to 
be their duty, as to create or occasion a public nuisance, this Court has an 
undoubted right to interpose. The same question occurred in Kerrison v. 
Sparrow, before Jjord Eldon, in which his Lordship, under the circum- 
stances of the case, considered that lie ought not to interfere ; but the 
jurisdiction of the Court was not there denied or disputed. In Ailorney- 
Cencral v. Johnson, the objection to the jurisdiction was attempted to bo 
raised. The defendants in that case, the corporation of the city of Lon- 
don, were authorized by act of Parliament to do what was necc&sary to be 
done in the exercise of their duty, as conservators of the river Tliariies. 
Rut, in that particular instance, they had assumed to ihems*clvcs a right 
to carry on or sanction operations, which created a nuisance to the King's 



262 


EQUITY JURISPRUDENCE. 


[cH. xxra. 


§ 924 a. But in all cases of this sort, Courts of 
Equity will grant an injunction to restrain a public 
nuisance, only in cases where the fact is clearly made 
out upon determinate and satisfactory evidence. For 
if the evidence be conflicting, and the injury to the 
public doubtful, that alone will constitute a ground for 
withholding this extraordinary interposition.' And, 


subjects ; and the Court accordingly interfered to prevent them from so 
ex 3 rcising their undoubted legal powers. To say that ibis Court, when 
it interferes in such a case, is acting as a court of appeal from the Court 
of Quarter-Sessions, is anything but a correct representation of the fact. 
The jurisdiction is exercised, not fur the purpose of overruling the power 
of others, hy way of appeal from their authority, but for tlie purpose of 
exerting a salutary control over all, for the pioleclion of the public.’* See, 
also, Spencer v. Lonoon & Birmingham Railway Company, 9 Sim. R. 
103 ; Sampson v. Smith, 8 Sim. R. 272. 

1 Sec Drake i\ Hudson River Railroad Co., 7 Barbour, S. C. R. 508 ; 
Hamilton i;. The New York & Harlem Railroad, 9 Paige, 171 ; Earl 
of Ripon V, Hobart, 1 Cooper, Sel. Ca.s. 333; S, C. 3 Myine & Keen, 
1G9. In this last case Lord Brougham said : “In considering more gene- 
rally the question which is raised by the present motion, I certainly think 
we shall not go beyond what both principle and authority justify, if we lay 
down the rule respecting the relief by injunction, as applied to such cases 
as this. If the thing, sought to be prohibited, is in itself a nuisance, the 
court will interfere to stay irreparable mischief without w'aiting for the 
result of a trial ; and will, according to the e^rcumsiances, direct an issue, 
or allow ail action, and, if need be, expedite the proceedings, the injunc- 
tion being in the meantime continued. But, where the thing sought to be 
restrained is not unavoidably and in itself noxious, but only something, 
which may according to circumstances prove so, then the court will refuse 
to interfere, until the matter has been tried at law, generally by an action, 
though in particular cases an issue may be directed for the satisfaction of 
the court, where an action could not be framed so as to meet the question. 
The distinction between liie two kinds of erection or operation is obvious, 
and the soundness of that discretion seems undeniable, which would he 
very slow to interfere, where the thing to bo stopped, while it is highly 
beneficial to one party, may very possibly be prejudicial to none. The 
great fitness of pausing much before wc interrupt men in those modes of 
enjoying or improving their property, which are primd facie harmless or 
oven praiseworthy, is equally manifest. And it is always to he borne in 
mind, that the jurisdiction of this court over nuisance by injunction at all 
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indeed, the same doctrine is equally applicable to cases 
of private nuisance.^ But when private individuals 
suffer an injury quite distinct from that of the public in 
general, in consequence of a public nuisance, <hey will 
be entitled to an injunction and relief in Equity, which 
may thus compel the wrong-doer to take active measures 
against allowing the injury to continue.® 


is of recent growth, has not till very lately been piuch exercised, and has 
at various tim(‘s found great reluctance on the part of the learned judges 
to use it even in cases where the thing or the act complained of was ad- 
mitted to he directly and immediately hurtful to the complainant. All that 
has been said in the ciibos, where thiB‘*unwillingness has appeared, may be 
referred to in support of the proposition which I have stated; as in the 
Attorney-Uenoral r. Nichol, IG Vcs..33S ; Attorney-General v. Cleaver, 18 
Ves. ; and an anonymous case bef<*ro Lord Thurlow, in 1 Ves. jr. 140, 
and others. It is also very material to observe, what is indeed strong au- 
thority of a negative kind, that no instance can be produced of the inter- 
p«>sition by injunction in the case of what wc have been regarding as 
evcntnal or eoniiiigent nuisance. I3ut some authorities approach very 
near the ground upon which I have relied. Lord Hardwicke, in Alioiney- 
(Tcneriil r. Doughty, 2 Ves. sen. li>3, sjicaks of plain nuisances, and a plain 
case of iiuis'incc, as eoulrudistinguished from others, and eniiihng the 
Court to grant an injunciion before answer. Lord Eldon appeared at one 
time (A(iorriey-(I(?neral e. ('leaver) to think, that there was no instance of 
an injiiiietion to restrain nuisance without trial. But though this cannot 
now he inaintaiiM'd, it is <*Iear that, in other cases, where there appeared a 
douhf, as ill ('balk 4'. Wyall, 3 Mer. G88, the injunction was said only to 
bo grained, 1)i*cause damages had been recovered at law. Tlie course 
which Il ls been pursued at law*, wiih respect to dilferenl kinds of obstruc- 
tions and other violations of right, furnishes a strong analogy of the same 
kind. Lord Hale, in a note to FitzherberVs Nat. Brev. 184, a, speaking 
of a market holdeii in derogation of a franchise, says, that if it be kept on 
the same day, it shall be intended a nuisance; but if it be onranotber day, 
it shall he put to issue, whether it be a nuisance or not. And ilic case of 
Yard i\ Fold, 2 Saund. 172, seems to recognise the same distinction.” Sec 
Mohawk Bridge ('oinpany v. Utica and Schenectady Railroad (.'dnipany, G 
Paige., R. .5,09, GG3 ; Speitcer r. London and Birmingham Railway Com- 
pany, 8 Sim. 193. 

* Ibid. ; Hart i*. Mayor of Albany, 3 Paige R. 210, 213. 

2 Spencer v. London and Birmingham Railway Company, 8 Sim. R. 
193 ; Cailin i\ Valentine, 9 Paige li. 575. See Sampson i\ Smith, S Sim. 
11. 272 ; Soliau i». Do Held, 9 Eng. Jjaw & Eq. R. 104. 
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§ 925. lu regard to private nuisances, the interfer- 
ence of Courts of Equity by .Avay of injunction is un- 
doubtedly founded upon the ground of restraining irre- 
parable ^mischief, or of suppressing oppressive and 
interminable litigation, or of preventing multiplicity 
of suits.* It is not every case, which will furnish a 
right of action against a . party for a nuisance, which 
will justify the interposition of Courts of Equity to re- 
dress the injury or to remove the annoyance. But 
there must be such an injury, as from its nature is not 
susceptible of being adequately compensated by dama- 
ges at law, or such as, frofn its continuance or perma- 
nent mischief, must occasion a constantly recurring 
grievance, which cannot be otherwise prevented, but 
by an injunction.® Thus, it has been said, that every 
common trespass is not a foundation for an injunction, 
where it is only contingent, fugitive, or temporary. 
But if it is continued so long as to become a nuisance, 
in such a case an injunction ought to be granted, to 
restrain the person from committing it.® So, a mere 
diminution of the value of property by the nuisance, 
without irreparable mischief, will not furnish any foun- 
dation for equitable relief."* • 

§ 92G. On the other hand, where the injury is irre- 


1 Milf. Di. PI. by Jeremy. Ml, 145 ; Eden on Injunct, di. II, p. 231 lo 
238 ; Jprerny'on Eq. Jurist!. 13. 3, ch. 2, ^ 1, p. 309. 

2 Fi.^hmon Tcr’s Company r. East India Company, I Dick. 103, 104 ; 
Attorney-General i\ Nicliol, 10 Yes. 342; Corporation of N(?w York u. 
Mapes, O^ohns. R. 40 ; Mohawk & Hudson Railroad Company Arlolicr, 
6 Paige, R. 83 ; Fisk i\ Wilber, 7 Barbour, S. C. R. 400 ; Dana l\ Valen- 
tine, 5 Mete. 8, 1 18. 

3 Conlson v. White, 3 Aik. 21. 

4 Attorney-General r. Nichol, 16 Ves. 342; Wynstanley v. Lee, 
2 Swanst. R. 336 ; Earl of Ripon v. Hobart, 3 Mylnc & Keen, 100, S. C. 
1 Cooper, Scl. Cas. 333. 
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parable, as, where loss of health,’ loss of trade,® destruc- 
tion of the means of subsistence, or permanent ruin to 
property, may or will ensue from the wrongful act or 
erection ; in every such case Courts of Equity will in- 
terfere by injunction, in furtherance of justice and the 
violated rights of the party.® Thus, for example, where 
a party builds so near the house of another party, as to 
darken his windows, against the clear rights of the lat- 
ter either by contract, or by ancient possession, Courts 
of Equity will interfere by injunction to prevent the 
nuisance, as well as to. remedy it, if already done, 
rtlthough an action for damages would lie at law ; for 
the latter can in no just sense be deemed an adequate 
relief in such a case."* The injury is material, and 
operates daily to destroy or diminish the comfort and 
use of the neighboring house ; and the remedy by a 
multiplicity of actions, for the continuance of it, w'ould 
furnish no substantial compensation. 

§ 92G. a. The same rule will apply to cases, where 
blocks of buildings have been erected, with particular 
covenants respecting the enjoyment thereof, and the 
erection of livery staVles, siapghter-houses, glue fac- 
tory, and other special privileges or inconveniences ; for 
in such cases, each purchaser or owner of one of the 


1 Howard v, Lee, 3 Sandf. S, C. R. 281, a case of a chandlery. Peck 
V. Elder, 3 Sandf. S. C. R. 126, a slauj^hlcr-house. Walter v. Sclfe, 4 
£n^. Law & Eq. R. 15, a case of brick-burnin)^. 

2 Gilbert V. Mickle, 4 Sandf. Ch. R. 357. 

8 Wynstanley r. Lee, 2 Swanst. R. 335; Attor. General v. Nichol, 16 
V>8. 312 ; Clierringtori v. Abney, 2 Vern 646 ; Earl Bathurst r. Burden, 
2 Bro. Ch. R. 64; Nutbrown v, Thornton, 10 Ves. 163; Mohawk & 
Iludsofi Railroad Company V. Artcher, 6 Paig^e, R. 83. 

^ Ibid. ; Eden on Injunct, ch. 11, p. 231, 232 ; Back v. Stacy, 2 Rus. 
R. 121; Sec Atkins i;. Cliilson, 7 Met. 398; Rolienson v. Piitengor, 
1 Green Ch. R. 57 ; Irwin v, Dixion, 9 How. U. S. R. 10 ; Post, J 927. 
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block will be entitled to an injunction to prevent the 
breach, and to enforce the observance of such cove- 
nants, since they are for the mutual benefit and pro- 
tection of all the owners and purchasers in the block.^ 
[So, the erection of a private building upon land re- 
served for a public square, and which has been illegally 
sold by the public authorities, is a nuisance of such irre- 
parable nature, as to give a Court jurisdiction to grant 
a perpetual injunction. 

§ 927. Cases of a nature, calling for the like reme- 
dial interposition of Courts of Equity are, the obstruc- 
tion [or pollution]® of watercourses, the diversion of 
streams from mills, ^ the back flowage on mills, and the 
pulling down of the banks of rivers, and thereby ex- 
posing adjacent lands to inundation, or adjacent mills 
to destruction.® So, where easements or servitudes arc 
annexed by grant or covenant, or otherwise to private 
estates ; or, where privileges of a public nature, aud 
yet beneficial to private estates, .are secured to the pro- 
prietors, contiguous to public squares, or other places, 
dedicated to public uses ; the due enjoyment of them 


^ Barrow v. Richards, 8 Paige, R. 351 ; Duke of Bedford v. The Trus- 
tees of the British Museum, 3 Sugden on Vendors, Appx. p. 3(il (Olli 
edit.) ; S. C. cited 8 Paige, R. 354. Sec Williams v. .Karl of Jersey, 
1 Craig & Philips, R. 91 ; Ante, $ 739; Post, ^ 959, a. 

2 The Commonwealth r. Rush, 11 Penn. St. R. 186. 

3 Wood V. Sutcliffe, 8 Eng. Law and Eq. R. 217. * 

4 See Fisk v. Wilber, 7 Barbour, S. C. R. 395 ; Olmsted v. Loomis, 6 
Barbour, S. C. R. 152 ; Frink v. Lawrence, 20 Conn. 1 17. 

5 Robinson v, Byron, 1 Bro. Ch. R. 688 ; Universities of Oxford and 
Cambridge v, Richardson, 6 Ves. 706 ; Lane v. Newdigate, 10 Ves. 194 ; 
Chalk V. Wyatt, 3 Meriv. R. 688; Marlin v. Stiles, Mosel. R. 145 ; Gard- 

/ ner v. Village of Newburg, 2 Johns. Ch. R. 165; Van Bergen «. Van 
Bergen, 2 Johns. C. R. 273; S. C. 3 Johns. Ch. R. 283; Hammond v. 
Fuller, 1 Paige, R. 197; Arthur v. Case, 1 Paige, R. 448; Belknap r. 
Trimble, 3 Paige, R. 577, 600, 601 ; Reid v, Gifford, 1 Hopkins, R. 416. 
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will be protected against encroachments by injunction.^ 
So, an injunction will be granted against a corporation, 
to prevent an abuse of the powers granted to them to 
the injury of other persons.® So, an injunction will be 
granted against the erection of a new ferry, injurious 
to an old established ferry.® [So, to restrain the ringing 
of bells by a Eoman Catholic community, although the 
same was done only on Sundays.^] So, an injunction 


1 Hills V, Miller, 3 Paige, R. 251; Corning v. Lowerre, 6 Johns. Ch. R. 
439 ; Trustees of Watertown r. Cowen, 4 Paige, R. 510, 514. 

2 Coates V, The Clarence Railway Company, 1 Russ. & Myine, 181. 
This principle was strongly exemplified in the case of Bonaparte v, Cam- 
den and Amboy Railroad (Company, 1 Baldwin’s Cir. R. 231, where a bill 
was brought to prevent a railroad company from illegally appropriating 
the lands of the plaintiff. On this occasion, Mr. Justice Baldwin said : 
‘‘ The injury complained of, as impending over his property, is, its perma- 
nent occupaiion and appropriation to a continuing public use, which 
requires the divesture of his Wholef^right, its transfer to the company in 
full property, and its inheritance to be destroyed, as effectively as if he had 
never been its proprietor. No damages can restore him to his former con- 
dition ; its value to him is not money, which money can replace ; nor can 
there be any specific compensation or equivalent ; his damages are not 
pecuniary (vide 7 Johns. Ch. 731); his objects in making his establish- 
ment were not profit, but repose, seclusion, and a resting place for himself 
and family. If these objects are about to be defeated, if his rights of pro- 
perly are about to be destroyed, without the authority of the Jaw; or if 
lawless danger impends over them by persons acting under color of law, 
when the law gives them no power, or when it is abused, misapplied, ex- 
ceeded, or not strictly pursued, and the act impending would subject the 
party committing it, to damages in a Court of Law, for a trespass, a Court 
of Equity will enjoin its commission.” In the same case it was held, that, 
although an act of the Legislature, appropriating private lands to public 
uses, without compensation first being awarded, was not unconstitutional, 
yet a Court of Equity would issue an injunction against the actual posses- 
sion of the lands until compensation was made. 1 Baldwin, Cir. Rep. 22C 
to 230. See also Mohawk & Hudson Railroad Company v. A richer. 0 
Paige, R. 83. 

3 Com. Dig. Chancery, D. 12 ; Newburg Turnpike Company r. Miller, 

5 Johns. CIi. R. 101, 111 ; Ogden v. Gibbons, 4 Johns. Ch. R. 159, 160. 

^ Soltau V, De Held, 9 Eng. Law and Eq. R. 104. 
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will be granted in favor of a turnpike corporation, to 
secure the due enjoyment of their privileges, by pre- 
venting the establishment of short by-roads, (commonly 
called shunpikes,} to destroy their tolls.* So, (as we 
have seen,) an injunction will lie to prevent the dark- 
ening or obstruction of ancient lights of a dwelling- 
house.® So, to prevent a party from making erections 
on an adjacent lot, in violation of his covenant or other 
contract.® So, to prevent the erection of a statue upon 
a public street or square, if it be clearly in violation of 
a covenant or other contract.^ So, to prevent a volun- 
tary religious association from being disturbed in their 
burial-ground.® So, to prevent rights of possession 
and property buing injured, obstructed, or taken away 
illegally by a railroad company.® So, to prevent a te- 
nant from removing mineral and other deposits from the 
bed of a stream running through a farm which he oc- 
cupies/ So, an injunction #ill^e granted in favor Of 
parties, possessing a statute privilege or franchise, to 
secure iho enjoyment of it from invasion by other 


1 Croton Turnpike Company r. Ryder, 1 Johns. Ch. R. 015. 

^ Sutton V. Montford, 4 Sim. K. 550 ; Back v. Stacy, 2 Russ. &c., 121; 
Wynstanley V. Lee, 2 Swajist. II. 333; Atty. Gen. v. Nicliol, IC Ves. 
338 ; Morris v. Berkeley’s Lessees, 2 Ves. 453 ; Fishmonger’s Co. v. East 
India Co. 1 Dick. 163 ; Corning v. Lorrerre, 6 Johns. Ch. R. 439 ; Ante, 
^ 926. 

3 Kanken v, Huskisson, 4 Sim. R. 13 ; Squire v. Campbell, 1 Mylne & 
Craig, 480, 481 ; Roper v, Williams, 1 Turn. & Russ. R. 18. 

4 Squire v. Campbell, 1 'Mylne & Craig, R. 459, 477 to 480 ; Heriot’s 
Hospital (Feoffees of) Gibson, 2 Dow, R. 301, 304. 

3 Beatty v. Kurtz, 2 Peters, R. 566, 584. 

3 Bonaparte v. Camden and Amboy Railroad Company, 1 Bald. Cir, R. 
231. [But a railroad is not perse, a nuisance ; and a strong case must 
be presented, to justify issuing an injunction against a railroad company. 
Drake v. The Hudson River Railroad Co. 7 Barbour, S. C. R. 508 ; 
Lexington, &c. Co. v. Applegate, 8 Dana, 289 ; Hamilton v. The New 
York and H. Railroad, 9 Paige, 171 ; 4 Eds. Ch. R. 411.] 

7 Thomas v, Jones, 1 Y. & Cull. New R. 510. 
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parties.^ In all cases of this sort, if the right be doubt- 
ful, the Court will direct it to be tried at law ; and will, 
in the mean time, restrain all injurious proceedings.” 
And' when the right is fully established, a perpetual in- 
junction will be decreed.” 

§ 928. It is upon similar grounds, that Courts of 
Equity interfere in cases of trespasses, that is to say, 
to prevent irreparable mischiefs, or to suppress mul- 
tiplicity of suits and oppressive litigation.* For if the 
trespass be fugitive and temporary, and adequate com- 
pensation can be obtained in an action at law, there 
is no ground to justify the interposition of Courts of 
Equity. Formerly, indeed. Courts of Equity were 
extremely reluctant to interfere at all, even in regard 
to cases of repeated trespasses. But, now, here is 
not the slightest hesitation, if the acts done, or threat- 
ened to be done, to th^roperty, would be ruinous or 
irreparable, or would imPfir the just enjoyment of the 
property in future. If, indeed. Courts of Equity did 
not interfere in cases of this sort, there would (as has 
been truly said) be a great failure of justice in the 
country.” 


1 Ogden r. Gibbons, 4 Johns. Ch. R. 150 ; Livingston r. Ogden, 4 Johns. 
Ch. R. 48. 

2 Ante 921:, a. 

3 Jeremy on Eq. B. 3, ch. 2, ^ I, 310 ; Ryder v. Bentham, 1 Vcs. 
513; Eden on Injunct, ch. 11, p. 235, 236; Anon. 2 Ves. 414 ; Reid:-. 
Gifford, 6 .Tohns. Ch. R. 46 ; Osbyrn v. Bank of U. S., 9 Wheat. R. 7.1S , 
Hart V. Mayor of Albany, 3 Paige, R. 213 ; Livingston v. Livingston. 6 
Johns. Ch. R. 497, and the cases there cited. 

^ Cooper, Eq. PI. 152, 153, 154 ; Mitf. Eq. PI. by Jeremy, 137 ; HH- 
son V, Gardiner, 7 Ves. 308, 309, 310 ; Norway v. Rowe, 19 Vcs. 117, 
148, 149 ; New York Printing and Dyeing Kstab. r. Fitch, 1 Paige, R. 
97 ; Jeremy on Eq. Juried. B. 3, ch. 2, J 1, p. 311, 312. 

5 Hanson v. Gardiner, 7 Vcs. 306 to 308; Courlhope v. Mapplesden, 10 
23* 
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§ 929. Thus, for instance, where a mere trespasser 
digs , into, and works a mine, to the injury of the owner, 
an injunction will be granted, because it operates a per- 
manent injury to the property, as a mine.* So, where 


Ves. 291; Field v. Beaumont, I Swanst. 207, 203; Crockford v. Alexan- 
der, 15 Ves. 138 ; Thomas v. Oakley, 18 Ves. 184. Lord Fddon has, on 
many occasions, allude^ to this change vr enlargement of Equity juris- 
diction; and especially in^Hanaon v. Gardiner, 7 Ves. 310, 311, and 
Thomas V. Oakley, 18 Ves. 184. In the latter case he said: — “The 
distinction, long ago established, was, that, if a person, still living, 
committed a trespass by cutting timber, or taking lead ore, or coal, this 
Court would not interfere; but gave the discovery; and then any action 
might be brought for the value discovered. But the trespass dying with 
* the person, if he died, the Court said, ^his being property, there must be 
an account of the value; though the law gave no remedy. In that 
instance, therefore, the account was given, where an injunction was not 
wanted. Throughout Lord Hardwicke’p time, and down to that of Lord 
Thurlow, the distinction between waste and trespass was acknowledged ; 
and I have frequently alluded to the^se, upon \>hiL*h Lord Thurlow 
first hesitated. A person having a emt demised to him, began to ^e*, 
coal there ; but continued to work under the contiguous close, belonging 
to another person. And it was held, that the former, as waste, would be 
restrained ; but as to the close, which was not demised to him, it was a 
mere trespass ; and the Court did not interfere. But I take it llial Lord 
Thurlow changed his opinion upon that ; holding, that, if the defendant 
was taking the substance of the inheritance, the liberty of bringing ati 
action was not all the relief, to which in Equity he was entitled. The 
interference of the Court is to prevent your removing that, which is his 
estate. Upon that principle Lord Thurlow granted the injunction, as to 
both. That has since been repeatedly followed; and, whether it was 
trespass under the color of another's right actually existing, or not. If 
this protection would be granted in the case of timber, coals, or lead ore. 
why is it not equally to be applied to a quarry? The comparative value 
cannot be considered. The present established course is to sustain a bill 
for the purpose of injunction, connecting it with the account in both cases, 
and not to put the plaintiff to come her^ for an injunction, and to go to law 
for damages.** See also Livingston v. Livingston, C Johns. Ch. R. 497, 
499, where Mr. Chancellor Kent has, with his usual ability, com- 
mented on the cases at large. 

1 Case cited in 7 Ves. 308 ; Mitchell v. Dorrs, 6 Ves. 147 ; Smith v. 
Collyer, 2 Ves. 90; Grey v, Duke of Northumberland, 17 Ves. 281 ; Fal- 
mouth (Lord) r. Inneys, Mosely, R. 87, 89 ; Ante, J 8G0. 
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timber is attempted to be cut down by a trespagper in 
collusion with the tenant of the land.^ So, where 
there is a dispute respecting the boundaries of estateb, 
and one of the claimants is about to cut down orna- 
mental or timber trees in the disputed territory.® So, 
where a party who is in possession under articles, is 
proceeding to cut down timber trees.® So, where lessees 
are taking away from a manor, bordering on the sen, 
stones of a peculiar value.* , In short, it is now granted 
in all cases of timber, coals, ores, and quarries, where 
the party is a mere trespasser ; or where he exceeds 
the limited rights with which he is clothed ; upon tho 
ground, that the acts are, or may be, an irreparable 
damage to the particular species of property.® 

§ 930. It is upon similar principles, to prevent irre- 
parable mischief, or to suppress multiplicity of suits 
and vexatious litigation, that Courts of Equity inter- 
fere in cases of patei^s for inventions, and in cases 
of copyrights, to secure tho rights of the inventor, or 
author, and his assignees and representatives.® It is 
wholly beside the purpose of the present Commenta- 
ries, to enter upon tho subject of the general rights of 
inventors and authors, or to state the circumstances, 
under which an exclusive property, in virtue of those 
rights, may bo acquired or lost. Our observations will 


1 Coiirthopc V, Mapplesdcn, 10 Ves. 290. 

2 Kinder v. Jones, 17 Ves. 110. 

8 Crockford v. Alexander, 15 Ves. 138. 

^ Earl Cowper v. Baker, 17 Ves. 128. 

® Thomas v, Oakley, 18 Ves. 184 ; Livingston v, Livingston, 6 Johns. 
Ch. R. 497 ; Field r. ITeaumont, 1 Swanst. 208; Norway ». Rowe, 19 
Ves. 147, 148, 149, 154. 

8 Jeremy on Eq. Jurisd. B. 3. ch. 2, § 1, p. 327 ; 1 Fonbl. Eq. B. 1, ch. 
1,^6, note (p) ; Sheriff r. Coates, 1 Russ. & M. 159. 
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rathe^ be limited to tbe consideration of the cases in 
which Courts of Equity will interfere to protect those 
rights, when acquired, by granting injunctions. 

* § 931. It is quite plain, that, if no other remedy 
could be given in cases of patents and copyrights than 
an action at law for damages, the inventor or author 
might be ruined by the necessity of perpetual litigation, 
without ever being, able to have a final establishment of 
his rights.’ ' 4 

$ 932. Indeed, in cases of this nature, it is almost 
impossible to know the extent of the injury done to 
the party, without a discovery from the party guilty of 
the infringement of the patent or copy right ; and if it 
were otherwise, mere damages would give no adequate 
relief. For example, in the case of a copyright, the 
sale of copies by the defendant is not only in each 
instance taking from the aut^r the profit upon the 
individual book, which he mig* otherwise have sold ; 
but it may also be injuring him, to an incalculable ex- 
tent, in regard to the value and disposition of his copy- 
right, which no inquiry for the purpose of damages could 
fully ascertain.® 

§ 933. In addition to this consideration, the plaintiff 
could at law have no preventive remedy, which should 
restrain the future use of his invention, or the future 
publication of his work, injuriously to his title and in- 
terests. And it is this preventive remedy, which con- 
stitutes the peculiar feature of Equity Jurisprudence, 
and enables it to accomplish the great purposes of jus- 


^ 1 Harmer v. Plane, 14 Ves. 132 ; Hogg v. Kirby, 8- Ves. 223, 224 ; 

Lawrence v. Smith, Jacob, R. 472 ; Stuiz v, De la Rue, 6 Russ. R. 322. 

3 Hogg V, Kirby, 8 Ves. 223, 224, 225 ; Wilkins v. Aikin, 17 Ves. 424 ; 
jLiwrence v. Smith, Jacob, 11.' 472. 
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tice. Besides, in most cases of this sort, the bill usually 
seeks an account, in one case of the books printed, "iind, 
in the other, of the profits which have arisen from the 
use of the invention, from the persons who have pirated 
the same. And this account will, in all cases where 
the right has been already established, or is established 
under the direction of the Court, be decreed as inci- 
dental, in addition to the other relief by a perpetual 
injunction.^ 

§ 934. In cases, however, w^ere a patent has been 
granted for an invention, it is not a matter of course 
for Courts of Er^uity to interpose by way of injunction. 
If the patent has been but recently granted, and its 
validity has not been ascertained by a trial at law, the 
Court will not generally act upon its own notions of the 
validity or invalidity of the patent, and grant an imme- 
diate injunction; but it will require it to be ascertained 
by a trial in a Court of Law, if the defendant denies its 
validity, or puts the matter in doubt.^ But, if the 
patent has been granted for some length of time ; and 
the patentee has put the invention into public use ; and 
has had an exclusive possession of it under his patent 


* Kij. ri. by Joremy, 138 ; Jeremy on Eq. Jurist! . B. 3, ch. 2, 1, 

j). 313 fo 2*37 ; Eden on Injunct, ch. 12, p. 261, ch. 13, p. 304 ; Hogg v. 
Kirby, 8 Vos. 223, 224, 223 ; Baily r. Taylor, 1 Tainlyn R. 295 ; Cooper, 
Eq. PI. 155 ; Universities of Oxford and Cambridge v. Richardson, 6 Ves* 
705, 706 ; Baily v, Taylor, 1 Russ & Mylne, 73 ; Sheriff v. Coates, 1 
Russ. & Mylne, 159 ; Geary v. Norton, 1 De Gex & Smale, R. 9. The 
copyright laws in England authorize tho delivery up of the pirated edition 
to the proprietor of ilie copyright. A question has recently arisen whether 
this right existed at tho common law, independent of the statutes. Sec 
:^Tr. V icc-Chancellor Wigram’a observations upon this point, in Colburn i’. 
Simms, 2 Hare, R. 543, 553. 

2 Marlin u. Wright, 6 Sim. R. 297 ; Branwell v. Halcomb, 3 Mylne & 
Craig, 737; Spottiswoode v. Clarke, 2 Phillips, Ch. R. 156; Stevens w. 
Keating, lb. 333 ; Caldwell v. Van Vlissengen, 9 Eng. Law & Eq. R. 51. 
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for a period of time, which may fairly create the just 
presumption of an exclusive right, the Court will, in 
such a case, ordinarily interfere by way of preliminary 
injunction, pending the proceedings, reserving of course, 
unto the ultimate decision of the cause, its own final 
judgment on the merits.^ And an injunction will bo 


^ Hill V. Thompsa^i, 3 Meriv. 11.622, 628; Eden on Injunct. ch.'l2, 
p. 260 ; 1 Madd. Ch. Pr. 113 ; Jeremy on Eq. Jurisd. B. 3, ch. 2, 
$ 1, p. 316; Cooper, Eq. FI. 154, 155, 156 ; Universities of Oxford, &c., 
v. Richardson, 6 Ves. 706, 707; Harmer r. Plane, 14 Ves. 130. Cald- 
well V. Van Vlissengen, 0 Eng. Law &> Eq. K. 51. Lord Cottenham, 
in Bacon i\ Jones, (4 Mylne & Craig, R. 433, 436,) made the following 
remarks on the mode of granting injunctions in cases of patents ; When 
a party applies for the aid of the Court, the application for an injunction is 
made either during the progress of the suit or at the hearing; and, in 
both cases, I apprehend, great latitude and discretion are allowed to the 
Court in dealing with the application. When the application is for an in- 
terlocutory injunction, several courses are open ; the Court may at once 
grant the injunction, simpliciter, without more, — a course which, though 
perfectly competent to the Court, is not very likely to be taken, where the 
defendant raises a question as to the validity of the plaintiflT’s title ; or it 
may follow the more usual, and, as I apprehend, more wholesome practice 
in such a case, of either granting an injunction, and, at the same time, 
directing the plaintilF to proceed to establish his legal title, or of requiring 
him hrst to establish his title at law, and suspending the grant of the in- 
junction until the result of the legal investigation has been ascertained, the 
defendant in the mean time keeping an account. AVhich of these several 
courses ought to be taken, must depend entirely upon the discretion of the 
Court, according to the case made. When the cause comes to a Rearing, 
tlte Court has also a larger latitude left to it ; and 1 am far from saying, that 
a case may not arise, in which, even at that stage, the Court will be of 
opinion that the injunction may properly be granted, williout having re- 
course to a trial at law. The conduct and dealings of the parties, the frame 
of the pleadings, the nature of the patent-right, and of the cvidenco by 
which it is eslahlished, — these, and other circumstances may combine to 
produce such a result ; although this is certainly not very likely to happen, 
and 1 am not aware of any case in which it has happened. Nevertheless, 
it is a course unquestionably competent to the Court, provided a case be 
presented which satisfies the mind of the judge, that such a course, if 
adopted, will do justice between the parties. Again, the Court may, at the 
hearing, do that which is the more ordinary course ; it may retain the bill, 
giving the plaintifiT the opportunity of first establishing his right at law. 
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granted not only beWre, but after the time limited for 
the expiration of a patent, to restrain the sale of ma- 
chines, piratically manufactured in violation of the 
patent, while it was in force.^ 

§ 935. Similar principles apply to cases of copy- 
right.3 But it does not seem indispensable to relief in 
either case, that the party should have a strictly legal 
title. It is sufficient, that, under the patent or copy- 
right, the party has a clear equitable title.® Formerly, 
indeed, Courts of Equity would not interfere, by way 
of injunction, to protect copyrights, any more than 
patent-rights, until the title had been established at 
law.'* But the present course is, to exercise jurisdic" 
tion in all cases, where there is a clear color of title, 
founded upon a long possession and assertion of right.® 
§ 936. There are some peculiar principles, applica- 
ble to cases of copyright, which deserve notice in this 
place, and are not generally applicable to patents for 


There still remains a third course, the propri'ety of which must also 
depend upon the circumstances of the case, that of at once dismissing the 
bill” 

A Crossley v. Derby Gas Light Compnny, 1 Russ. & Mylne, lfi6, note. 

2 Universities of Oxford and Cambridge v. Richardson, 6 Vea. 705, 706 ; 
Wilkins r. Aiken, 17 Yes. 424. 

3 Mavvirian v. Tegfr, 2 Russ. R. 385; Sweefl^. Cater, 11 Sim. 572*5 
Simms o. Marryat, 7 Kng. Law & Eq. R. 330. 

4 Baron Eyre, in Leardet v, Johnson, 1 Y. & Coll. New R. 527, 532, 
note, said : “ The ordinary relief in the case of a patent is an injunction 
and account. Where the right is disputed, the Court expects that to be 
ascertained by a trial at law.” Sec Spotliswoode v. Clarke, 2 Phillips, 
Ch. R. 151. 

3 Eden on Injunct, ch. 13, p. 284 ; Tonson v. Walker, 3 Swanst. 679; 
Jeremy on Eq. Jurisd. B. 3, ch. 2, ^ 1, p. 326. f As to bills l>y aliens (o 
enjoin the violatifm of a copyright, see OllendorlT i\ Black, 1 Kng. Law & 
Eq. R. 114 . (^ocks V. Purday, 5 Com. B. R. 860; Old , 69; Boosey v. 
Purday, 4 Exch. R. 145; Boosey v. Jelferys, 4 Eng. Law & Eq. 11. 
475; Buxton v. James, 8 Kng. Law & Eq. R. 155.] 
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inventions. In the first place, no copyright can exist, 
consistently with principles of public policy, in any 
work of a clearly irreligious, immoral, libellous, or 
obscene description. In the case of an asserted piracy 
of any such work, if it he not a matter of any real 
doubt, whether it falls within such a predicament, or 
not. Courts of Equity will not interfere by injunction 
to prevent, or to^ restrain the piracy; but will leave the 
party to his remedy at law.* 

$ 937. It is true, that an objection has been taken 
to this course of proceeding, that, by refusing to inter- 
fere in such cases to suppress the publication, a Court 
of Equity virtually promotes the circulation of dflensive 
and mischievous books. But the objection vanishes, 
when it is considered, that the Court does not afiect to 
act as a Censor nionim, or to punish or restrain injuries to 
society generally. It simply withholds its aid from 
those, who, upon their own showing, have no title to 
protection, or'to assert a property in things which the 
law will not, upon motives of the highest concern, per- 
mit to be deemed capable of founding a just title or 
property.® * 


' 1 I am not unaware, Lord Eldon has held the opposite of this doc- 
trine; and that is, that if it does admit of real doubt, wliether ibe work be 
irreligious, immoral, libellous, or seditious, or not, an injunction ouglit to 
be denied, upon the mere ground of the doubt. It has been tboiiglit, that 
there is great difficulty in adopting this doctrine, denying the proieclion of 
an injunction in matters of property upon mere doubts. Primn fade the 
copyright confers title ; and the onus is on the other side to show clearly 
that, notwithstanding the copy, there is an intrinsic defect in the title. See 
Lawrence v. Smith, Jacob, R. 472. 

2 Jeremy on Eq. Jurisd. IL 3 ch. 2, ^ 1, p. 321, 322; Cooper, Eq. PI. 
157; Walcot v. Walker, 7 Ves. I ; Southey v. Sherwixid, 2 Meriv. II. 
435; Lawrence v. Smith, Jacob, R. 471; Id. 474; note; (i Pcter&d. 
Abridg. Copyright^ p. 657, 5C0. 
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§ 938. The soundness of this general principle can 
hardly admit of a question. The chief embarrassment 
and difficulty lie in the application of it to particular 
cases.^ If a Court of Equity, under color of its general 
authority, is to enter upon all the moral, theological, 
metaphysical and political inquiries, which, in the past 
times, have given rise to so many controversies, and in 
the future may well be supposed to provoke many 
heated discussions, and if it is to decide dogmatically 
upon the character and bearing of such discussions, 
and the rights of authors, growing out of them ; it is 
obvious, that an absolute power is conferred over the 
subject of literary property, which may sap the very 
foundations on which it rests, and retard, if not entirely 
suppress, the means of arriving at physical, as well as 
at metaphysical truths. Thus, for example, a Judge, 
who should happen to believe, that the immateriality 
of the soul, as well as its immortality, was a doctrine 
clearly revealed in the scriptures, (a point, upon which 
very learned and pious minds have been greatly divid- 
ed,) would deem any work antichristian, which should 
profess to deny that point, and would refuse an injunc- 
tion to protect it. So, a J udge, who should be a Trini- 
tarian, might most conscientiously decide against grant- 
ing an injunction in favor of aq author, enforcing 
Unitarian views j when another Judge, of opposite 
opinions, might not hesitate to grant it.® 

§ 939. In the next place, in cases of copyright, diffi- 
culties often arise, in ascertaining whether there has 
been an actual infringement thereof,^ which are not 


^ Eden on Injunct, ch. 14, p. 315 to 318. 

2 See Lawrence v. Smith, Jacob, K. 471. 

3 [It is an infringement, for the proprietor of an Enryclopedia to pub- 

KQ. JUR. — VOL. II. 24 
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strictly applicable to cases of patents. It is, for in- 
stance, clearly settled not to be any infringement of 
the copyright of a. book, to make Iona fide quotations 
or extracts from it, or a hona fide abridgment of it ; or 
to make a lorn fide use of the same common materials 
in the composition of another work.^ And a work, 
consisting partly of compilations find selections from 
former w’orks, and partly of original compositions, may 
be the subject of copyright.^ But what constitutes a 
hona fide case of .extracts, or a hona fide abridgment, or 
a hona fide use of common materials, is often a matter 
of most embarrassing inquiry. . The true question,, 
in in all cases of this sort, is, (it has been, said,) 
whether ther" has been a legitimate use of the copy- 
right publication, in the fair exercise of a mental 
operation, deserving the character of a new work. If 
there has been, although it may be prejudicial to the 
original author, it is not an invasion of his legal rights. 
If there has not been, then it is treated as a mere 
colorable curtailment of the original work, and a fraud- 
ulent evasion of the copyright.^ But this is another 
mode of stating the dilTiculty, rather than a test, nfiurd- 
ing a clear criterion to discriminate between the cascs.'^ 
[Pirating the wood engravings printed in a book as 


lish in another form, an article written expressly for publication in such 
Encyclopedia ; Hereford i;. Griflin, 16 Simons, 160.] 

^ Eden on Injunct, ch. 13, p. ii80, 281 ; Campbell r. Scott, 11 Simons, 

R. 31. 

2 Lewis V. Fullerton, 2 Bcavan, R. 6. 

3 Jeremy on Kq. Jurisd. B. 3, ch. 2, ^ 1, p. 323, 324; Eden on Injunct, 
ch. 13, p. 380; Wilkins v. Aikens, 17 Ves. 425, 426. 

4 See Campbell v. Scott, 11 Simons, R. 31 ; Bramwell v. Halcomb, 3 
Mylne & Craig, 737; Lewis v, Fullerton, 2 Beavan, R. 6. In the late 
case of Folsom v. Marsh, 2 Story, R. 100, it was held, that an abridg- 
ment, consisting of extracts of the essential or most valuable portions of 
the original work, was a piracy. 
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illustrations of the stories therein, and using them in a 
book as illustrations of different stories, is an infringe- 
ment of a copyright, which may he restrained by in- 
junction.^ A person writing words to an old air, and 
procuring an accompaniment and preface, and publish- 
ing the whole together, is entitled to a copyright in the 
whole.®] 

§ 940. A difficulty of a similar character often arises, 
in the ascertainment of the fact whether a work is 
original or not. Of some intellectual productions, the 
originality admits of as little doubt as the originality 
of some inventions or discoveries. But, in a great 
variety of cases, the differences between the known and 
the unknown, between the new and the old, between 
the original and the copy, depend upon shades of dis- 
tinction extremely minute, and almost inappreciable. 
It is obvious, that there can be no monopoly of thoughts, 
or of the expression of them. Language is common to 
all ; and, in the present advanced state of literature, 
and learning, and science, most species of literary 
works must contain much which is old and well known, 
mixed up with something, which perhaps is new, pecu- 
liar, and original. The character of some* works of this 
sort may, beyond question, be in the highest sense 
original ; such, for example, as the works of Shakspeare, 
and Milton, and Pope, and Sir Walter Scott; although 
all of them have freely used the thoughts of others. 
Of others, again, the original ingredients may be so 
small and scattered, that the substance of the volumes 
may be said to embrace little more than the labor of 


* Hogue V. Iloulston, 10 Eng. Law & Eq. R. 215. 
“Leader v. Purday, 18 Law J. Rep. (N. S.) C. P. 07. 
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sedulous transcription, and colorable curtailment of 
other works. There are others of an intermediate 
class, where the intermixture of original and borrowed 
materials may be seen in proportions more nearly ap- 
proaching to an equality with each other. And there 
are others, again, as in cases of maps, charts, transla- 
tions, and road-books, where the materials being equally 
oj)en to all, there jnust be a close identity or similitude 
in the very form and use of the common materials. 
The difficulty hete is, to distinguish what belongs to 
the exclusive labors of a single mind, from what are the 
common sources of the materials of the knowledge, used 
by all.^ Suppose, for instance, the case of maps ; one 
man may publish the map of a country ; another man, 
with the same design, if ho has equal skill and oppor- 
tunity, may by his own labor produce almost a fac 
simile. Ho has certainly a right so to do. But then, 
from his right through that medium, it does not follow, 
that he would be at liberty to copy the other map, and 
claim it as his own. lie may work on the same ori- 
ginal materials ; but ho cannot exclusively and eva- 
sively Use those already collected and embodied by 
the skill, indifttry, and expenditures of another.® 


1 Jernmy on Eq. Jurisd. 1). 3, ch. 2, ^ 1, p. 322, 333. 

2 Ibid. ; AVilkins v. Aikin, 17 A^es. 424, 425 ; Longman v. A\’‘incliestcr, 
10 A^es. 209, 271 ; Matlhcwson v. Stockdalo, IS A'^ca. 270 ; Carey v. Faden, 
5 Yes. 24 ; Eden on Injunct, ch. 13, p. 282, 283. The case of Campbell 
V. Scott, 11 Simons, Jl. 31, was for an alleged piracy in taking large selec- 
tions from the work of the Poet Campbell. On that occasion the A"icc-Chan- 
cellor said : In this case the legal right is, priind faric, quite clear with 
the plaintiff ; because it is not denied^ that the extracts complained of, are 
taken literally as they stand, from the plaintiff’s work. Then is the work 
complained of any thing like an abridgment of the plaintiff’s work, or a cri- 
tique upon it? Some of the poems are given entire ; and large extracts 
are given from other poems ; and 1 cannot think, that it can be considered 
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§ 941. In some cases of this nature a Court of Equity 


as a book of criticism, when you observe the way in which it is composed. 
It contains 690 pages, 31 of which are taken up by a general disrpiisitlon 
upon the nature of the poetry of the nineteenth century ; then, without any 
particular observation being appended to the particular poems and extracts 
from poems which follow, there are 758 pages of selections from the works 
of other authors; and, therefore, I cannot think that the work complained 
of can, in any sense, be said to be a book of criticism. If there were crit- 
ical notes appended to each separate passage, or to several of the pas- 
sages in succession, which might illustrate them, and show from whence 
]\Ir. Camphvll had borrowed an idea, oi^what idea he*had communicated to 
others, 1 could understand that to be a fair criticism. But there is, first of 
all, a general essay, then there follows a mass of pirated matter, which, in 
fact, constitutes the value of the volume. Then it is said that there is no 
animm furanfJl; but if A. takes the property of B., the animus furamli is 
inferred from the act. Here there is a very distinct taking, and, in my 
opinion it has been done in a manner which the law will not permit. 
Roworth V, Wilkes, was a case in which 75 pages of a treatise consisting 
of 118 pages, were taken and inserted in a very voluminous work, The En^ 
ri/clopaflia Lon^linrusH; and, although the matter taken formed but a very 
small proportion of the work into which it was introduced, the jury found 
for the plaintiff, who was the author of the treatise. 1 do not think that it 
is necessary for me to consider, whether iho selections in this case are 
the very cream and essence of all that Mr. Campbell ever wrote ; but it is 
pretty plain that they would not have been inserted in the defendants’ work, 
unless the party who selected them thought, that they were very attractive 
in themselves. However, it so happens that, in turning over the pages of 
llic defendants’ publication, I find an extract from The Pkasurts of 
which is the only part of that poem of which I have a distinct recollec- 
tion; and I have reason to suppose that is a very striking passage, be- 
cause it has remained impressed upon my memory for so many years. 
Then it is said that, with respect to three of the selected poems, the Court 
ought not to interfere in the present case. 1 admit that they arc not con- 
tained in Moxon’s edition of the plaintiff’s works, published in 1840 ; but 
nevertheless, there is a general statement, in the bill, that the plaintiff 
composed them all. And I observe, that Mr. Campbell is the sole plain- 
tiff; the bill is not filed by him and Mr. Moxon, or by Mr. Moxon alone, 
but by Mr. Campbell solely ; and I consider that his copyright in those 
three poems is entitled. to protection equally with iiis copyright in the rest 
of the matters, which unquestionably have been pirated from Moxon’s edi- 
tion and copied into the work complained of. Then the only question is, 
whether tftere has been such a damnum as will justify the party in apply- 
ing to the C<^t ; because injuria there clearly has been. What has 
21 * 
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will take upon itself the task of inspection and compa- 


been done is against the right of the plaintiff. Now,* in my opinion, he 
is the person best able to judge of that himself ; and, if the Court does 
clearly see that there has been any thing done which tends to an injury, 
I cannot but think that the safest rule is, to follow the legal right and 
grant the injunction. In Bramwell v, Halcomb, Lord Collenham said : 
“ When it comes to a question of 'quantity, it must bo very vague. One 
writer might take all the vital part of another’s book, though it might be 
but a small proportion of the book in quantity. It is not only quantity 
but value that is always looked to. It is useless to refer to any particular 
cases as to quantity. In my view of the law^. Lord Elden, in Wilkins v. 
Aikin, 17 Ves. 42*2, put the question on a most proper fooling. He says: 
‘ The question upon the whole is, whethei this is a legitimate use of the 
plaintiff’s publication, in the fair exercise oi a mental operation, deserv- 
ing the character of an original work.’ ” Sec also Gray v. Russell, 1 
JStory, Rep. 11. 

This subject was largely discussed in Gray v. Russell, 1 Story, R. 11. 
Tt was the case of a supposed piracy of Gould’s edition of Adam’s Latin 
Grammar, with notes. On this occasion, the Court said : “ Now cer- 
tainly, the preparation and collection of these notes, from these various 
sources, must have been a work of no small labor, and intellectual exer- 
tion. The plan, the arrangement, and the combination of these notes, in 
the form in which they are collectively exhibited in Gould’s Grammar, 
belong exclusively to this gerilleman. He is, then, justly to be deemed 
the author of them in their actual form and combination, and entitled to 
a copyright accordingly. If no work could be considered by our law 
as entitled to the privilege of copyright, which is composed of materials 
drawn from many different sources, but for the first time brought together 
in the same plan and arrangement, and combination, simply because 
those materials might be found and scattered up and down in a great variety 
of volumes, perhaps in hundreds, or even thousands of volumes, and 
might, therefore, have been brought together in the same way, and by 
the same researches of another mind, equally skilful and equally diligent, 
— then, indeed, it W'ould be diflicult to say, that there could be any copy- 
right in most of the scientific and professional treatises of the present day. 
What would become of the elaborate commentaries of modern scholars 
upon the classics, which, for the most part, consist of selections from the 
works and criticisms of various formet authors, arranged in a new form, 
and combined together by new illustrations, intermixed with them ? 
What would become of the modern treatises upon astronomy, mathe- 
matics, natural philosophy, aqd chciiiislry ? What would become of the 
treatises in our own profession, the materials of which, if tho works be 
of any real value, must essentially depend upon faithfi^abstracts from 
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rison of books alleged to be a piracy.^ But the usual 


the reports, and from juridical treatises, with illustrations oi their bear- 
ing. 'Blackstone's Commentaries is but a compilation of the laws of 
England, drawn from authentic sources, open to the whole profession; 
and yet it was never dreamed, that it was not a work, which, in the high- 
est sense, might he deemed an original work ; since never before 'tvere 
the same materials so admirably combined, and exquisitely wrought out, 
with a judgment, skill, and taste absolutely unrivalled. Take the case 
of the work on Insurance, written by one of the learned counsel in this 
cause, and to which the whole profession are so much indebted ; it is but 
a compilation, with occasional comments upon all the leading doctrines 
of that branch of the law, drawn from reported cases, or from former 
authors; but combined together in a new form, and in a new plan and 
arrangement; yet, 1 presume, none of us ever doubted, that he was fully 
entitled to a copyright in the work, as being truly, in a just sense, his 
owm. Th(?re is no foundation in law for the argument, lliat, because the 
same sources of information are open to airpersons, and, by the exercise 
of their own industry, and talents, and skill, they could, from all these 
sources, have produced a similar work, ono party may, at second hand, 
without any exercise of industry, talents, or skill, borrow from another 
all the mat(iiials, which have been accumulated and combined together 
by liiin. Take the caso of a map of a county, or of a state, or an empire ; 
it is plain, that, in proportion to the accuracy of every such map, must be 
its similarity to, or even its identity with, every other. Now, suppose 
a person has bestowed his time, and skill, and attention, and made a large 
series of topographical surveys, in order to perfect such a map, and has 
thereby produced one, far excelling every existing map of the same sort. 
It is clear, that notwithstanding this production, he cannot supersede the 
right of any oilier person to use the same means, by similar surveys and 
labors, to accom[)lisli the same end. But it is just as clear, that he has 
no right, without any such surveys and labors, to sit down and copy the 
whole of the map already produced by the skill and labors of the first 
parly, and thus to rob him of all the fruit of his industry, skill, afnd ex- 
penditures. Sec Wilkins v. Aiken, 17 Yes. 424, 425 ; Eden on Injunct, 
ch. 13, p. 282, 283 ; 2 Story on Equity Jurisp. § 939 to 912. It would 
bo a downright piracy. Neither is it of any consequence in what form 
the works of another author are used ; whether it be by a simple reprint, 
or by incorporating the whole, or a large portion thereof, in some larger 
work. Thus, for example, if, in ono of the large encyclopwdias of the 
present day, the whole, or a large portion of a scientific treatise of 
another author, — as, for example, one of Dr. Lardner's, or Sir John Jlcr- 


1 Lewis V. Fullerton, 2 Bcavan, R. 6. 
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practice is, to refer the subject to a master, who then 
reports, whether the books differ, and in what respects ; 


schell’s, or Mrs. Somerville’s treatises, should be incorporated, — it would 
be just as much a piracy upon Iho copyright, as if it were published in a 
single volume. In some cases, indeed, it may be a very nice question, 
what amounts to a piracy of a work or not. Thus, if large extracts are 
made therefrom in a review, it might be a question, whether those ex- 
tracts were designed fdo for the mere purpose of criticism, or wetc 
designed to supersede the original work, und^r the pretence of a review, 
by giving its substance in a fugitive form, Tiie same difficulty may 
arise in relation to an abridgment of an original work. The question, 
in such a cas6, must be compounded of various considerations ; whether 
it be a Iona fule abridgment, or only an evasion, by the omission of some 
unimportant parts ; whether it will, in its present form, prejudice or super- 
sede the original work ; whether it will be adapted to the same class of 
readers ; and many other considerations of the same sort, which may 
enter as elements, in ascerlSning whether there has been a piracy or 
not. Although the doctrine is often laid down in the books that an 
abridgment is not a piracy of the original copyright ; yet this proposition 
must be received with many qualifications. See 2 Story on Equity 
Jurisprudence, ^ 939 to 94*2; Sweet v. Shaw, before llie Vice-Chancellor, 
in 1839. The [English] Jurist, for 1839, p. 212. In many cases, the 
question may naturally turn upon the point, not so much of the quantity, 
as of the value, of the selected materials. As was significantly said, on 
another occasion, — Non numerantur, ponderantur. The quintessence of 
a work may be piralically extracted, so as to leave a mere copnt morfuum, 
by the selection of all the important passages in a comparatively moderate 
space. In the recent case of Bramwell v. llalcoinb, (3 IMylnc & C'raig, 
737,) it was held, that the question, w’licthcr one author has made a prac- 
tical use of another’s work, does not necessarily depend upon the quantity 
of that work, which he has quoted, or introduced into his own bo(»k. On 
that occasion Lord Cottenliam said : * When it comes to a question of quan- 
tity, it must bo very vague. One writer might take all the vital part of 
another’s book, tliougli it might be but a small proportion of the book in 
quantity. It is not only quantity, but value, which is looked to. It is 
useless to look lo any particular cases about quantity.’ Sec the Lord 
Chancellor’s opinion in Bell u. Whitehead, The [English] Jurist, 1839, 
p, 14 ; Sweet v. Shaw, before the Vice-Chancellor, 1839. The [English] 
Jurist, for 1839, p, 212. The same subject was a good deal considered by 
the same learned Judge, in Saunders r. Smith (3 Mylne & Craig, II. 711, 
728, 729,) with reference to copyright in reports ; and how far another 
person was at liberty to extract the substance of such reports, or to publish 
select casealVhcrcfrom, even with notes appended. In the case of Whea- 
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and, upon such a report, the Court usually acts in mak- 
ing its interlocutory, as well as its final decree.^ 

§ 942. In cases of the invasion of a copyright by 
using, the same materials in another work, of which a 
large proportion is original, it constitutes no objection 
that an injunction will in effect stop the sale and circu- 
lation of the work, which so infringes upon the copy- 
right. If the parts, which are original, cannot be 
separated from those which are not original, without 
destroying the use and value of the original matter, 
he who has made the improper \ise of that which did. 
not belong to him must suffer the consequences of so 
doing. If a ihan mixes what belongs to him with what 
belongs to another, and tjic mixture is forbidden by the 
law, he must again separate them, and bear all the mis- 
chief and loss which the separation may occasion. The 


Ion V. Potors, (S Peters, R. 591,) the same subject was considered \ery 
much at hrjrc. It was not doubted by the Court, that Mr. Peters’s Con- 
densed Reports would have been an infringement of Mr. Wheaton’s copy- 
right, (supposing tliat copyright properly secured under the act,) if the 
opinions of the Court had been, or could be, the proper subject of the pri- 
vate copyiight by Mr. Wheaton. But it was held, that the opinions of the 
Court, being published under the authority of Congress, were not the 
proper subject of private copyright. 13ul it was as little doubted by the 
Court, that Mr. Wheaton had a copyright in his own marginal notes, and 
in the arguments of counsel as prepared and arranged in his work. The 
cause went back to tbo Circuit Court for the purpose of furtber*inquiries 
as to the fact, whether the requisites of the act of Congress had been com- 
plied with or not by Mr. Wheaton. This would have been wholly useless 
and nugatory, unless Mr. Wheaton’s marginal notes and abstracts of argu- 
ments could have been the subject of a copyright (for that was all the 
work, which could be the subject of copyright) ; so that, if Mr. Peters 
had violated that right, Mr. Wheaton was entitled to redress.” See also 
Emerson v. Davies, 3 Story, R. 768. 

1 Eden on Injunct, ch. 13, p. 289 ; Carnan v. Bowles, 2 Bro. Ch. R. 
80; V. I.cadbetter, 4 Ves. 681 ; Carey r. Faden, 5 A'es. 21, 25; Jef- 

frey V, Bowles, 1 Dick. 429. 




286 


EQUITY JUBISPRUDENCE. 


[cH. xxin. 


same rule applies to the use of literary matter.^ It 
proceeds upon the same general principle of justice, 
which applies to the ordinary case of a confusion of 
property by premeditation or wanton impropriety.® 

§ 943. We may now proceed to the consideration of 
other cases, where, upon similar grounds of irreparable 
mischief, or the inadequacy of the remedy at law, or the 
prevention of mvltiplicity of suits. Courts of Equity in- 
terfere by way of injunction.® And hero wo may take 
notice, in the first place, of a class of cases bearing a 
close analegy to that of ’copyrights, that is to say, cases 
where Courts of Equity interfere to restrain the publi- 
cation of unpublished manuscripts. In cases of literary, 
scientific, and professional treatises in manuscript, it is 
obvious that the author must be deemed to possess the 
original ownership, and be entitled to appropriate them 
to such uses as he shall please. Nor can he justly bo 
deemed to intend to part with that ownership by de- 
positing them in the possession of a third person, or by 
alloAving a third person to take and hold a copy of them. 
Such acts must be deemed strictly limited, in point of 
right, use, and elfect, to the very occasions expressed or 
implied, and ought not to be construed as a general 
gift or authority for any purposes of profit or publica- 
tion to which the receiver may choose to devote them. 
The property, then, in such manuscripts not having been 
parted with in cases of this sort, if any attempt is made 
to publish them without the consent of the author or 


1 Mawman v. Teggj 2 Russ. R. 390, 391, Rut see Baily v, Taylor, 1 
Tamlyn, R. 295 : Emerson v, Davies, Circuit Court of the United States, 
at Boston, May Term, 1845, 3 Story, R. 768. 

S Story, Comm, on Bailments, § 40, Ante, § 4G8, 623. 

3 Ante, ^ 851 to 855, 857. 
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prpprietoi', it*is obvious tha^t he ought to be entitled to 
prote'ction in Equity.^ And, accordingly, this course of 
granting injunctions against such unauthorized publica- 
tions has been constantly acted upon in Courts of 
Equi{y ; * and has been applied to all sorts of literary 
compositions.® 

§ 944. Upon the same principle, the publication of 
private letters forming literary compositions, has been 
restrained, where the publication has been attempted 
without the consent of the author.^ Upon one occasion 
of this sort, the question arose, w'hether letters, having 
the character of literary compositions, remained in any 
respect the property of the writer, after they were 
transmitted to the person to whom they wore ad- 
dressed. It was held that they did ; that by sending 
letters the writer does not part wholly with his property 
in the literary compositions nor give the receiver the 
power of publishing them, and that at most the re- 
ceiver has only a special property in them, and possibly 
niay have the property of the paper. But this does not 
give a license to any person whatsoever to publish them 


^ See Tiirico Albert v. Strange, 1 Mac. & Cord. 25. 1 Hall & Twells, 1. 

2 Kdeii on Jnjuncl. ch. 13, p. ‘275, 276; Duke of Queensbury r. Sheb- 
bcarc, 2 Eden, U. 329; Southey v, Sherwood, 2 Meriv. R. 431, 136; 
Miicklin r. Richardson, Ambl. R. 694 ; Tope v. Curl, 2 Atk. 312. 

3 An author of letters or papers of whatever kind, whether they b*e let- 
ters of hu.sincss, or private letters, or literary compositions, has a properly 
and an exclusive copyright therein, unless he unequivocally dedicate them 
to the public, or to some private person; and no person has any right to 
publish them without his consent, unless such publication be required to 
establish a personal right or claim, or to vindicate chaiacUr. Folsom r. 
Marsh, 2 Story, 11. 100. See the qualification as to the right of the go- 
vernment to publish ofl'icial letters, post, ^ 917, note. 

^ Pope y. Curl, 2 Atk. 312; 3 Wouddes. Lect. 56, p. 415. (See an 
able ariu lc on this subject in the American Law Register, June, 1853, 
vol, 1, No. 8, p. 449 ) 
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to the ivorld ; and at most, the receiver has only a joint 
property with the writer. Whether he is to be con- 
sidered as having such joint property or not, letters 
having the character of literary composition must be 
treated as within the laws protecting the rights of lite- 
rary property ; and a violation of those rights in that 
instance is attended with the same legal conscc^uences 
as in the case ,of an unpublished manuscript of 'an 
original composition of any other description.! 

§ 945. In a comparatively recent case, Lord Eldon 
has explained the doctrine of Courts of Equity on this 
subject to-be founded, not on any notion that the pub- 
lication of letters would be painful to the feelings of 
the writei^ but upon a civil right of property, which the 
Court is bound to respect. That the property is quali- 
fied in some respects ; that, by sending a letter, the 
writer has given, for the purpose of reading it, and in 
some cases of keeping it, a property to the person to 
whom the letter is addressed ; yet, that the gift is so 
restrained, that, beyond the purposes for which the let- 
ter is sent, the property is in the sender. Under such 
circumstances, it is immaterial whether the intended 
publication is for the purpose of profit or not. If 
for profit, the party is then selling, if not for profit, he 
is then giving that, a portion of which belongs to the 
writer.® 

§ 946. A question has been made, and a doubt has 
been suggested, how far the like protection ought to be 
given, to restrain the publication of mere private letters 


1 Pope V. Curl, 2 Atk. 312; fiOrd Perceval v. Phipps, 2 Ves. & Beam. 
19, 24; Thompson r. Stanhope, Ambler, Pi. 739, 740; Gee v. Pritchard, 
2 Swanst. R. 403, 414, 415, 422, 425. 

3 Gee V, Pritchard, 2 Swanst. R. 413 to 410. 
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on business, or on family concerns, or . on matters of per- 
sonal friendship, and not strictly falling within the line 
of literary compositions.* In a moral view, the publica- 
tion of such letters, unless in c^es where it is necessary 
to the proper vindication of the rights or conduct of the 
party against unjust claims or injurious imputations, is, 
perhaps, one of the most odious breaches of private^con- 
fidence, of social duty, and of honorable feelings, which 
capi well be imagined. It strikes at the root of all that 
free and mutual interchange of advice, opinions, and 
sentiments between relatives, and friends, and corres- 
pondents, which is so essential to the well-being of 
society and to the spirit of a liberal courtesy and refine- 
ment. It may involve whole families in great distress 
from the public display of facts and circumstances which 
were reposed in the bosoms of others under the deepest 
and most afiecting confidence that they should forever 
remain inviolable secrets. It may do more, and compel 
every one in self-defence, to write, even to his deafest 
friends, wdth the cold and formal severity with which he 
would write to his wariest opponents or his most impla- 
cable enemies. Cicero has with great beauty and force 
spoken of the grossness of such ollences against com- 
mon decency. Qim enim nnquam, qui pauluin viodo hono- 
rum comuctmlbicm nosset, Uleras, ad se ah amico missas, 
ojj’cnsionc alt qua irderposila, in medium protidil, indamque 
rccitavU ? Quid cst aUud, tollerc e vilA vita, soeictatem 
quam tollerc amicorum colloquia ahseniium? Quam multa 
joca solent cssc in ejtktolis, qua, prolati si sini, iuej)ta, vide- 
aniur ! Quam multa seria, ncque tamen ullo modo divul- 
ganda ! ® 


* Perceva] t'.l’liipps,3 Ves. & Beam. 24 to 28. Seo 1 Am. Law Rc"- 413. 
S Cio. Orat. Phillip 2, cli. 4,01iv. & Krncst. edit.; cited by Sir Samuel 
Romilly, 2 Swanst. 419. 

EQ. JUA. — TOL. II. 
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§ 947. It would be a sad reproach to English and 
American Jurisprudence if Courts of Equity could not 
interpose in such cases j and if the rights of property of 
the writers should be deemed to exist only, when the 
letters were literary compositions. If the mere sending 
of letters to third persons is not to be deemed, in cases 
of literary composition, a total abandonment of the right 
of property therein by the sender ; a forliori^ the act, of 
sending them cannot be presumed to be an abandfn- 
ment thereof in cases where the very nature of the let- 
ter:^ imports, as matter of business, or friendship, or 
advice, or family or personal coniidenco, the implied or 
necessary intention and duty of privacy and sccrocy.i 


^ In Folsom v. Marsh, 2 Story, K. 100, 113, Mr. Justice Story said : 
“In respect to oHicial leilers addressed to the government or any of its de- 
partments by public oflicers, so far as the ri<ibt of the government extends, 
from principles of public policy to withhold them from publication, or to 
give^hem publicity, there may be a just ground of distinction. Ti may be 
doubtful whether any public olTicer is at liberty to publish llicm, at least, 
in the same age, wiien secrecy may he required by the public exigencies, 
without the sanction of the goverument. On the other land, from the 
nature of the public service or the character of ilic documents, embracing 
historical, military, or diplomatic information, it may he the right and even 
the duly of the government to give them publicity, even agaiiibt the will 
of the writers. Hut this is an exception in lavor of the government, and 
stands upon principles allied to, or nearly similar to the riglits of piivute 
individuals, to whom letters arc addressed by their agents, to use them 
and publish them upon lit and justifiable occasions. Hut assuming the 
right of tlie government to publish such official letters and papers, under 
its own sanction and for public purposes, I am not prepared to admit lliat 
any private persons have a right to publish the same leilers and jiapcrs, 
without the sanction of iljc government, fur their ow’n private jirofit and 
advantage. Recently, the Duke of Wollinglorrs despatches have (I be- 
lieve) been puljli.slied by an able editor with iho consent of the noljle Duke, 
under the sanction of the government. It would be a strange thing to 
say, that a compilation involving so much expense and so much labor to 
the editor, in collecting and arranging the materials, might be pirated and 
republished by another bookseller, perhaps to the ruin of the original pub- 
lisher and editor.” In 1 Am. Law Keg. p. 450, it is said this case may pro- 



CH. XXin.] ; INJDNOTIONS. 291 

§ 948. Fortunately for public as well as for private 
peace and morals, the learned doubts on this subject have 
been overruled j and it is now held, that there is no dis- 
tinction between private letters of one nature and private 
letters of another.* For the purposes of public justice, 
publicly administered, according to the established 
institutions of the country, in the ordinary modes of pro- 
ceeding, private letters may be required to be produced 
anil published.** But it by no means follows, that pri- 
vate persons have a right to make such publications on 
other occasions, upon their own notion of taking the 
administration of justice into their own hands, or for 
the purpose of vindicating their own conduct, or of 
gratifying their own enmity, or of indulging a gross 
and diseased public curiosity, by the circulation of 
private anecdotes, or family secrets, or personal con- 
cerns.® 

§ 948 a. But the utmost extent to which Courts of 
Equity have gone in restraining any publication by in- 
junction, has been upon the principle of protecting the 
rights of property in the book or letters sought to be 
published. They have never assumed, at least, since the 
destruction of the Court of Star Chamber, to restrain any 
publication which purports to be a literary work, upon 
the mere ground that it is of a libellous character,^ and 


bably be snslained on a^nothcr ground, viz., that Mr. Sparks had a copy- 
right in his work, and lliat another person could not copy Trom that, even 
if lie might publish the original letters. 

* [This position seems questioned by an able writer in the American Law 
Register, June, 1853.] * 

- Gee V. Pritchard, 2 Swanst. R. 418, 42G, 427 ; Brandreth r. Lance, 
8 Paige, U. 21. 

^ Jhid. 

4 See acc. Clark v. Freeman, 11 Beav. 112. 
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tends to the degradation or injury of the reputation or 
business of the plaintiff who seeks relief against such 
publication.' For matters of this sort do not properly 
fall within the jurisdiction of Courts of to re- 

dress, but are cognizable, in a civil or criminal suit, at 
law. To justify, therefore, the interposition of a Court 
of Equity, by way of injunction, in cases of literary 
publication, there must be an invasion by the defendant 
of the rights of property of the plaintiff, or some direct 
breach df confidence connected therewith. 

§ 949. Principles of a similar nature have been ap- 
plied for the assistance of persohs, to whom letters are 
written, and by whom they are received, in order to pro- 
tect such letters from publication in any manner inju- 
rious to the rights of property of the lawful owners 
thereof." So they have been applied in all cases ‘where 
the publication would be a violation of a trust or confi- 
dence, founded in contract," or implied from circum- 
stances. Thus, for example, whore a person delivers 
scientific or literary oral lectures, it is not competent 
for any person who is privileged to hear them, to pub- 
lish the substance of them from his own notes for the 


r See Hoyt b. Mackenzie, 3 Barb. Ch. R. 330 ; Wetraoro w. Scovill, 3 
Edwards Ch. II. 529. 

2 Earl ofGranard v. Dunkin, 1 B. & BealU 207; Thompson r. Stan- 
hope, Ambler, R. 737. ■ 

3 See Lord I’ercfeval v. Phipps, 2 Ves, & Beam. 19, 27 ; Eden on In- 
jonct. ch. 13, p. 279. 

^ [The only case upon this point which has fallen within the observation 
of the editor is that of Abernelhy v. Hutchinson, 3 Law Journal Reports, 
Ciianc. 209, bqforc Lord Chancellor Eldon, in 1825, which was a hill by 
the celebrated surgeon Abernethy, for an account of the profits derived by 
the defendants from the sale of surgical lectures delivered by the plaintiflf, 
and to restrain him from publishing or republishing the same. The plain- 
tiff was surgeon of St. Bartholomew's Hospital, and, as such, delivered oral 
lectures (from notes or heads in writing previously prepared by him) to his 
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admission to hear such lectures is upon the implied com 
fidence and contract, that the hearer will not use any 
means to injure or to take away the exclusive right of 
the lecturer in his own lectures.* 

§ 950. So, where a dramatic performance has been 
allowed by the author to bo acted at a theatre, no per- 
son has a right to pirate such performance, and to pub- 
lish copies of it surreptitiously ; or to act it at another 
theatre without the consent of the author or proprietor ; 
for his permission to act it at a public theatre does not 
amount to an abandonment of his title to it, or a dedi- 
cation of it to the public at large.® 


pupils and students, who paid regular fees Ft the privilege of attending 
the same. The defendant was the publisher of the Lancet, and published 
the lectures verbatim as they were delivered. The principal grounds of 
defence were : Firsts That the lectures were not ivrilltn, and therefore 
the phiinlifF had no right of property in them. Secondly^ The delivery of 
the leelurcs was not voluntary, but a part of the oflicial duty of the plaintift* 
as surgeon of the hospital. Thirdly^ That the defendant was a publisher, 
and there ^\as nothing to connect him with the pupils, or with any of the 
restriefions impliedly imposed upon the pupils against reporting the lectures. 
The Lord Chancellor declined to say whether the plaintilT had any pro- 
perty in a lecture purely oral, that being a question purely of law, and the 
point never having been decided ; that when the lecture was orally deliver- 
ed, it was diflienlt to say that an injunction could be granted upon the same 
principle upon which literary composition wi^p protected, because the 
Court must be satisfied that the publication complained of was an invasion 
of the written woik, and this could only be done by comparing the compo- 
sition with the piracy. But it did not follow that, because the lecture was 
not in writing, it was therefore within the power of the person who heard 
it to publish it. On the contrary, he was clearly of the opinion that the 
lecture could not be published fur profit ; that, although those pupils who 
were rightfully admitted to the lectures might take them down for their 
own information, they could not publish tliein for profit or sell them to 
others to publish. The second point was also overruled by the Lord Chan- 
cellor.] 

' See also Bartlette w. Crittenden, 4 McLean, C. C. U, 300. 

2 See Morris v, Kelley, 1 Jac. & Walk. 461. 
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■ § 951. So, an injunction will be granted against 
publishing a magazine in a party’s name, who has ceased 
to authorize it [So, to rostraiif the directors of a joint- 
stock company, from publishing a prospectus, which, 
without authority, stated A. to be a trustee of the com- 
pany or, from assuming tho name of a newspaper, 
published by the plaintiff/ for the fraudulent purpose of 
deceiving the pu^blic, and supplanting the plaintiff .in 
tho good-will of his own newspaper.** So, an injunc- 
tion will be granted against vending an article of trade 
under tho name of a party with false labels, to the in- 
jury of the same party, who has already acquired a 
reputation in trade by it.^ [But it has been refused, 
when sought against a chemist for selling a quack medi- 
cine under a faiso and colorable representation that it 
was the medicine of the plaintiff, an eminent physician, 
who had not any such medicine of his own, with which 
the quack medicine came in competition.®] So, an in- 
junction will be granted to restrain tho owner from 
running omnibuses, having on them such names, and 
words, and devices, as to form a colorable imitation of 
the words, names, and devices on tho omnibuses of the 
plaintiff ; for this has a natural tendency to deprive the 
plaintiff of tho fair profits of his business, by attracting 
custom under the false representation, that tho omni- 
buses of tho defendant belong* to, and are under the 


1 Hogtj V. Kirby, 3 Vcs. 215; Eden on TnjancU ch. 14, p. 313,314; 
Bell V, Locke, 8 Paige, IL 75. ^ 

3 Routh V, Webster, 10 Beav. 561. 

3 Bell V. Locke, 8 Paige, R. 75. 

4 Eden on Injunct, ch. 14, p. 314, 315; Motley v. Downman, 3 Mylne 
& Craig, 1, 14, 15; Millington i>. Fox, 3 Mylne & Craig, 338; Perry v, 
Truefit, C fieavan, R. C6. 

5 Clark t?. Freeman, 12 Jurist, 149 ; 11 Beav. 112. 
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ma^^eraont of the plaintijff.* So an injunction Avill be 
grained to prevent the use of names, marks, letters, or 
other indiciai of a tradesman, by which to pass off goods 
to purchasers as the manufacture of that tradesman, 
wh# they are not so.® 

§ 952. Upon similar grounds of irreparable mischief. 
Courts of Equity will restrain a party from making a 
disclosure of secrets, communicated to him in the course 
of a confidential employment. And it matters not, in 
such cases, whether the secrets bo secrets of trade or 
secrets of title, or any other secrets of the party im- 


1 Knott t'. Mornraii, 2 Keen, R. 213, 219; Perry v. Truefit, 6 Beavan 

11 . 00 . 

Perry v. Trucfit, 6 Beavan, R. 60 ; Gout i\ Alcploglu, 6 Beavan, R, 
09, note, [This principle has been applied lo the keeper of a hotel who 
adopted, as the name for his house, the name of another hotel of high repa- 
tation ; Howard v. Henriqncs, 3 Sandf. S. C. 725.] In Perry v. Trucfit, Lord 
Langdale said: “I think that the principle on which both the courts of 
law and equity proceed, in granting relief and protection in cases of this 
sort, is very well underslood. A man is not to sell his own goods under 
the pretence that they arc the goods of another man ; he cannot be permit- 
ted to practise such a deception, nor to use the means which contribute to 
that end. lie cannot, therefore, be allowed to use names, marks, letters, 
or Indian^ by which he may induce purchasers lo believe, tlial the goods 
which he is soiling arc the manufacture of another person. I own it docs 
not scern to me that a man can acquire a property merely in a name or 
mark ; but whether he has or not a property in the name or the mark, 1 
have no doubt that another person has not a right to use that name or 
mark for the purpose of deception, and in order to attract to himself that 
course of trade, or that custom, which, without that improper act, would 
have flowed to the person who first used, or was alone in the habit of 
using the pariiculiir name or mark. The case of Millington r. Fox, (3 M. 
& Cr. 3.38.) seems to have gone this length, that the deception need not 
be intentional, and that a man, though not intending any injury to another, 
shall not be allowed to adopt the m^rks by which ihc^oods of another are 
designated, if the effect of adopting them would bo to prejudice the trade 
of such other person. 1 am not aware that any previous case carried the 
principle lo that extent.” 
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portant to Iiis interests.^ [Thus, a party lias ^en 
restrained from using the secret of compounding a 
medicine not protected by patent, when it appeared that 
the secret was imparted to him, to his own knowledge, 
in breach of faith or contract, on the part of the%cr- 
son slo communicating it.^J 

§ 953. Before closing this subject, we shall pow pro- 
ceed to state a few other cases of special injunctions, 
in order more fully to i^ustrate the nature and limits 
of the jurisdiction, and the importance of it, to prevent 
a total failure of remedial justice. There are, for in- 
stance, many cases, in which Courts of Equity rvill 
interfere by injunction, to prevent the sales of real es- 
tates ; as to restrain the vendor from selling to the 
prejudice of the vendee, pending a bill for the specific 
performance of a contract respecting an estate ; for it 
might put the latter to the expense of making the pur- 
chaser a parly, in order to give perfect security to his 
titlc.^* 

§ 954. In like manner, sales may be restrained in 
all- cases, where they arc inequitable, or may operate 
as a fraud upon the rights or interests of third persons ; 
as in cases of trusts, and special authorities, where the 
party is abusing his trust or authority."* And, where 
sales have been made to satisfy certain trusts and pur- 
poses, and there is danger of a misapplication of the 


^ Cholmoiideley r. Clinton, 19 Ves. 201, 207 ; Evitt Price, 1 Sim. R. 
483 ; Yovalt v. Winyard, 1 Jac. & Walk. 391. 

2 Morrison v. Moot, 15 .Jurist, 787 ; S. O. 0 Enrr. Law & Kq. U. H. 
And see Williams jWilliarns, 3 Mcriv. 159 ; Creen u. Folgliamb, 1 Sim. 
& St. 398. 

f 3 EchliiT V. Baldwin, 10 Vcs. 207 ; Curtis v. Marquis of Buckingham, 
3 Ves. & B. 108; Daly v. Kelly, 4 Dow, R. 440; Ante, ^ 400, 908. 

4 Aaon. 6 Madd. R. 10. See Parrott v. Congreve, 13 .Tur. 398. 
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proceeds, Courts of Equity will also restrain the pur- 
chaser from paying over the purchase-money.* [And 
generally where the necessity of the case requires it, 
a Court of Equity will interfere to prevent a defendant 
from affecting property in litigation, by contracts, ^con- 
veyances, or other acts.®] 

§ 955. .Cases of injunctions against a transfer of 
stocks, of annuities, of ships, and of negotiable instru- 
ments, furnish an appropriate illustration of the same 
principle ; ® as also do injunctions to restrain husbands 
from transferring property in fraud of the legal or 
equitable rights of their wives.^ 

§ 955 a. The question has been made, how far a 
Court of Equity has jurisdiction to interfere in cases of 
public functionaries, who are exercising special public 
trusts or functions. As to this, the established doc- 
trine now is, that so long as those functionaries strictly 
confine themselves within the exercise of those duties 
which {ire confided to them by the law, this Court will 
not interfere. The Court will not interfere to see whether 
any alteration or regulation which they may direct 
is good or bad ; but, if they are departing from that 


* Green v. Lowes, 3 Bro. Ch. U. 217 ; Matthews v. Jones, 2 Anst. R. 
50G; ITawkshaw v. Parkins, 2 Swanst. 54t); Jline ?;. Handy, 1 Johns. 
Ch, R. 6. 

2 Shrewsbury &c. R. Co. v. Shrewsbury & B. R. Co., 4 Eng. Law & 
Eq. II. 171 ; The Great W. II. Co. v. The Birmingham &c. R. Co., 12 
Jurist, lOG ; S. C. 2 Phillips, 597. 

3 Terry i\ Harrison, Bunb. R. 289; Chedworth v. Edwards, 8 Ves. 
46 ; Stead u. Clay, 1 Sim. 294 ; Hood v. Aslon, 1 Russ. R. 412 ; Thomp- 
son V. Smith,'! Madd. R. 395 ; Rogers i». Rogers, 1 Anst. R. 174 ; Ante, 
^ 907. 

4 Anon. 9 Mod. 43 ; Eden on Injunctions, ch. 14, p. 295, 29G ; Roberts 
u. Roberts, 2 Cox, 422; Flight r. Cook, 2 Ves. 619; 1 Eq. Abridg. 360, 
pi. 5 ; Ante, ^ 817, and note (1) ; Cadugan v. Kennet, Cowp. R- 430. 
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power which the law has vested in them, if they are 
assuming to themselves a power over property which 
the law does not give them, this Court no longer con- 
siders them as acting under authority of their commis- 
sion,^^ but treats them, whether they be a corporation or 
individuals, merely as persons dealing with property 
without legal authority.^ 

§ 956. We have already had occasion to take notice 
of the granting of injunctions in the cases of persons 
having future intejests in chattels, as in remainder af- 
ter an immediate estate for life.® The same principle 
is applied to cases of personal property, bequeathed as 
heirlooms, or settled in trust to go tvith particular es- 
tates. Thus, for example, household furniture, plate, 
pictures, statues, books, and libraries, arc often be- 
queathed or settled in trust, to go with the title of 
certain family mansions and estates. In such cases. 
Courts of Equity will enforce a due observance of the 
trust, and restrain the parties, having a present posses- 
sion, from v/asting the property, or doing any acts 
inconsistent with the trust.® 

§ 957. Injunctions will also be granted to restrain the 
sailing of a ship, upon the application of a piart-owner, 
whose share is unascertained, in order to ascertain that 
share, and to obtain the usual security, given in the 
Admiralty, for the due return of the ship.^ So, they 


1 Frewin v. Lewis, 4 Mylnc & Craig, 254. 

2 Ante, § 843, Hll. 

3 Ante, ^ 843, 814, and note, ^ 845; Cadogan u. Kcnnet, Cowp. 435, 
436 ; Co. Lilt. 20 a \ Hargrave’s note (5.) 

^ 4 Haley v. Goodson, 2 Mcriv. R. 77 ; Christie t». Craig, 2 Meriv. R. 137 ; 
Abott on Shipp. Ft. 1, cli. 3, § 4, 5. [But see CastcJli v. Cook, 13 Ju- 
rist, 675.] 
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will bo granted against the removal of timber, which 
has been wrofgfully cut down.^ 

§ 958. Injunctions will also be granted to compel the 
due observance of personal covenants, where there is 
no effectual remedy at law.® Thus, in the old case of 
tho parish bell, where eertain persons owning a house 
in the neighborhood of a church, entered into an agree- 
ment to erect a cupola and clock, in consideration that 
the bell should not be rung at five o’clock in the morn- 
ing to their disturbance. The agreement being violated, 
an injunction was afterwards granted to 'prevent tho 
bell being rung at that hour.® Upon the same ground* 
a celebrated play-writer, who had covenanted not to 
write any dramatic performances fbr another theatre, 
was, by injunction, restrained from violating tho cove- 
nant.^ So, an author, who had sold his copyright in a 


^ Anon. 1 Yes. jr. 93. 

2 Ante, 710, 71H, 7:21, 722, 850. • 

3 Martin r. Xntkin, 2 P. Will. 206. [See Soltau v, De^llcld, 9 Eng. 
Law & Eq. Uep. 101.] 

4 Morris v. Colinan, 18 Yes. 437 ; Clark v. Price, 2 Wils. CIi. U. 157. 
I3ut a Court of Eiiuify will not decree a specific performance of a contract 
by an actor, that lie would act twenty-four nights at a jiarticuLir theatre, 
during a certain period of time, and that he would not, in tho mean time^ 
act al.any other theatre in the same town. Kemble v. Kean, 0 Simons, 
R. 333; Sunquirico v. Benedetii, 1 Barbour, 315. And as it would not 
decree a specific performance in sncli a case, the Vice-Chancellor thought 
it ought not to restrain the defendant from acting at another theatre, that 
is, from breaking the negative part of his covenant. In this judgment the 
Vice-CliEinccllor commented at large upon the cases »f Morris v. Cohnan, 
and Clarke v. Price, from which he labored to distinguish the case before 
him. llis reasotiiiig, it must be confessed, lias not relieved the subject 
from all doubt. Ibid. liSce also Kimberley v. Jennings, (i ISirnons, R. 3-10. 
[Kemble v. Kean, (» Simons, 333, has been entirely overruled in a late case 
before the Lord Chancellor; Lumley v, Wagner, 16 Jurist, 13 Eng. 
Law & Eq. R. 252. And see R#lfc v, Rolfe, 15 Sim. 88 ; Hills v. CralJ, 
2 Phillips, 66.] 
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work, and covenanted not to publish any other to its 
prejudice, was restrained by injunction from so doihig.' 

§ 059. Courts of Equity also interfere, and effectu- 
ate their own decrees in many cases by injunctions, in 
the nature of a judicijil writ or execution for posses- 
sion of the property in controversy j as, for exiimple, 
by- injunctions to yield up, -deliver, quiet, or continue 
the possession, followed up by a writ of assistance.® In- , 
junctions of this sort are older than the time of Lord 
Bacon, since, in his Ordinances, they are treated as a 
well known process. Indeed, they have been distinctly 
traced back to the reign of Elizabeth, and Edward Iho 
Sixth, and even of Henry the Eighth.^ In some re- 
spects they bear art analogy to sequestrations ; but the 
latter process, at least since the reign of James the 
First, has been applied, not merely to the lands in con- 


1 BaTfield v. Nicholson, 2 Sim. & Stu. 1; Kimborley v. Joniiings, 
6 Sim. 11. 340. 

m 

3 Stribloy v. Plavvkie, 3 Atk. 275 ; Penn v. Lord Baltimore, 1 Yes. 
454 ; Dove r/Dovc, 1 Cox, 11. 101 ; S. C. I r>ro. Cli. 373 ; 2 Dick. 
617; Ilugucnin v, Bascley, 15 Ves. 180; Robcnleaii v, Rous, 1 Aik. 
54P ; Kershaw r. Thompson, 4 Johns. Ch. R. 612 lo 618. 

3 Eden on Irijnncl. ch. 17, p. 363, 364 ; Id. App. 380; Beam. Ord. Ch. 
15, 16 ; Kersliiw v. Thompson, 4 Johns. Ch. R. 012 lo 618. It lias been 
remarked by Mr. Chancellor Kent, in his Commentaries (4 Kent, Comm. 
Lect. 58, p. 161, 192, 3d edit.) that, “ Upon a decree for a sale [o/ mort- 
gaged properly] it is usual to insert a direction, that the mortgagor deliver 
up possession to the pureha.sor. But, whether it be, or he not a part of the 
decree, a Conn of Equity has competent power lo require by injunction, 
and enforce by procejss of execution, delivery of possession ; and the power 
is founded upon the simple elementtry principle, that the power of the (>ourt 
lo apply the remedy is extensive with its. jiiiisdiciion over the subjeet- 
matter.*’ He cites, among other cases, Dove i’. Dove, 2 Dick. 617; 
S. C. 1 Bro. Ch. R. 373, and Belt’s note ; S. C. 1 Cox, R. 101 ; Kershaw v, 
f Thompson,^ 4 Johns. Ch. R. 609. In this last case the whole of the lead- 
ing authorities, were historically and critj[pally examined. 
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trovcrsy in the cause, but also to other lands of the 
party.^ 

§ 959 a. It has been already suggested, that the 
granting or refusing of Injunctions is a matter resting 
in the sound discretion of a Court of Equity ; * and, 
consequently, no Injunction will be granted whenever 
it will operate oppressively, or inequitably, or contrary 
to the real justice of the case ; or, where it is not the fit 
and appropriate mode of redress under all the circum- 
stances of the case ; or, where it will or may work an 
immediate mischief, or fatal injury. Thus, for example, 
no injunction will bo granted to restrain a nuisance, by 
the erection of a building, where the erection has been 
acquiesced in, or encouraged by the party seeking the 
relief.^ So, it will not be granted in cases of gross 
laches or delay by the party, seeking the relief in 
enforcing his rights ; as, for example, where, in case 
of a patent, or a copyright, the patentee has lain by, 
and allowed the violation to go on for a long time, 
without objection, or seeking redress.* On the other 
hand, a covenant m.ay be of such a nature, as ought 
not, in Equity, to be specifically enforced by an in- 
junction, in consideration of the unreasonable and in- 
convenient consequences, which may ensue therefrom. 
Thus, whore it was covenanted by the lessee of an inn, 
that he would keep it open, and not discontinue it, the 


1 Ibid, and note (c), p. 303 ; Beames, Ord. Chan. 16, and note 55 ; Bar- 
ton, Suit in Eq. 87 ; 2 Madd. Cli. Pr. 163 ; Hide u. Petit, 1 Cli. Cas, 91. 

2 Ante, § 80-2, 863; Bacon v. Jones, 4 Mylne &. Crai*j, 433 ; Bramwell 
V. Halcomb, 3 Mylne &> Craig-, 737 ; Bennett v. Smith, 10 Eng. Law A 
Eq. B. 272. 

3 Williams v. Earl of Jersey, 1 Craig & Phillips, 91. 

4 Saunders v. Smith, l3 Mylne & Craig, K. 711 ; Lewis r. Chapman, 
3 Bcavan, U. 133. 
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Court refused to grant an injunction to enforce the 
specific performance of the covenant.^ It is obvious, 
that the granting of the injunction, in such a case, 
might be utterly useless, and moreover, be attended 
with ruinous consequences to the lessee. Upon similar 
principles a Court of Equity will not, by injunction, 
compel a person to fulfil a 'contract to write dramatic 
performances for a particular theatre ; ® or, to act a cer-, 
tain number of nights at a particular theatre;® [or, to 
compel an employer to retain a servant, agent, or ma- 
nager; or to restrain him from excluding such person;^] 
or to furnish maps, which the plaintiff is to have the 
sole privilege of engraving and publishing.® 

§ 959 1 . It m.'.y be remarked, in conclusion, upon the 
subject of special injunctions, that Courts of Equity 
constantly decline to lay down any rule, which shall 
limit their power and discretion as to the particular 
cases, in "which such injunctions shall be granted, or 
withheld. And there is wisdom in this course ; for it 


' Hooper v. IJroJick, 11 Simons, R. 47. On this occasion llie Vice- 
Chancellor said : ‘‘ The Court ought not to have restrained the d(3fendant 
from discontinuing to use and keep open the demised premises as an inn, 
which is the same, in eflect, as ordering him to curry on the business of 
an innkeeper; but it might have restrained him from doing, or using, or 
permitting to be done, any act which would have put it out of his power, 
or the power of any other person to carry on that business on the premises. 
It is not, however shown, that the defendant has threatened, or intends to 
do or cause, or permit to bo done, any act, whereby the licenses may 
become forfeited or be refused ; and, therefore, the injunction must be 
dissolved.” 

2 Morris v. Colman, 18 Yes. 437 ; Clark v. Price, 2 Wils. Ch. R. 1.57. 

* j^emble v. Kean, 6 Simons, R. 333. [Hurton v. Marshall, 4 Gill, 
487 . But see Lumley v. Wagner, 16 Jur. 871, 13 Eng. Law dt Eq. 
Rep. 25*2 contra.'} 

4 Stocker n. Brockelbarik, 5 Eng. Law & Eq. R. 67. 

^ Baldwin v. Society fur Diffusing Useful Knowledge, 9 Simons, R. 
393. 
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is impossible to foresee all the exigencies of society, 
which may require their aid and assistance to protect 
rights, or redress wrongs. The jurisdiction of these 
courts, thus operating by way of special injunction, is 
manifestly indispensable for the purposes of social jus- 
tice in a great variety of cases, and therefore should 
be fostered and upheld by a steady confidence. At 
the same time it must be admitted, that the exercise of 
it is attended with no small danger, both from its sum- 
mary nature and its liability to abuse. It ought, there- 
fore, to be guarded with extreme caution, and applied 
only in very clear cases ; otherwise, instead of becoih- 
ing an instrument to promote the public, as well as 
private welfare, it may become a means of extensive, 
and perhaps, of irreparable injustice.^ 


1 See the pointed remarks of Lord Collcnham on this subject, in IJrown 
u. Newall, 2 Mylne 6l Cruif?, 570, 571. See also Lord Brougham’s 
remarks iu tlic case of the Earl of Jlipon v. llubart, 1 Cooper, Sel. Cases, 
; S. C. 3 Myluc & Keen, 100. Mr. Justice Baldwin, in Bonaparte 
y. Canulen & Amboy llailroad Company, 1 Baldwin’s Cir. R. 018, made 
the following remarks on the same subject; “ There is no power, the 
exercise of which is more delicaie, which requires greater caution, deliber- 
ation, and sound discretion, or is more dangerous in a doubtful case, than 
the issuings an injunction. It is the strong arm of Equity, that never ought 
to be extended, unless to cases of great injury, where Courts of Law cannot 
afford an adequate or commensurate remedy in damages. The right must 
be clear, the injury impending or threatened, so as to be averted only by 
the protecting prcvcuiiive process of injunction. But that will not be 
awarded in doubtful cases, or new ones, not coming within well-established 
principles ; for if it issues erroneously, an irreparable injury is inflicted, 
for which there can be no redress, it being the act of a (Jourt^ not of the 
party, who pays for it. It will be refused, till the Court are satisfied, 
that the case before them is of a right about to bo destroyed, irreparably 
injured, or great and lasting injury about to be done by an illegal act. In 
such a case the Court owes it to its suitors and its own principles, to ad- 
minister tlic only remedy, which the law allows, to prevent the commission 
of such act. We know of no rule, which excludes from this process any 
persons, over whom the Court has jurisdiction, on account of the character 
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[§ 959 c. The exercise of this important power of a 
Court of Equity, before alluded to, has been so fre- 
quently invoked of late, to protect the rights of the 
public or of individual shareholders, against the* errone- 
ous ^ts of railway, and other corporations, it may be 
proper to allude more particularly to the principles 
recognized in such cases.' The class of cases in 
which the iutcrfer(;'nce of Courts has generally been, 
sought, arc those which arise, 

First, from acts in themselves illegal, considered as 
breaches of contract with the jnihUc. {Second, from acts 
which arc breaches of contract, express or implied, with 
the shareholders, or subscribers to the undertaking. 
Third, acts which are erroneous and incapable of being 
ratified even by the shareholders themselves, in the 
legitimate exercise of their corporate powers. It is 
admitted, however, not to be fully settled, to what extent, 
or subject to what particular limitations, this jurisdiction 
ought to be exercised.' As to the second class above 
defined, it has been said that Courts of Equity do not 
attempt to enforce performance of cdl the duties a com- 
pany owe their constituents, the shareholders, but leaves 
the enforcement of such duties as arise out of matters 
appertaining to hdernal rcgiiMioiis, to the companies 
themselves.’] 


or capacity, in which lie acts, although it is conferred upon him by a law 
of a State or of Conj're.ss.” Hallways have recently given rise to many 
questions as to the duly of Courts of Kquiiy to interfere, and prevent mis- 
chiefs to private property by an excess or. abuse or misapplication of the 
corp6rale powers of the companies. Seo Nicoll & Hare’s Reports of 
Cases relating to Railways, where the recent decisions are collected. See 
also Barnard v, Wallis, 1 Craig & Phillips, 85 ; Durham and Sunderland 
Kailvvay Co. w. Wawn, 3 Beavan, R. 119. 

I See Lord Langdale in Brown v. TJie Monmouthshire Railway Co 
4 Eng. Law & Eq. R. 113 ; S C. 13 Beavan, 32. 
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[§ 959 d. A few instances of the exercise of this 
power may illustrate the principles above laid down. 
Thus, an injunction has been granted to restrain the 
members of a corporation from surrendering their char- 
ter with a view to obtain a new charter for a purpose 
different from that of the original act.^ So, to restrain 
a company formed only for granting life and fire insur- 
ance, from extending their business to marine insurance.* 
So, to restrain a railway company from guaranteeing 
certain profits, and securing the capital of a steam packet 
company, which was to act in connection with the 
former company, under the expectation of thereby 
greatly increasing the profits of the railway company.® 
So, to restrain one raihyay company from purchasing 
shares in a different railway, or from applying their funds 
to its support ; * or from using their corporate funds to 
pay the expenses of procuring a bill in parliament 
authorizing them to improve the navigation of a par- 
ticular river, in order to increase their traffic.® So, it 
seems, an injunction will be granted to restrain, a rail- 
way comp.any from giving up the management of its 
lino to another company j ® or from building a part of 


^ Ward u. Tho Society of Altornies, 1 Collyer, 370. 

2 Natiisch V. Irving, 52 C. P. Cooper, Ch. R. 358. 

3 Colman v. The Kastern Counties Railway Co. 10 Ueavan, 1. 

^ Salomons t). Laing, 13 Beavan, 339. 

3 Munt V. The Shrewsbury & Chester Railway Co. 3 Eng. Law & Eq. 
R. HI. See 16 Simons, 335. 

® Reman v, Ruffurd, 6 Eng. Law & Eq. R, 106. Winch v. The Birken- 
head, Lancashire, &c. Railway Co. 13 Eng. Law & Eq. R. 506. See also 
Great Northern Railway Co. v. Eastern Counties Railway Co. 13 Eng. 
Law & Eq. R. 334. 


26 * 
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their line, and abandoning the remainder,^ or from 
amalgamating one road witJh another.*] 

[§ 959 e. The same general principles have been 
recognized and followed in America; and in a late case 
in the State of Vermont, before Chancellor Bennetf, an 
injunction was granted to restrain a railroad company, 
(which was originally chartered, and the stock sub- 
scribed, to build a railroad only from A. to B.,) from 
applying thoir corporate fiinds to build an extension of 
the road from B. to 0., a distance of about forty miles. 
It was held that although the State Legislature had, by 
a spccwl act passed after the original incorporation, 
authorized the company to build such extension, yet 
that the mnjority of the stockholders had no right to 
proceed to use company funds, against the wishes of a 
single stockholder,® and the same principles seem to 
have been indirectly recognized in the State of New 
York.^j 

[§ 959 /. These cases all proceed upon the ground 
that a corporation created only for a specific, well 
defined, and express purpose, is bound to apply all its 
funds and property in carrying out such purpose, and 
can not divest them to any object materially different, 
whether the latter might, or might not be beneficial to 
the original object of the incorporation. Any applica- 


1 Cohen v. Wilkinson, 12 IJeavan, 125, 138, affirmed on appeal, 1 Mac. 
& Gord. 481. But there may be such an acquiescence by any particular 
shareholder in such illegal act, as to. estop him from obtaining an injunc- 
tion. See Graham v. The Birkeuliead, Lancashire, &c. llailway Co. fi 
‘^Eng. Law & Eq. B. 1.32. 

S Parker «. The Dunn Navigation Co. 1 De Gex & Smale, 102, 

, 3 Stevens v. Rutland & Burlington Railroad, in Chancery, Vermont, 1851- 
1 American Law Register, Philadelphia, January, 1853. 

4 Hartford & N. H. Railroad Co. v. Croswcll, 5 Hill, 385. See Living- 
ston V. Lynch, 4 Johns. Ch. R. 673. See 13 Illinois R. 504. 
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tion of, or dealing with the capital, funds, or money of 
a corporation, in any manner not expressly authorized, 
or necessarily implied in the act of incorporation, is 
illegal.* 

It may be doubted, therefore, whether a railway com- 
pany has authority to do any acts which would inter- 
fere with its power or facility qf carrying out the purpose 
for which it was originally created. The extensive 
powers and privileges usually granted such companies, 
are given in eontemplation of the puhlie good ; it is on 
this ground they are permitted to violate the rights of 
private property.® These aets of incorporation may be 
regarded as amounting to a contract by the Legislature, 
on behalf of every person interested in any thing to be 
done under them; and Lord Eldon once said, “1 appre- 
hend that those who come to Parliament, for such acts, 
do, in effect, undertake that they shall do and submit 
to- whatever the Legislature empowers, and compels 
them to do, and that they shall do nothing else.” It 
is on this ground that a railway company is bound to 
complete their whole line, or not commence at all ; and 
if it appear they have neither the ability, nor the inten- 
tion to complete the whole road, they may be restrained 
by injunction, upon the application of any individual 
stockholder, from expending any of the funds paid in.^ 

Whether a railway company can create half shares, 
or preferred shares, and guarantee the purchasers thereof 
a dividend, before any dividend is declared or allowed 


1 See Salomons v. Laing^, 1‘2 neavan, 339. 

2 See Gray r. The Liverpool & Bury Railway Co. 9 Bcavan, 30 L 

3 See Hlakemore v. The Glamorganshire Canal Co. 1 My. & Keen, 
1G3. 

^ See Cohcii V. Wilkinson, 13 Beavan, 138; afllrmed 1 Mac. & Gord. 
481. 
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the original shareholders, although not known to have 
been directly decided,* may well be doubted. Does not 
the original subscriber to shares in such an undertaking, 
pay in his capital, on an implied contract and under- 
taking, on the part of the company, that he shall, in due 
time, receive his proportion of the net earnings of the 
company, whatever they piay be ; and has the company, 
as the other party to such contract, any right to apply 
such earnings to any other purpose, contrary to the 
consent of such stockholder ? The question is an import- 
ant one, and may be considered entirely an open one.] 

* See Stevens w. The South Devon Railway Co. 12 Eng’. Law & 
Eq. E. 229. Ryder v, Th'' Alton & Sangamon Railroad Co. 13 Illinois, 
R. 616. Colman t*. The Eastern Counties Railway Co. 10 Beavan, 1. 
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EXCLUSIVE JURISDICTION TRUSTS. 

§ 9G0. Having taken this general survey of Equity 
Jurisprudence, in cases of concurrent jurisdiction, we 
shall, in the next place, proceed to the consideration of 
another head proposed in these Commentaries, that of 
Exclusive Jurisdiction. And this, again, like the former 
head, is divisible into two branches, the one dependent 
upon the subject-matter, the otfier upon the nature 
of the remedy to bo administered. The former com- 
prehends Trusts, in the largest and most general sense 
of the word, whether they are express or implied, di- 
rect or constructive, created by the parties, or resulting 
by operation of law. The latter comprehends all those 
processes or remedies, which are peculiar and exclusive 
in Courts of Equitj^, and through the instrumentality 
of which they endeavor to reach the purposes of justice, 
in a manner unknown or unattainable at law. 

§ 901. And, in the first place, let us examine the 
nature and extent of the jurisdiction of Courts of 
Equity in matters pf trust, in the general sense above 
alluded to, which will be found directly or remotely to 
embrace most of the subjects of their exclusive juris- 
diction. It has been well observed, thatihe principles 
of law, which guide the decisions of the Courts of 
Common Law, wore principally formed in times when 
the necessities of men were few, and their ingenuity 
was little exercised to supply their wants. Hence, it 
has happened, that there are many rights, according 
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to the principles of natural and universal justice, for 
injuries to which the law, as administered by those 
Courts^ has provided no remedy. This is particularly 
the case iu matters of trust and confidence, of which 
the ordinary Courts of Law, in a vast variety of in- 
stances, take no cognizance. The positive law being 
silent on the subject, Courts of Equity, considering the 
conscience of the party intrusted, as bound to perform 
the trust, have, to prevent a total failure of justice, in- 
terfered to compel the performance of it.' And, as they 
will compel the performance of the trust, so, on the 
other hand, they will assist the trustees, and protect 
them in the due performance of the trust, whenever 
they seek the aid and direction of the Court as to the 
establishment, the management, or the execution of it.® 
§ 9G2. For the most part, indeed, matters of trust 
and confidence are exclusively cognizable in Courts of 
Equity ; there being few cases, except bailments, and 
rights founded in contract, and remedial by an action 
of assumpsit, and especially by an action for money 
had and received, in which a remedy can be adminis- 
tered in the Courts of Law.® Thus, for example, a debt, 
or cime in action, is not generally assignable at law, ex- 
cept in cases of negotiable instruments.^ And, hence, 
the assignee is ordinarily compellable to seek redress 
against the assignor and the debtor -solely in Courts of 
Equity.® 


^ Mitf. Eq. PI. by Jeremy, 4 ; Id. 133. 

2 Id. 134. 

3 Cooper on Eq. PI. Inlrod. p. 27 ; 3 Black. Comm. 432 ; 2 Fonbl. Eq. 
B. 2, ch. 1, ^ 1, note (a) ; Sturt v. Mellish, Atk. 610; Co. Litt. 290 b; 
Butler’s note, 246, § xv. 

4 Post, $ 1039. 

5 Com. Dig, Assignment^ C. 1 ; Com. Dig. Chancery^ 2 11. ; Post, 
^ 1057. 
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§ 9G3. It is not withia the design of these Com- 
mentaries to enter upon a minute examination of the 
nature and peculiarities of Trusts, as known to English 
Jurisprudence, or to attemp^, by any development of 
the history of their rise and progress, to ascertain the 
exact boundaries of the jurisdiction -at present exer- 
cised over them. In general, it may be said, that 
Trusts constitute a very important and comprehensive 
branch of Equity Jurisprudence; and that, where the 
remedy, in regard to them, ends at law, there the ex- 
clusive jurisdiction in Equity, for the most part, begins. 

§ 964. A Trust, in the most enlarged sense, in which 
that term is used in English Jurisprudence, may be de- 
fined to be an equitable right, title, or interest in pro- 
perty, real or personal, distinct from the legal owner- 
ship thereof.* In other words, the legal owner holds 
the direct’ and absolute dominion over the property in 
the view of the law ; but the income, profits, or bene- 
fits thereof in his hands, belong wholly, or in part, to 
others. The legal estate in the property is thus made 
subservient to certain uses, benefits, or charges in 
fiivor of others; and these uses, benefits, or charges, 
constitute the Trusts, which Courts of Equity will com- 
pel the legal owner, as trustee, to perform in favor of 
them/<«' que trust, or beneficiary. Three things are 
said to be indispensable to constitute a valid trust; 
first, sufficient words to raise it ; secondly, a definite 
subject ; and, thirdly, a certain or ascertained object* 

§ 965. It is in the highest degree probable, that 


^ Lord llardwicke, in Sturt v. Mellish (2 Atk. 612) said : ** A trust is, 
where there is such a confidence between parties, that no action at law 
will lie ; but is merely a case for the consideration of this Court.” 

2 Ciuwys V. Colman, 9 Ves. 323. 
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those trusts, which are exclusively cognizable in Courts 
of Equity, were, in their origin, derived from tho Ro- 
man law, being very Similar, in their nature, to the 
Fi<M Commissa, of that law. As the jurisdiction of a 
peculiar Prretor was created for tho express purpose of 
protecting property Fidd commusum, so the jurisdiction 
of our Courts of Equity, if not created, was soon ex- 
tended, for the purpose of protecting and enforcing the 
execution of Trusts.^ Indeed, it is impossible to sup- 
pose, that, in any country, professing to have an en- 
lightened jurisprudence, obligations and trusts in regard 
to property, binding in conscience and duty, and which, 
ex ccqiio ct hno, th^ party ought to perform, should be 
left without any positive means of securing their due 
fulfilment j or, that they might be violated without re- 
buke, or evaded with impunity. 

§ 960. In the Institutes of Justinian, a summary ac- 
count is given of the origin and nature of the Roman 
Fidci Commdsa. It is there observed, that anciently 
all trusts were infirm (precarious) ; for no man could, 
without his own consent, be compelled to perform, what 
he was requested to do. But, when testators were un- 
able directly to bequeathe an inheritance or legacy to 
certain persons, if they did bequeathe it to them, they 
gave it in trust to other persons, who were capable of 
taking it by will. And therefore, such bequests were 
called trusts, [Fidei commissa,) because they could not 
be enforced by law, but depended solely on the honor 
of those to whom they were intrusted. Afterwards, 
the Emperor Augustus, having been frequently soli- 
cited in favor of particular persons, either on account of 


1 2 Fonbl. Eq. fi. 1, ch. 1, $ 1, note (o) ; 2 Black. Comm. 327, 328. 
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the solemn adjurations of the party, or on account of 
the gross perfidy of other persons, commanded the 
Consuls to interpose their "au^drity. This, being a 
just aijd popular order, was by degrees converted into 
a permanent jurisdiction. So great, indeed, was t^e 
favor, in which trusts were held, that at length a spe- 
cial Prmtor was created to pronounce judginent in 
cases of trusts ; and hence he was called the Commis- 
sary of trusts {Fidei Commmarium.^) 

§ 9G7. This brief sketch of the origin and nature of 
Trusts in the Civil Law does, in a very striking man- 
ner, illustrate the origin and nature of Trusts in the 
Common Law of England, in regard to real property. 
It has been -well remarked by Mr. Justice Blackstone, 
that Uses and Trusts in English jurisprudence are, in 
their original, of a nature very similar, or rather exactly 
the same, answering more to the Fidei commissum, than 
to the Vsus friichis of the Civil Law ; the latter being 
the temporary right of using a thing,' without having 
the ultimate property or full dominion of the sub- 
stance.® 

§ 9G8. Lord Coke, describing the nature of a Use 
or Trust in , land according to the Common Law, uses 
the following language. A use is a trust or confidence 
reposed in some other, which is not issuing out of the 
land, but, as a thing collateral, annexed in privity to 
the estate of the land, and to the person touching the 
land; scilicet, that cesliii quo use, (the beneficiary,) shall 
take the profiit, and that the terre-tenant shall make' 
an estate according to his direction. * So, as cestui qxie 


1 Inst. B. 3, lit. S3, § 1, Vinn. ad Inst. fa. t. Comm. ; 3 Black. Comm. 
327, 32R ; 13ac. on Uses, 10. 

’ ^ Black. Comm. 327 ; Bac. on Uses, 10. 

EQ, JUR. — VOL. II. 27 
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tise had neither jus in re, nor jus ad rent, but only' a 
confidenoe and trust, for which he had no remedy by 
the 6ommon' Law; but. for breach of trust his remedy 
Will by subpoena in Chancery.* Thus, we see, that the 
epginal •'fiduciary estate, froin its nature, imparted a 
right to the enjoyment of the profits of the land, as 
distinct from the seisin of the land, and the rights issu- 
ing thereout. 

§ 969. The introduotion of Uses and Trusts into 
England has been generally attributed to the ingenu- 
ity of tho clergy, in order to escape from the prohibi- 
tions of the Mortmain Acts. But, whether this be the 
true origin of them, or not, it is very certain, that the 
general convenience of them in subserving the common 
interests of society, as well as in enabling parties to 
escape from forfeitures in times of civil commotion, 
soon gave them an extensive public approbation, and 
Secured their permanent adoption into the system of 
English jurisprudence.® And they have since been 
applied to a great v/lriety of cases, which never could 
have been in the contemplation of those who originally 
introduced them ; but which, nevertheless, arc the na- 
tural attendants upon a refined and cultivated state of 
society, whpre wealth is widely diffused, and the neces- 
sities and conveniences of families, of commerce, and 
even of the ordinary business of human life, require, 
that Trusts should be established, temporary or perma- 


* Co. Litt. 272 ; Chudleicrh’s case, 1 Co. Rep. 121 a.b.; Bac. Abridg. 
Uses and Trusts^ A. B. ; 2 Fonbl. Fq. B. 2, ch. 1, ^ 2 ; Com. Dig. Chan- 
certf^ 4 W. ; Fisher v. Fields, 10 Johns. Rep. 505, 506. 

^ ^2 Black. Comm. 328, 329 ; Bac. Abridg. Uses and Trusts, A. B. ; Gilb. 

Lex. PrOBior. 259, 26Q. See also Lloyd v. Spillet, 2 Atk. 149, 150; Hop- 
kins V. Hopkins, 1 Atk. 591 ; Ante, ^ 48. 
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&ent, limited or general, tb meet the changes of* * * § past 
times, as well af to provilib for the exigencies of times 
to come. . 

$ 970. According to the spirit of ovSr nice and 
curious learning belonging to the age, TJses in lands, 
upon their introduction into English Jurisprudence, 
were refined upon with many elaborate distinctions,' to 
cure the mischiefs arising from which the Statute of 
Uses of 27 Hen. VIII. ch. 10 , was enacted, the ge- 
neral intent of which was, to transfer the use into 
possession, and to make the cestui que use complete 
owner of the lands, as well at Law as in Equity.® But 
as the statute did not in its terms apply to- all sorts of 
uses, and w.as construed not to apply to uses engrafted 
on uses, (which constitute one great class of modern 
trusts in lands,) it failed in a great measure to accom- 
plish the ends for which it was designed.® Thus, for 
example, it was held not to apply to trusts or uses 
created upon term of years ; or to trusts of a nature, 
requiring the trustee still to hold out the estate, in 
order to perform the trusts j and generally not to trusts, 
created in relation to mere personal pr^rty.* 


* 2 Black. Comm. 330. 

3 2 Black. Comm. 332, 333 ; 2 Fonbl. Eq. B. 1, ch. 1, ^ 2, 3 ; Butler’s 
note, 231 to Co. Litt. 271 h. 

3 Ibid. 

4 2 Black. Comm. 335 to 337 ; Sympson v. Turner, 1 Eq. Abridg. 383; 
Butler’s note (1) to Co. Lilt. 290 h, and to Co. Lilt. 271 h. nolo (1) iii. 

§ 5 ; Bac. Abridg. Uses and Trusts^ B. C, D. G. 2 H.; Id. Trusts, A. ; 
2 Fonbl. Eq. B. 2, ch. 1, ^ 4 ; 2 Wooddes. Lect. 29, p. 295 to 297. It is 
said, that a tenant by the curtesy cannot stand seised to a use, for he is in 
by the act of law in consideration of marriage, and not in privity of estate ; 
and for a like reason also tenant in difv/ei by the better opinion cannot 
stand seised to a use. Sanders on Uses, ch. 1, ^ 11, p. 62, 63 ; 2 Fonbl. 
Eq. B. 2, ch. 6, § 1, note (a.) But in Equity such a tenant would never- 
theless be efTticied by the use or trust. 
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§ 971. In regard to uses it seems formerly to have 
been a .matter of considerable doubt, whether at the 
Common Law they could be raised by parol, or even by 
Writing without a seal. Lord Chief Baron Gilbert, has 
extracted a distinction from the different cases, which 
will in some measure reconcile their apparent contrarif 
ety. It is in effect, that a -vise might be raised at the 
Common Law by parol upon any conveyance, which 
operated by way of transmutation of possession, or 
passed the possession by some solemn act, such as a 
feoffment ; since the estate itself might, by the Common 
Law, pass by a parol feoffment ; and, therefore, by the 
same reason, a use of the estate might be declared by 
parol. But, whore a deed was requisite to the passing 
of the estate itself, there a deed was also necessary for 
the declaration of the uses. Thus, for example, a man 
could not covenant to stand seised to uso without a 
deed.* 

§ 972. However this may have been, the Statute of 
Frauds of 29 Charles II. ch. 3, ^ 7, (which has been 
generally adopted in America,) requires all declarations 
or creations of^ipusts or confidences of any lands, tene- 
ments, and hei^itainents, to be manifested and proved 
by some writing, .signed by the parly, entitled to declare 
such trusts, or by his last will in writing. The statute 
excepts trusts arising, transferred, or extinguished by 
. operation of law ; and from its terms, it is apparent, 
that it does not extend to declarations of trusts of per- 
sonalty.® Neither does it prescribe any particular form 


1 Gilb. r/ses, 270, 271; 2 Fonbl. Eq. B. I, ch. 2, ^ 1, note (f>) ; Id. ^ 3. 
• Ante, ^ 793 a. ; Post, § 087, 1010 ; 2 Fonbl. Eq. B. 2, ch. 2, ^ 4, and 
note (x) ; Nab v. Nab, 10 Mod. 404 ; Fordyce v. Willis, 2 Bro. Ch. 
R. 586 ;'2 Black. Comm. 337; Benbow v, Townsend, 1 Mylno & Keen, 
506. 
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or solemnity in writing j nqr, that the writing should be 
under seal. Hence, any> writing, sufficiently evincive 
of a trust, as a letter, or ether writing' of a trustee, 
stating the trust, or any language in writing, clearly 
expressive of a trust, intended by the party, although 
in the form of a desire, or a request, or a. recommenda- 
tion will create a trust by implication.* And where a 
trust is created for the benefit of a third' person, 
although without his knowledge, he may - afterwards 
affirm it, and enforce the execution of it in his own 
favor® at least, if it has not, in the intermediate time, 
been revoked by the person who hps created the 
trust.® 

§ 973. Uses or trusts to be raised by any covenant 
or agreement of a party in equity, must be founded 
upon some meritorious or some valuable consideration ; 
for Courts of Equity will not enforce a mere gratuitous 


1 2 Fonbl. Eq. B. 2, cli. 2,^4, and note {x) and cases there cited ; 
*Cook V, Brooking, 3 A^ern. 100, 107 ; Inchiquin r. French, 1 Cox, 1 ; 

Smilli V, Attersoll, 1 Russ. R. 206. 

2 Cumberland (Duke ol^ v. Codrington, 2 Johns. CIj. R. 261 ; Shepherd 
V. McEvers, 4 Johns. Ch. R. 136; Neilson v. Blight, 1 Johns. Cas. 205 ; 
Weston V. Barker, 12 Johns. R. 276; Moses v, Miirgatroyd, 1 Johns. Ch. 
R. 110, 473; Nicoll Mumford, 4 Johns. Ch. R. 629; Ante, § 793 a , ; 
Post, ^ 1073, note, 1040, 1042, 1196. 

3 Acton V. Woodgate, 2 Mylne & Keen, 492. It is now clearly settled 
that, if a debtor conveys property, in trust, for the benehl of his creditors, 
to whom the conveyance is not communicated, and the creditors are not in 
any manner parties or privy to the conveyance, the deed merely operates 
as a power to the trustees, which is irrevocable by the debtor, and has the 
same cfToet, as if the debtor had delivered money to an agent to pay his 
creditors, and before any payment or communication with the creditois had 
recalled it. Ibid. ; Wallwyn v. Cuutts, 3 Meriv. R. 707 ; S. C. 3 Sim. R. 
14; Gerrard v. Lord Lauderdale, 3 Sim. R. 1; Post, ^ 1036 a., 1044, 
1045, 1046, 1196; Maher o. Hobbs, 9 Younge Coll. 317, .727 ; Wall- 
wyun V. Coults, 3 Meriv. 708 ; Ijane w. Husband, 14 Simons, R. 656. 

27* 
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gift, [dmm gratuitim^ or a more moral obligation.' 
Hence it is, that if there .be a mere voluntary executory 
trust created. Courts of Equity will not enforce it,* 
And, upon the same ground, if two persons for a valu- 
able consideration, as between themselves, covenant to 
do some act for the benefit of a third person, who is a 
mere stranger to the consideration, he cannot enforce ' 
the covenant against the two, although each one might , 
enforce it against the other.’ But it is otherwise in cases 
where the use or trust is already created and vested, 
or otherwise fixed in the ccstid qm trust ; or where it is 
raised by a last will and testament.'*. Thus, for example, 
if A. should direct his debtor to hold the debt in trust 
for B., and the debtor should accept the trust, and com- 
municate the fact to both A. qnd B., the trust, although 
voluntary, would be enforced in favor of B., and binding 
on A. ; for nothing remains to be done to fix the trust. ' 
So, if A. had declared himself trustee for B. of the same 
debt, the same doctrine would apply.® 


’ 2 Fnnb!. Eq. B. 1, cli. 2, ^ 2, and notes (/) (^) (/) ; 2 Bl. Comm.* 
330; 1 Fonbl. Eq. B. 1, ch. 6, ^ 9 ; Colman v. Sarrel, 1 Yes. jr. 53, 54 ; 
Ante, ^ 433, 700 a., 787, 793 «, ; Post, § 980, i!87 ; ('olyear v. Countess 
of Muli^rave, 2 Keen, 81, 97, 98; Ellis v, Ninrimo, Lloyd & Gould Rep. 
333; Holloway r. llcadington, 8 Sim. R. 321; (Jaskell v. Gaskell, 2 
Younge & Jerv. 502. Bui see Moore v. Crofioti, 3 Jones & Lat. 438, 
Ante, $ 433, 706, 706 a. ; Post, J 793, 973, 987, 1040 />. 

2 Colyear v. Countess of Mulgrave, 2 Keen, 81, 97, 98; Collinson v, 
Patrick, 2 Keen, R. 123, 134 ; Holloway i\ lleadington, 8 JSiiii. 11. 329 ; 
Callagan v. Callagan, 8 Clarke & Fin. 374, 401. 

3 Ibid.; Sutton v. Chetwynd, 3 Meriv. R. 219; 1 Turn. & Tluss. 296. 

4 1 Fonbl. Eq. B. 1, ch. 6, ^ 6 ; Id. § 8, and note (r) ; 2 Fonbl. Eq. B. 
9, ch. 2, notes (/) (g-) ; 1 FonbL Eq. B. 1, cli. 6, ^ 9, note (r) ; Lccli- 
mere v. Earl of Carlisle, 3 P. Will. 222 ; Austen v. Taylor, Ambl. R. 376 ; 
S. C. 1 Eden, li, 361 ; Bunn v, Winthrop, 1 John. Ch. R. 329; Pelre v. 
Espinasse, 2 Mylne & Keen, 496 ; Collinson v. Patrick, 2 Keen, 123, 134 ; 
LowlMt on Trusts, ch. 0. p. 110 to 137. 

6 McFadden v. Jenkins, 1 Phillips, Ch. R. 152. See also Stapleton v. 
Stapleton, 14 Simons, R. 180. 
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§ 974. Trusts in real property which are exclusively 
' cognizable in equity, are now in many respects governed 
by the same rules as the like estates at ‘law, and afford 
a striking illustration of the maxim sequUur 

legem. Thus, for example, they are descendible, devi- 
sable, and alienable ; and heirs, devisees, and alienees ' 
may, and generally do, take therein the same interests 
in point of construction and duration, and they are 
affected by the same incidents, properties, and conse- 
quences, as would, under like circumstances apply to 
similar estates at law.‘ Wo say generally, because 


1 2 Bl. Comm. 337; 1 Madd. Ch. Pr. 3(50 3 Wooddes. Lect. 59, p. 

478, 480; 1 Wooddea. Loot. 7, p. 209; 1 Fonbl. Eq. B. 1, cli. C, ^ 0, 7, 
and note (n) ; 1 Madd. Ch. Pr. 3(50,301 ; 2 Fonbl. F4q. B, 2, ch. 3, ^5, fi, 
ch. 4, ^1,2; Fisher v. Fields, 10 Johns. R. 401. The mo^,t remarkable 
deviation, in cxeciUed trusts, from the rules in relation to le^al estates, is 
that a man may be tenant by the curtesy of a trust estate of his wife ; but 
a woman is not entitled to dower in a trust estate of her husband ; 2 Fonbl. 
Eq. B. 2, ch, 4, 1, and notes (t) and (//). Lord Redesdale, in D’Arcy 

V. Blake (2 Sch. & Lcfr. 387,) has given the best account of the origin of 
this aJfomaly. He there observed : “ The dilHculty in which Courts of 
Equity have been involved with respect to dower, I apprehend, originally 
arose thus. They had assumed, as a principle in acting upon trusts, to 
follow the law. And, according to this principle, they ought in all cases, 
where rights attached on legal estates, to have attached the same rights 
upon trusts, and, consequently, to have given dower of an equitable estate. 
It was found, however, that, in cases of dower, this principle, if pursued to 
the utmost, would aHhct the titles to a large proportion of the estates in 
the country, for that parties had been acling on the footing of the dower, 
upon a contrary principle, and had supposed, that, by the creation of a 
trust, the right of dower would be prevented from attaching. Many per- 
sons had i)urchascd under this idea ; and the country would have been 
thrown into the ulmosst confusion if Courts of Equity had followed their 
general rule with respect to trusts in the cases of dower. But the same 
objection did not apply to the tenancy by the curtesy, for no person would 
purchase an estate subject to tenancy by the curtesy, without the concur- 
rence of the person in whom that right was vested. This I lake to the 
true reason of the distinction between dower and tenancy by ihe curlesy. 
It was necessary for the security of purchasers of mortgagees and of other 
persona taking the legal estates, to depart Yrom the general principle in 
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there are exceptions to the doctrine above staged. Thus, 
for example, the construction put upon executory trusts * 
arising under agreements and wills, sometimes differs, 
in equity, from that in regard to executed trusts.' And 
trusts in terms for years and personalty will he often 
recognized, and enforced in equity, which would be 
wholly disregarded at law.® • " 


case of dower ; but it was not necessary in the case of tenancy by the 
curtesy. Pending the overture a woman could not aliene without her 
husband ; and, thereforr, nothing she could do could be understood by a 
purcliaser to affect his interest. But, where the husband was seised or 
entitled in his own right, he had full power of disposing, except so far as 
dower might attach. And the general opinion having long been, that 
dower was a mere legal right, and that, as the existence of a trust estate, 
previously created, prevented the right of dower (from) attaching at law, 
it would also prevent the property fn»m all claim of dower in equity ; and 
many titles depending on this opinion ; it was found that it would be mis- 
chievous. iu this instance, to the general principle that equity should fol- 
low the law. And it has been so long and so clearly settled that a woman 
should not have dower in equity, who is not entitled at law, that it would 
be shaking everything to attempt to disturb the rule.*’ 

I 3 Wooddes, Lect. 59, p. 480, 481 ; Co. Litt. 200 Butler’s ndfe,246^ 
xiv. ; Ante, § 56; 1 Ftmhl. Eq. 13. 1, ch. 6, ^ 8, note (.s) ; Kisher v. 
Fields, 10 Johns. R. 506. It has been well remarked, that Courts of 
Equity take cognizance of trusts only when they are executory, or {ire not 
so executed as to be enforced at law. If, therefore, the trust is executed 
so that it is cognizable at law, and nothing more remains to be done by the 
trustee, Courts .of Equity will leave the parlies to their remedies at law. 
Baker u. Biddle, 1 Baldwin, Cir. 422. 

® 2 Fonbl. Eq. B. 2, ch. 4, ^ 2„ note (f/) ; 1 Fonbl. Eq. B. 1, ch. 4, ^ 20, 
Id.ch. 3, 1, note (/j) ; Id. ch. 4,^ 1, note (/) ; Id. ch. 6, ^ 8, note (s*), ^9, 

note (r); Austen v. Taylor, Ainhl. 376; S. C. 1 Eden, 11. 361 ; Messen- 
burgb V. Ash, 1 Vern. 234, 304 ; Bac. Ahridg. Uses and Trusts, G. ^ 2, p. 
109, Guillim’s edit. ; Wood r. Burnham, 6 Paige, 513. Hence, in execu- 
tory trusts created by a will, the rule dn Shelly’s case (as it is called) will 
not be strictly followed in equity; but the same construction will bo iiad, 
as governs in regard to marriage articles, if the same intent is apparent on 
the f^e of the will. There is, however, a distinction between marriage 
articles and executory trusts arising under wills, as to the inference of the 
intention of the parties. It is stated, Post, ^984. See Sionor v. Curwen, 

5 Sim. R. 264; Roberts v. Di/well, 1 West. E. 512; Countess of Lincoln 
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§ 974 ^ Where a trust is created for the benefit of 
a party, w is not only alienable by him by his own pro- 


V. DiiRc of Newcastle, 12 Yes. 227 ; Wood v. Burnham, 6 Paige) R. 513 
519 ; 4 Kent, Comm. Lect. 59, p. 218 ; Post, $ 983, 985. See also 2 
Fonbl. Eq. B. 1, ch. 4,^6; Co. Litt. 290 Butler's note^ 246, X. ; 1 Ch. 
Pr. 1 Madd. 3G0 ; Com. Dig. Chancery, 4 W. 5, 4 W. 19 ; Jeremy on Eq. 
Jurisd. B, 1, ch. 1, ^ 2, p. 31, 32 ; Id. p. 53, 56, 62, 63 ; Ante, ^ 56.— 
Mr. Butler's note to Co. Litt. 290 />., contains so valuable a summary of 
\ the general doctrine on this subject that it deserves to be here stated at 
large : “ It ia to be observed that, in most cases, particularly those which 
relate to real property, Courts of Equity have generally endeavored that 
their decisions should bear the strictest possible analogy to the decisions of 
Courts of Law, in cases of a similar or corresponding impressioq. All 
the canons of law, respecting the descent or inheritance of legal estates in 
lands, have been applied to trust or equitable estates. Some of these, as 
the exclusion of the half blood of the ascending line, of the paternal line 
from the maternal inheritance, and the maternal line from the paternal in- 
heritance, are evidently of feudal extraction, and are generally supposed to 
be contrary to reason and equity. Yet they have been admitted, without 
any limitation, into the equitable code of England. There is the same di- 
vision in equity as there is at law, of estates of freehold and inheritance of 
estates of freehold only, and of estates less than freehold ; of estates in 
possession, remainder, or reversion ; and of estates several and estates un- 
dividdil It has been observed before, that every species' of property is in 
substance equally capable of being settled in liie way of entail ; and that 
the utmost term allowed for the suspense cither of real or personal property 
from vesting absolutely, is that of a life or lives in being, and twenty-one 
years after, and perhaps in the case of a posthumous child, a few montlis 
more. The analogy between Law and Equity is ia this instance complete. 
It may belaid down, without any qualiAcatioii, that no nearer approach to a 
perpetuity can be made through the medium of a trust, or will he supported 
by a Court of E(]uity, than can be made by legal conveyances of legal estates 
or inlcrosls, or will be admitted in a Court of JjRw. In these leading rules 
we find iiic analogy bolds. In some instances it fails. Curtesy has been 
admitted ; dower, though a more favored claim, has been refused in equi- 
table estates. An cciuitable estate is, by its nature, incaji^ble of livery of 
seisin, and of every form of conveyance which operates by the Statute of 
Uses. In the transfer, therefore, of equitable estates, these forms of con- 
veyance have been dispensed with ; and a mere declaration of trust in favor 
of another has liecn held sufTicient to transfer to him the equitable fee. On 
the other linnd, trust estates are, by their nature, equally incapable of the 
process of fines or recoveries. Yet fines are levied and recoveries are suf- 
fered of them ; and fines and recoveries are as necessary to bar ciitaiJs of 
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per act and conveyance, but it is also li^le t6 be 
disposed of by operation of law in invitum, lik^any other 
property ; as, for example, by a general assignment 
uijder bankruptcy or insolvency, although indirectly 
1|^e very purposes of the trust may thereby be defeated. 
Thus, where, by will, certain estates were bequeathed to 
trustees, in order, among other things, to pay an annuity 
to the testator’s son of 500/. for his natural life, the an- 
nuity being declared to be for his personal maintenance 
and support during his life, and not on any account to 
be subject or liable to the debts, engagements, charges, 
and encumbrances of the son; but, as the same be- 
came due, it was to be paid into the son’s hands; and 
not to any othc- person whatsoever, and the son be- 
came a bankrupt, it w’as held, that the annuity passed 
by the assignment under the bankruptcy to the as- 
signees. For it was said, that the policy of the law 
does not permit property to be so limited that it shall 
continue in the enjoyment of the bankrupt, notwith- 


equitable estates, as they are to bar entails of leijal estates. In the case of 
a feme inheritrix, Law and Equity agree in vesting the fee in the husband 
in her right, during their joint lives, and subject to that, in preserving it 
to the wife. Where the feme is possessed of personal properly, the law, 
speaking generally, vests it absolutely in the husband, or, at least, gives 
him the power of acquiring the absolute property of it. Courts of Equity 
have, in many cases, abridged the right of the husband to the personal 
properly of the wife, and qualified his power over it. In fixing the term 
for the redemption of mortgages, and in many other cases, an analogy to 
the term for bringing ejectments has frequently influenced the decisions of 
the Courts. In fciher cases, an analogy to the term for ejectments, or the 
terms for bringing other writs, has not been attended to. And in some in- 
stances the courts have not considered themselves bound, even by the sta- 
tutes of limitailons. Smith v. Clay, 3 Bro. Ch. Rep. C39. Rut the cases 
'whjere the analogy fails are not numerous ; and there scarcely is a rule of 
LaW or Equity of a more ancient origin, or which admits of fewer excep- 
tions, than the rule that Equity followcth the Law.” 
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standing ^ bankruptcy. The testator might, -if he had 
thought f^nave made the annuity determinable bn the 
bankruptcy,^ or have made it to go over to another per- 
son in the event of the bankruptcy. But, while it was the, 
property of the bankrupt, it must be subject to the 
ordinary incidents of property, and, therefore, subject' to 
his debts.® So, if a trust is created for a married woman 
for her separate use, and the trustees are to pay the 
money into her proper hands and for her use, her own 
receipt only being required, she may still assign it, and 
her assignee will take the full title to it.® The same 
rule will apply to the case of a trust fund in rents and 
profits, created by a will for the benefit of a particular 
person during his life, although there be a proviso, that 
he shall not have any power to sell, or to mortgage, or 
to anticipate in any way the rents and profits.* 

§ 975. In regard to trusts, the analogy to estates at 
the Common Law is not only followed, as to the rights 
and interests of the cesini* que irnsl, but also as to the 
remedies to enforce, preserve, and extinguish those 
rights and interests. Thus, for instance, there cannnt, 
strictly speaking, bo a disseisin, abatement, or intru- 
sion, as to a trust estate. Buj;, lievertheless, there may 
be such an adverse claim of a trust estate by an ad- 
verse claimant, taking the rents and profits, as may 
amount to an equitable ouster of the rightful claimant j 
and such, as if continued twenty years, would by 


^ Graves v. Dolphin, 1 Sim, R. 66 ; Piercy v. Roberts, 1 Mylne & 
Keen, 4. See Rttekfurd v, Hackman, 10 Eng. Law & Eq. R. 67. 

^ Rrandon v. Robinson, 16 Ves. 439, 433, 434 ; Hallet v, Thomson, 5 
Paige, R. 583. [Rochford v. Hackman, lO'Eng. Law & Eq. Rep. 67, 
Brandon v. Robinson is commented upon.]« 

3 Brandon v. Robinson, 16 Ves. 434 ; Post. ^ 1394. 

4 Green v. Spicer, 1 Russ. & Mylne, 395. 
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analogy to legal remedies, bar any asscriiMi of his 
right in Equity.^ We have already had Wcasion to 
consider this subject in reference to statutes of limita- 
tions generally.® And it may be here added, that bars 
to relief in Equity from lapse of time are also entertained 
in Courts of Equity, independently of the express pro- 
visions of any statute of limitations.® 

§ 975 a. In general, a trustee is only suable in • 
Equity in regard to any matters, touching the trust. 
But, if he choses to bind himself by a personal cove- 
nant in any such matters, he will be liable at law for 
a breach thereof, although he may^ in the instrument 
containing the co"enant, describe himself as covenant- 
ing as trustee ; xV the covenant is still operative as a 
personal covenant, and the superadded words are but 
a (lcsc)‘ij)iio pa-kona'} Still, however, ivhcre the matter 
is otherwise cognizable in Equity, the mere existence 
of such a covenant will not deprive the Courts of 
Equity of their jurisdiction oVer the trust. 

§ 97G. It is a general rule in Courts of Ec^uityj* that 
wherever a trust exists, cither by the declaration of the 
party, or by intendment or implication of law, .and the 
party creating the trust, h.as not appointed any trustee 
to execute it, Equity will follow the legal estate, and 


1 Cholmcndcley r. Clinton, 2 Jac. & Walk. 1; Id. 191, note; Bond u. 
Hopkins, 1 Sch. & Lefr. 428, 429; llovenden v. Annosley, 2 Soh. & 
Lefr. 630, 036 ; Elinendorf v. Taylor, 10 Wheat. B. 108 to 170 ; Kane v. 
Bloodg-obd, 7 Johns. Ch. R. 90, 113 to 128 ; Prevost v, Gratz, 0 Wheal. 
R. 481 ; Boone v. Chiles, 10 Peters, 177 ; Shaver v. Pvadley, 4 Johns. Ch. 
R. 310, 316. 

^ Ante, ^ 55, 529, 771 ; Post, § 1520, 1521 ; Prevost w. Gratz, 6 Wheat, 
i R. 481. 

» Piatt V, Valtier, 9 Peters, R, 405, and cases their cited ; 1 Fonbl. Eq. 
B. 1; ch, 4 } 27, note (7) ; 1 Madd. Ch. Pr. 305 ; Post, ^ 1520, 1521. 

4 Duvall V. Craig, 2 Wheat 11. 45. 
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decree person, in whom - it is vested, (not b^ing a 
l^ma purchaser for a valuable consideration^ with- 
out notice, or otherwise entitled to protection,) to exe- 
cute the trust. For, it is a rule in Equity, which admits 
of no exception, that a Court of Equity never wants a 
tftistee.^ This is often applied to 4he cases of powers 
of sale of lands, given by will for the payment of debts 
and other purposes, which are in the nature of a trust. 
In such cases, if the power becomes extinct at law, 
either from no person being appointed in the will to 
execute it, or from the party designated dying before 
the execution of it. Courts of Equity will decree the 
execution of such trust, and» compel the party in posses- 
sion, as heir or devisee of the legal estate in the lands, 
to perform- it.^ And, generally, it may be stated, that 
where property has been bequeathed in trust, without 
the appointment of a trustee, if it is personal estate, 
the personal representative is deemed the trustee ; and 
if real estate, the heir or devisee is deemed the trustee, 
and Is bound to its due execution.® 

§ 977. The power of a trustee over the legal estate 
or property vested in him, properly speaking, exists 
only for the benefit of the cestui que trust. It is true, 
that he may, as legal oivner, do acts to the prejudice 
of the rights of the ccsttu que trust, and he may even 
dispose of the estate or property, so as to bar the inte- 
rests of the latter therein ; as by a sale to a t/om fide 
purchaser, for a valuable consideration without notice 


^ Co. Liu. 290 5., Butler’s note (1); Co. Litt. 113 a., Butler’s note (1); 
Ante. ^ 98 ; McCartee v. Orph. Asylum Soo., 9 Cowen, R. 437. 

^ Co. Lit. 1 13 o., Butler’s note (1) ; Id. 200, Butler’s note (1). ^ 

3 Piatt V. Vaitier, 9 Peters, 11. 405, and cases there cited ; 1 Fonbl. Eq. 
B. 1, ch. 4, ( 27, note (y ) ; I Madd. Ch. Pr. 365. ’ 

EQ. JUR. — VOL. II. 28 
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of the trust. But, when the alienation i^urely vo- 
luntary, or where the estate devolves upon^eirs, devi- 
sees, or other representatives of the trustee, or where 
the alienee has notice of the trust, the trust attaches to 
the estate, in the same manner as it did in the hands 
of the trustee himself, and it will be enforced accofc- 
ingly in Equity.^ And, although the trustee may, by a’ 
mortgage, or other specific lien, without notice of t^e 
trust, bind the estate or the property ; yet it is not 
bound by any judgments, or any other claims of credit- 
ors against him.* How far acts of forfeiture by the 
trustee ought to be allowed to bind the estate of the 
eesiui que trusty has been a matter of considerable 
diversity of judgment.® 

§ 978. What powers may be properly exercised over 
trust property, by a trustee, depends upon the nature 
of the trust, and sometimes upon the character and 
situation of the cestui que trust. Where the cestui que 
trust is of age, or sui Juris, the trustee has no right 
(unless express power is given) to change the nature 
of the estate, as by ponverting land into money, or 
money into land, so as to bind the cestui que trust. 
But where the ceshii que trust is not of age, or sui Juris, 
it is frequently necessary to his interests, that the trustee 
should possess the power; and in case his interests 
require the conversion, the acts of the trustee, bona 
fide done for such a purpose, seem to be justifiable.* 

§ 979. It has, also, been laid down, as a general 


> 1 Madd. Ch. Fi. 363, 364 ; S Fonbl. Eq. B. 2 ch. 7, $ 1, and note (a). 
Pye «• George, 1 P. Will, 129 ; Saunders v. Dehew, 2 Vern. 271. ’ 

S Ibid. 
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rule, that cestui que trust may call upon the ^stee 
foT a conveyance to execute the trust and that, vrhat 
the trustee may {)e compelled to do by a suit, he may 
voluntarily do without a suit. But- this rule admits, if it 
does not require, many qualifications in its practical 
application ; for, otherwise, a trustee may incur many 
perils, the true nature and extent of which may not be 
ascertainable, until there has been a positive decision 
upon his acts by a Court of Equity, or a positive decla- 
ration by such a Court of the acts, which he is at liberty 
to do.2 

§ 979 a. In regard to trusts, it may be proper to 
state, that Courts of Equity carry them into etfeot 
only when they are of a certain and definite character. 
If, therefore, a trust be clearly created in a party, but 
the terms by which it is created are so vague and in- 
definite, that Courts of Equity cannot clearly ascertain 
either its objects or the persons who are to take, then 
the trust will be held entirely to fail, and the property 
will fall into the general funds of the author of the 
trust. Thus, for example, where a lady in her lifetime 
indorsed a promissory note of .£2000, and sent it to 
another lady in a letter, whereby she gave it to the 
latter for her sole use and benefit, for the express pur- 
pose of enabling her to present to either branch of the 
testatrix’s family any portion of the principal or interest 
thereon, as she might deem the most prudent ; and in 
the event of her death, empowering her to dispose of 
the same by will or deed to those, or either branch of 
her family she might consider most deserving thereof ; 

^ See Jervoise v. Duke of Northumberland, 1 Jac. & Walk. 559, 571. 

9 See Mr. Fonblanque’s note (c), 2 Fonbl.Eq. B. 2, ch. 7, J 2 ; Moody 
V. Walters, 16 Vea. 302, 303, 307 to 314. 
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and stating, that the indorsement was made to enable 
her to have the sole use and power thereof; it was 
held, that the letter created a trust, the object of which 
were too indefinite* to enable the Court to execute it; 
Slid that, therefore, the ^2000 formed a part of the 
donor’s personal estate.* It was clear in this case, 
that the donee could not<take to her own solo use, for 
there was a superadded trust showing that not to be 
the intention of the donor ; and, therefore, the property 
reverted to the donor, as it would upon the failure of 
any ordinary trust.® 

§ 979 i. So, where a testatrix bequeathed the resi- 
due of her estate to her executor “ upon trust to dis- 
pose of the same at such times and in such manner, 
and for such use and purposes as they shall think fit, 
it being my will, that the distribution thereof shall be 
left to their discretion ; ” it was held to be a trust in 
the executors of such a vague and uncertain nature, that 
it could not be executed by a Court of Equity, and it 
was therefore void ; and the residuary estate so be- 
queathed was decreed to belong to the next of kin of 
the testatrix.® 

§ 980. Passing from these more general considerations 
in regard to Trusts, and the jurisdiction exercised in 
Equity over them, wo may next proceed to examine 
them under the heads, into which they are usually 
divided, of Express Trusts and Implied Trusts ; the lat- 
ter comprehending all those trusts, which are called 


r Stubbs V. Sargon, S Keen, R. S35 ; Otnanney v. Butcher, 1 Turn. 
ft £nss. 860, 870, 871 ; Wheeler v. Smith, 9 How. U. S. C. 79. 

■Post, § 1071 to 1073, 1156, 1183, 1197 a. See Wood v. Cox, 
8 M. & Craig, 681; S. C. 1 Keen, R. 317. 

3 Fowler v. Garlike, 1 Russ. & Mylne, 833 ; Wheeler n. Smith, 8 How. 
. 0/S. C. 79. 
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oonstrucftve and resulting trusts. Express Trusts are 
those which are created by the direct and positive acts 
of the parties by some writing, or deed, or will. Not, 
that in those cases, the language of the Instrument 
need point out the nature, character, and limitations of 
the trust in direct terms, ipsissimis verUs ; for it is suffi- 
cient that the intention to create it can be fairly col- 
lected upon the face of the instrument from the terms 
used 5 and the trust can be drawn, as it were ex visceribm 
verhonm} Implied Trusts are those, which are deduciblo 
from the nature of the transaction, as a matter, of clear 
intention, although not found in the words of the par- 
ties j or which are superinduced upon the transaction 
by operation of law, as matter of Equity, independent 
of the particular intention of the parties. 

§ 981. The most usual cases of express trusts are 
found in preliminary scaled agreements, such as Mar- 
riage Articles, or Articles for the purchase of lands ; 
or in formal conveyances, such as Marriage Settle- 
ments, Terras for years, Mortgages, and other Con- 
veyances and Assignments for the payment of debts, 
or for raising portions, or for other special purposes ; 
or in Last Wills and Testaments, in a variety of bequest 
and devises, involving fiduciary interests for private 
benefit, or public charity. Indeed, many of these instru- 
ments (as we shall abundantly see) will also be found 
to contain implied, constructive, and resulting Trusts ; 
and the separate consideration of them throughout 
would, therefore, be scarcely attainable, without fre- 
quent repetitions of the same matters as well as of the 
same illustrations. 


1 Fisher v. Fields, 10 Johns. K. 494. 
28 * 
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§ 982. la regard to each of these subje^s, there 
are a great many nice and refined doctrines and dis- 
tinctions, which have been engrafted into Equity Juris- 
prudence, the full examination of which belongs rather 
to single treatises upon each particular topic, than to 
a general survey of the system, such as is embraced in 
the design of the present Commentaries. It may be 
added, that many of these doctrines and distinctions 
are the creations of Courts of Equity, acting upon the 
enlarged principles of social justice, ex aqm cl hono^ 
rather than express trusts created by the acts of the 
parties, or an exposition and execution of their declared 
intentions. So, that they may properly be said to fall 
within the scope of implied or constructive Trusts. In 
our subsequent remarks upon all of these topics, (which 
will necessarily be brief,) no attempt will be made 
nicely to distinguish between those Trusts, which are 
express, and those which are implied. Both will bc- 
’casionally be blended, unless where the particular 
nature of the Trusts calls for some discrimination 
"between them. 
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CHAPTER XXy. 

MARRIAGE SETTLEMENTS. 

§ 983. And, in the first place, in regard to Marriage 
Settlesients. Where an instrument, designed as a mar- 
riage settlement, is final in its character, and the nature 
and extent of the trust estates created thereby are 
clearly ascertained and accurately defined, so that no- 
thing further remains to be done according to the in- 
tention of the parties, there the trusts will be treated 
as executed trusts, and Courts of Equity will construe 
them in the same way as legal estates of the like na- 
ture would be construed at law upon the same lan- 
guage.^ Thus, if the language of the instrument would 
give a fee tail to the parents in a legal estate, they will 
be held entitled to a fee tail in the trust estate. But,, 
where no marriage settlement has actually been exe- 
cuted, but mere marriage articles only for a settlement, 
there, CouRts of Equity, when called upon to execute 
them, will indulge in a wider latitude of interpretation, 
and will construe the words, according to the, presumed 
intention of the parties, most beneficially for the issue 
of the marriage. In executing such articles they will 
put it out of the power of the parents to defeat the 
issue, by requiring that the limitations in the marriage 
settlement should be what are called limitations in 

^ Fonbl. Eq. B. I, ch. 6, ^ 7, and note'(n) ; Id. ^ 8, note (s) ; 2 Fonbl. 
Eq. B. 2, ch. 1, ^ 5, note (k) ; Fearne on Conting. Rem. by Butler, p. 145 
to 148 (7th edit.) ; Id. p. 133 to 136 ; 1 Madd. Ch. Pr. 3f50 ; Synge v. 
Hales, 2 B. & Beatt. 507 ; Jervoise v, Duke of Northumherlandi 1 Jac, 

& Walk. 659, 571 ; 4 Kent, Comm. Lect. 61, p. 302 (2d edit.) 
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strict settlement ; that is to say, instead of giving the 
parents a fee tail, the limitations will he made to them 
for life, with remainders to the first and other sons, &o., 
in the fee tail; and if the articles are applicable to 
daughters, the like limitations will be made to them 
also/ And in cases of executory trusts arising under 
wills, a similar favorable construction will be made in 
favor of the issue , in carrying them into effect, if the 
Court can clearly see from the terms of the will that 
the intention of the testator is to protect the interests 
of the issue in the same way.® 

§ 984. There is, however, a distinction recognized in 
Equity between executory trusts created under mar- 


1 1 Fonbl. Eq. 13. 1, ch. 6,^ 7, and note (n) ; Id. § 8, note ( 5 ) ; Fearnc on 
Coming. Hem. p. 90 to 114, by Butler (7th edit.) ; Earl of Stamford r, 
Hobart, 1 Bro. Pari. Cas. 288 ; Glenorchy v. Bosville, Cas. Temp. Talb. 3 ; 
See 1 White & Tudor’s Eq. Leading Cases, X, and notes : Countess of Lin- 
coln V, Duke of Newcastle, 12 Yes. 218,227 ; Taggart tj. Taggart, 1 Sell. 

6 Lefr. 87. There is a roost elaborate note of Mr. Fonblanque, (1 Fonbl. 

£q. B. 1, eh. 6, 8, note s^) on this subject, in which the distinction be- 

tween trusts executed and trusts executory is fully discussed, and the dis- 
tinction stated ill the text is firmly maintained. I regret ihaftit is too long 
for an insertion in this place. See also Atlicrly on Marriage Settlement, 
ch. 7, p. 93 to 105. Lord Eldon, in Jervoise v. Duke of Northumberland, 
(1 Jac. & Walk, 559, 571.) has taken notice of the confused and inaccu- 
rate senses in which the words executory trusts and executed trusts are 
often used. In one sense all trusts are executory, since the cestui que trust 
may call for a conveyance and execution of the trust. But executory 
trusts are properly those where something remains to be done to complete 
the intention of the parties, and their act is not final. See Mott v. Buxton, 

7 Yes. 201 ; Hopkins r. Hopkins, I Atk. 591. 

9 Leonard v. Earl of Sussex,- 2 Yern. 526 ; Fapillon v. Voice, 2 P. Will. 
478 ; Glenorchy v, Bosville, Cas. Temp; Talb. 3 ; 1 Fonbl. Eq. B. 1, ch. 
6, ^ 8| and note (5) ; Countess of Lincoln v. Duke of Newcastle, 12 Yes. 
4^227, 230, 231, 234 ; Fearne on Cont. Rem. by Butler, p. 113 to 148 (7th 
edit.) ; Id. p. 184 ; Green v. Stephens, 17 Yes. 75, 76 ; Carter r. White, 
Ambler, R. 670 ; Sydney v, Shelley, 19 Yes. 366 ; Stonor v. Curwen, 6 
Sim. R. 264. 
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riage articles and those created under wills, in relation 
to the interpretation of them and the mode of carrying 
them into execution. In cases of marriage articles, 
Courts of Equity will, from the nature of the instru- 
ment, presume it to be intended for the protection and 
support to the interests of the issue of the marriage, 
and will, therefore, direct the articles to he executed in 
strict settlement, unless the contrary purpose clearly 
appear.i For otherwise, it would be in the power of 
the father to defeat the purpose of protecting and sup- 
porting such interests, and to appropriate the estate to 
himself But, in executory trusts under wills, all the 
parties take from the mere bounty of the testator ; and 
there is no presumption that the testator means one 
quantity of interest rathej,’ than another, an estate for 
life in the parent rather than an estate tail ; for he has 
a right arbitrarily to give what estate he thinks fit, to 
the parent, or to the issue.® If, therefore, the words of 
marriage articles limit an estate for life to the father, * 
with remainder to the heirs of his body. Courts of 
Equity will decree a strict settlement, in conformity to 
the presumed intention of the parties. But, if the like 
words occur in executory trusts created by a will, there 
is no ground for Courts of Equity to decree the execu- 
tion of them in strict settlement, unless other words 
occur explanatory of the intent. The subject being a 
mere bounty, the intended extent of the bounty can be 
known only from the words in which it is conferred. If 
it is clearly ascertained from any thing in the will, that 


1 Atherly on Marr. Setilom. ch. 7, p. 03 to 101 ; Ante, ^ 974. 

* 1 Fonbl. F.q. B. 1, ch. 6,^ 8; Jeremy on Eq, Jurisd. B. 1, ch. 1, ^2, p. 
32 ; Id. B. 3, Pt. 2, ch. 2, p. 379; Jervoise v. Duke of Northumberland, 1 
Jac. & Walk. 550, 551, 554. 
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the testator did not mean to use the expressions which 
he has employed, in a technical sense, Courts of Equity, 
decreeing such a settlement as he has directed, will in 
depart from his words in order to execute his intention. 
But they %ill follow his words, unless he has himself 
shown that he did not mean to use them in their proper 
sense; and they have never said that, merely because 
the direction was /or an entail, they could execute that 
by decreeing a strict settlement.’ 

§ 985. In furtherance of the same beneficial purpose 
in favor of issue. Courts of Equity will construe an in- 
strument w'hich might, under one aspect, be treated as 
susceptible of a complete operation at law, to contain 
nierely executory marriage articles, if such an intent is 
apparent on the face of it ; for this construction may be 
most important to the rights’ and interests of the issue.® 


1 Blackburn v. Stablee, 2 V^es. & B. 370 ; Jervois v. Duke of Northum- 
berland, 1 Jac. & Walk. 559, 571, 574 ; Lord Deerhuret v. Duke of St. 
Albans, 5 Madd. U. 260 ; Synge v. Hales, 2 1^. & Beatt. There is 
some language of Lord Eldon in The Countess of Lincoln v. Duke of 
Newcastle, 12 Yes. ^27 to 230, which might lead to the conclusion that he 
held that there was no distinction between executory trusts under mar- 
riage articles and those created by a will. In that case, he said : There 
is no difference in the execution of an executory trust created by a will 
and of a covenant in marriage articles — such a distinction would shake to 
their foundation the rules of equity.’’ But in Jervoise v. Duke of North- 
umberland, (I Jac. & Walk. 573,) he corrected the misapprehension of his 
opinion, and said : If it is supposed that I said there was no difference 
between marriage articles and executory trusts, and that they stood pre- 
cisely on the same ground, I never meant to say so. In marriage articles, 
the object of such settlement, *th‘e issue to be provided for, the intention to 
provide fur such issue, and, in short, all the considerations that belong pe- 
culiarly to them, afford pi'imd facie evidence of intent, which does not 
belong to executory trusts under wills.” 

8 Aiherly on Marr. Sett. ch. 7, ,p. 121 to 133 ; Trevor v, Trevor, 1 P. 
Will. 622 ; White v. Tliornborough, 2 Vern. 702. See 1 White & Tu- 
dor’s £q. Lead Ctii.-30»and notes. 
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So an’ instrumenf, as to one part of the property com- 
prised in it, may be construed to be a final legal mar- 
riage settlement ; and as to other property merely to be 
exeQutory marriage articles.* 

§ 986. There is also a distinction in%!<mrts of 
Equity as to the parties, in whose favor the provisions 
of marriage articles will be specifically executed, or 
not.2 The parties seeking a specific execution of such 
articles, may be those who are strictly within the 
reach and influence of the consideration of the marriage, 
or claiming through them ; such as the wife and issue, 
and those claiming under them ; or they may be mere 
volunteers, for whom the settler is under no natural or 
moral obligation to provide, and yet who are included 
within the scope of the provisions in the marriage 
articles; such as his distant heirs or relatives, or mere 
strangers. Now, the distinction is, that marriage 
articles will be specifically executed upon the applica- 
tion of any persons within the scope of the consideration 
of the marriage, or claiming under such person ; but 
not generally upon the application of mere volunteers.® 
But, where the bill is brought by persons who are 
within the scope of the marriage consideration, or 
claiming under them; there. Courts of Equity will 
decree a specific execution thoughout, as well in favor 
of the mere volunteers, as of the plaintifis in the suit. • 
So that, indirectly, mere volunteers may obtain the full 
benefit of the articles, in the cases where they could not 


‘ Countess of Lincoln v. Duke of Newcastle, 12 Yes. 218; Yaughan v, 
Burslem, 3 Bro. Gh. 101, 106. 

^ See Neves v. Scott, 0 Howard, U. S. 107 ; Dennison v. Gothring, 7 
Barr, 176 ; King v, Whitly, 10 Paige, 465. 

3 See Atheiley on Marr. Sett. ch. 5, p. ISk to 145 ; Ante, J 433, 706 a., 
793 6f., 973 ; Post, ( 1040. 
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directly insist upon such rights. The ground of this 
peculiarity is, that, when Courts of Equity execute 
such articles at all, they execute them in toto, and not 
partially.^ 

§ 987i^ has been already stated, that, generally, 
marriage articles will not be decreed in favor of mere 
volunteers.® But an exception seems formerly to 
have been entertained in favor of a wife and children, 
claiming as volunteers (such as a wife and children 
under a subsequent marriage, or under a voluntary 


^ Atherley on M^rr. Sett. ch. 5, p. 125 to 130; Id. 131 to 135 ; Osgfood 
V. Strode^ 2. P. Will. 255, 256 ; Trevor v. Trevor, 1 P. Will. 622 ; Goring 
V. Nash, 3 Atk. 186, 190. ' 

2 Ante, $ 95, 169, 433, 706 o., 793, 793 a . ; West v. Erissey, 2 P. 
Will. 349; Kctileby v\ Atwood, 1 Vern. 298, 471 ; Stevens v, Trueman, 

1 Ves. 73 ; Williamson v. Codrington, 1 Ves. 512, 516; Colman v. Sar- 
rel, 1 Ves. jr. 50; S. C. 3 Bro. Ch. R. 13; Pulvertoft v, Pulvertoft, 18 
Ves. 99 ; Ellison u. Ellison, 6 Ves. 662; Graham v. Graham, 1 Ves. jr. 
275 ; Wycherley v.. Wycherley, 2 Eden, R. 177, and note; Bunn v. Win- 
ihrop, 1 Johns. Ch. R. 336, 337. This seems to be the general rule. But 
there are cases not easily reconcilable with it. See Vernon v. Vernon, 

2 P. Will. 594 ; Williamson v. Codrington, 1 Ves. 512, 614 ; Stephens v. 
Trueman, 1 Ves. 73; 1 Madd. Ch. Pr. 320, 328 ; 1 Fonbl. Eq. B. 1, ch. 
1, § 7, notes (v) (r) ; Id. ch. .5, ^ 2, note {h) ; 2 Fonbl. B. 2, ch. 5, ^ 2, 
and note (t). Lord Eldon in Ellison v. Ellison, 6 Ves. 662, has stated 
the general d()ctrine in equity to be, that voluntary trusts, executed by a 
conveyance, will be held valid, and enforced in equity. But, if the trust 
is executory, and rests merely in covenant, it will not be executed. The 

^ exception in favor of meritorious claimants, such as a wife or children, is 
admitted by the same learned judge, in Pulvertoft v. Pulvertoft, 18 Ves. 
99. Mr Chancellor Kent, in Bunn v. Wiiithrop, 1 Johns. Ch.R. 336, 337, 
has examined many of the cases, and adopted Lord Eldon’s conclusion. 
With respect to chattel interests, Ivs maintains, that an agreement under 
seal imports a consideration at law; and that, therefore, a bond, though 
voluntary and without consideration, will support a decree for executing 
the trust; relying on Lechmere v. Earl of Cailisle, 3 P. Will. 222, and 
Beard v. Nuthall, 1 Vern. 427; Ante, $ 973, 979, a., Walwyn v. Coutts, 

3 Meriv. R. 708. See also Minturn v. Seymour, 4 Johns. Ch. 11. 500. 
Antrobus v. Smtlii,’12 Ves. 44 to 46, and Colman v. Sarrell, 1 Ves. jr. 54. 

' seem contra. 
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contract made before or after marriage, and not in 
consideration thereof,) upon the ground, that the 
settler is under a natural and moral obligation to 
provide for them,^ upon the same principle which has 
been applied in favor of a wife and children in cases 
of a defective execution of powers.* But against 
what persons Courts of Equity ought, in favor of a 
wife or children, to interfere, was a point which was 
thought to admit of more question. It was said, that 
they ought to interfere to enforce the specific execu- 
tion of such volunt;ary contracts or voluntary articles, 
against the heir at law of the voluntary settlor, unless, 
perhaps, where he was. a son wholly unprovided for. 
But, whether they ought to interfere against the settler' 
himself in such a case, was a matter upon which 
there was more diversity of opinion and judgment. 
However, {he whole doctrine seems now overthrown ; 
and the general principle is established, that in no case 
whatsoever will Courts of Equity interfere in favor of 
mere volunteers, whether it be upon a voluntary contract, 
or a covenant, or a settlement, however meritorious may 
be the consideration, and although they stand in the 
relation of a wife or child.* 


1 Atherly on Marriage Sett. ch. 5, p. 131 to 139; Osgood v. Stroile. 
2 P. Will. 215; Iihill v, Beane, 1 Vcs. 216 ; Roe v. Milton, 2 Wils. R. 
356; Goring Nash, 3 Aik. 186; T*ulverlofi r. Pulverlofl, 18 Vcs. 99; 
Ellison u, Ellison, 6 Ves. 069; Ante, ^ 433, 706 a., 787, 793 a., 973 ; 
Ellis V. Nimmo, 1 Lloyd & Goold, R. 333. But see Holloway v. Ilead- 
ington, 8 Sim. R. 394, 395 ; JelFerys u. Jefferys, i Craig & Phillips, 138, 
HI ; Moore v, Crofton, 3 Jones & Lat. 438. 

2 Ante, ^ 95, 169, 170, and note. ' 

3 Holloway w. Headington, 8 Simona, R. 395 ; Jefferys v. Jefferys, 1 
Craig & Phillips, 138, HI ; Ante, ^ 433, 706, 706 a., 787, 793, 793 A, 
973 ; Post, ^ 1040 a. 
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§ 988. In regard to terms for years and personal 
chattels, it may he observed, that they are capable of 
being limited in equity in strict settlement, in the 
same way, and to the same extent, as real estate ^ of 
inheritance may be j so as to be transmissible, like 
heirlooms.^ The statute dc Doni\ doe^ not extend 
to entail of any thing, except real estates of inherit- 
ance. But, nevertheless, estates 'pur autre tic, apd 
terms of years, and personal chattels are now held to 
be susceptible of being settled in tail, and rendered 
unalienable almost for as long a tipe, as if they were 
strictly entailable. 

§ 989. In regard to estates autre vie, they may, 
at law, be defused or limited in strict settlement by 
way of remainder, lik& estates of inheritance ; and the 
remainderman will take as special occupant.® But 


1 Atherly on Marr. Sett. ch. 5, l‘3l lo 130 ; Goring v. Nasli, 3 Aik. 
185; S. C. cited I Ves. 513 ; Ante, §43.3. I content myself wiih refer- 
ring to Mr. Atherley’s examination of this subject, in his work on Mar- 
riage Settlements, (ch. 5, p. 131 lo 145,) and Lewin on Trusts, (ch. 9, 
p, 110 to 137,) where, indeed, the aulhoriiies cited may be thought to 
afford some grounds for doubt and further consideration. Co. Lilt. 18 i., 
note (7), by Hargrave ; Co. Litt. 20 a., note (5), by Hargrave ; 1 Madd. 
Ch. Pr. 367 ; 2 Fonbl. Eq. 13. 2, ch, 4, § 2, nolo (/); 1 Foiibl. Eq. 13. 1, 
ch. 4, § 2, note (/). In the case of Ellis v, Nimino, (1 Idoyd & Goold, 
R. 33.3,) the subject was discussed at largi by Lord Chancellor Sugden, 
who affirmed the doctrine, that a postnuptial agreement, making provision 
for a child, ought to be enforced in Equity against the settler, as being 
grounded on a meritorions consideration. But in Holloway v. Hcadington, 
8 Sim. R. 325, the Vice Chancellor (Sir L. Shadwell) expressed some 
doubt upon the case of Ellis v. Nimmq, and the case has since been shaken, 
and seems overthrown hy the case of Jefferys v, Jefferys, 1 Craig & Phil- 
lips, 138, 141. See Moore v. Crofton, 3 Jones & Lat. 438. 

S Low r. Burron, 3 P. Will. 262, and Mr. Cox’s notes ; Fearne on 
Conting. Rem. by Butler, p. 493 to 499, (7ih edit.) ; Doe. d. Blake v. 
Luxton, 6 Term, Rep. 291, 292 ; Finch v. Tucker, 2 Vern. 184 ; Baker 
V. Ray ley, 2 Vern. 225. 
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those, Tvho have an interest therein in the nature of 
estates tail, may bar their issue, and all remainders 
over, by the alienation of the estate jnir avire vie ; as 
thos? who are, strictly speaking, tenants in tail of 
legal estates, may do by fine and recovery.^ 

§ 990. In regard to estates in terms of years and 
personal chattels, the manner of settling them is difier- 
cnt ; for in them no remainder can at law be limited. 
But they may be entailed at law by an executory 
devise, or by a deed of trust in Equity, as effectually 
as estates of inheritance, and with the samo limitations 
as to perpetuity.^ However, the vesting of an interest 
in a term for years or in chattels in any person, equiva- 
lent to a tenancy in tail, confers upon such person the 
absolute property in such term or chattels, and bars 
the issue, and all subsequent limitations, as effectually, 
as a fine and recovery would do in cases of pure entails, 
or as an alienation would do in the case of conditional 
fees, and estates pur autre vic.^ If, in the case- of a 
term of years, or of chattels, the limitations over are 
too remote, the whole property vests in the first 
taker.'* 


1 (Jo. Lilt. 20 fl., note (5) ; Fearne on Conting. Rem. by Rutler, p. 493 
to 499 (7ih edit.) ; 2 Ijlacli. Comm. 113, 259, 260; Wastneysv. Chappell, 
1 Bro. Bari. li. 475 ; Norton v, Frecker, 1 Aik. 525 ; Low v, Burron, 3 P. 
Will. 262, and Mr. Cox’s notes; Gray t\ Mannock, 2 Eden, R. 339; 
Blake v. Luxton, Cooper, R. 178, 184, to 186 ; Forster v. Forster, 2 Atk. 
260. 

^ Ante, ^ 844, and note, ^ 845 ; 1 Fonbl. £q. B. 1, ch. 4, $ 2, and note 
(/) ; 2 Fonbl. Eq. B. 2, ch. 4, ^ 2, note (d) ; Wright v, Cartwright, 
1 Burr. 282, 284. 

3 (yo. Litt. 18 b,, Hargrave’s note (7) ; Co. Lilt. 20 a., Hargrave’s note 
(5) ; Matthew Manning’s case, 8 Co. R. 91, 95 ; Lampet’s ense, 10 Co. 
R. 47 ; Fearne on Conting. Rem. by Butler, 402, 403 (7th edit.) ; 1 Madd. 
Ch. Pr. 367 ; Goudright v. Parker, 1 M. & Selw. 692; 9 Kent, Comm. 
Lect. 35, p. 352 (3d edit.) ; 2 Fonbl. B. 2, ch. 4, J 2, note (d). 

4 Co. Litt. 20 a., Harg. note (5) ; 1 Madd. Ch. Pr. 367. 
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§ 991. In marriage settlements it is, that we princi- 
pally find limitations made to trustees to preserve 
contingent remainders. Trusts of this sort arose out 
of the doctrine in Chudleigh’s case,i and Archer’s case,® 
although it is said, that they were not put in practice 
until the time of the Usurpation.® The object of these 
limitations is to prevent ‘the destruction of contingent 
remainders by tbe tenant for life, or other party, before 
the remainder comes in esse, and is vested in the re- 
mainderman. The great dispute iff Chudleigh’s 'case 
wVs concerning the power of feoffees to uses, created 
since the Statute of Uses of 27 Henry VIII. ch. 10, to 
destroy contingent uses by fine or feoffment before the 
contingent uces came into being. It was determined, 
that the feoffees possessed such a power ; and also, that 
they had in them a possibility of seisin to serve such con- 
tingent uses when they came into being, and a sciniilla 
juris, or power of entry, in case their estate was de- 
vested, to restore that possibility. At this time it had 
not been decided that the destruction of the particular 
estate for life, by the feoffment or other conveyance of 
the cestui que use for life, before the contingent remain- 
der became vested, was a destruction of the contingent 
remainder. But that point was settled in the affirma- 
tive a few years afterwards in Archer’s case.< 

§ 992. There being then at law, under these deter- 
minations, a power in the general feoffees to uses. 


i 1 Co. R. 120. 

SlCo. R.66. 

3 Per Lord Hardwicke, in Garth v. Cotton, 1 Dick. R. 191 ; S. C. 
1 Ves. 555 ; 3 Aik. 751 ; Fearne on Conting. Rem. by Butler, 325, 326. 
(7tli edit.) 

< Ibid. ; Fearne on Coming. Rem. by Butler, 290, and note (7i) ; Id. 291 
to 300; Chudleigh’s case, 1 Co. H. 120 ; Archer’s case, 1 Co. R. 66. 
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either to preserve, or to destroy these contingent uses ad 
libUum, and also a power in the cestui que use for life also 
to destroy them, there arose a necessity to remedy 
these defects. And it was done by vesting a limitation 
in ceHain trustees, eo nomine, upon an express trust to 
preserve such contingent remainders. So thtat thereby 
the whole inheritance might come entire to the cestui 
quo use in contingency, in like manner as trustees to 
uses ought to have preserved them before the Statute 
of Uses, when, thdj^ were but trusts, to be executed by 
Courts of Eqdity.^ 

§ 993. It was at first a question, whether upon such 
a limitation to trustees, after a prior limitivtion for life, 
they took any estate in the land, or only a right of 
entry on the forfeiture or surrender of the first tenant 
for life, by reason that the limitation, being only dur- 
ing his life, could not commence, or take effect after, 
his death. But it was settled, that the trustees had the 
immediate freehold in them, as an estate pur autre vie; 
and that at law they could maintain and defend any 
action respecting the freehold.® Upon this ground it 
is that such trustees are entitled to an injunction in 
Equity to prevent waste in the lands, and in mines, 
and timber thereon ; as these constitute a valuable, and 
sometimes the most valuable, portion of the inherit- 
ance, which the trustees are bound to preserve. In 
short, as has been observed by Lord Ilardwicke, the 
duty of such trustees being to preserve the inheritance, 
every assistance will be granted by Courts of Equity 


^ Garth ?>. Colton, 1 Dick. R, 194> 

^ Ibid. ; Duriooinb v. Duncomb, 3 Ley. 437 ; Fearne on Cont, Kem. by 
Butler, 32G (7th edit.) 


SO* , 
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in support of their trusty, and to aid them in its due 
accomplishment.* 

§ 994. On the other hand, Courts of Equity will 
treat, as a distinct breach of trust, every act of such 
trustees inconsistent with their proper duty, and will 
give relief to the parties injured by such misconduct.® 
If, therefore, they should, in violation of their trust, 
join in any conveyance to destroy the contingent uses 
or remainders, they will be held responsible therefor. 
If the persons, taking under sue# conveyance, are 
volunteers, or have notice of the trust, the^ will be held 
liable to the same trusts, and decreed to restore the 
estate. If they are purchasers without notice, then the 
lands are, indeed, discharged of the trust; but the trus- 
tees themselves will be held liable for the breach in 
Equity, and will be decreed to purchase lands with 
their own money, equal in value to the lands sold, and 
to hold them upon the same trusts and limitations, as 
they held those sold by them.® 

§ 995. But it is not every case, in which trustees 
have joined in a conveyance to destroy contingent re- 
mainders, that they will be deemed guilty of a breach 
of trust.^ In some cases. Courts of Equity will even 
compel them to join in conveyances, which may afl'ect, 
or destroy such remainders. And, in such cases, it 


1 Garth v. Cotton, 1 Dick. 105 to 197, 205, 208, 219 ; Eden on Tnj. ch. 
9, p. 167, 168; 1 Madd. Ch. Pr. 395 to 397 ; Stansfield w. Hurbergham, 
10 Ves. 278. 

2 Gkrth V. Cotton, 1 Dick. 199. 

3 Garth ffl Coiton, 1 Dick. R. 199, 200 to 202, 205, 208, 219; Pye v. 
Gorges, Free. Cli. 308; S. C, l.P. Will. 128; Mansel v. Mansel, 2 P. 
Will. 680 to 685; Fearne on ConUng. Rem. by Duller, 326, 327 (7ih 
edit.);lMadd.C^Pr. 393, 394. 

^ Moody V, Waltera, 16 Ves. 302, 303, 307 to 314. 
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has been supposed that what they may bo compelled 
to do by suit, if voluntarily done, will not be deemed a 
breach of trust.^ But the^ cases, in which Courts of 
Equity will compel trustees to join in such convey- 
ances, are (as has been correctly said) rare. They have 
happened under peculiar circumstances; either o£ pres- 
sure to discharge encumbrances, prior to the settlement ; 
or in favor of creditors, where the settlement was vo- 
luntary; or for the advantage of persons, who were 
the first objects ^^tho settlement ; as, for example, to 
enable the first son to make a settlement upon an ad- 
vantageous marriage.® 

§ 996. There is no question, however, that the trus- 
tees may join with the cestui que trust in tail in any 
conveyance to bar the entail ; for that is no breach of 
trust, but precisely what they may be compelled to do; 
although the cestui que trust himself might have barred 
such entail without their joining in it.® But there is 
a great distinction between cases where Courts of 
Equity will compel trustees to join in a conveyance to 
destroy contingent remainders, and cases where they 
will decree them to be guilty of a breach of trust for 
such an act, when it is voluntarily done by them. 
Thus, for example. Courts of Equity will not punish 
trustec.s, as guilty of a breach of trust, for joining in a 
conveyance of the cestui que trust in tail, to bar the 


1 Moody i\ Walters, Ifi Vcs. *310. 

2 Fcann on Conting. Rem. by Butler, 331 to 337, and the cases there 
cited ; 1 Madd. Cli. Pr. 304, 305 ; Moody v. Wallers, 16 Ves. 301 to 314, 
and cases there cited. 

3 Fearno on Conting. Rem. by Butler, 133; 1 Eq. Abridg. 384, E. I, 
note ; R<ibinson v. Comyns, Cas. Temp. Talb. 166 ; Boieler r. Alington, 
1 Bro. Cli. R. 7'i, and Belt’s note (5) ; Marwood v. Turner, 3 P. Will. 
165, 171 ; Biscoe o. Perkins, 1 Yes. & B. 465.^ 
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entail. And yet it is equally clear, that they will not 
compel them to join in such conveyance.^ The ground 
of this distinction is, that trustees to support contin- 
gent remainders are considered as honorary trustees 
for the benefit of the fivmily ; and the interests of man- 
kind require them to bo treated as such by all Courts 
of Justice. And, unless a 'violation of their trust ap-' 
pears, Courts - of P]quity ought not to take away all. 
their disoretion j or to direct them ^t to join in any 
conveyance without the order of suiwa court, although 
the trustees may be of opinion that the interests of the 
family require it. The effect of such a doctrine would 
be to make the Courts of Equity the trustees of all the 
estates in the country.^ 

§ 907. It is not a little difficult to ascertain from 
the authorities the true nature and extent of the duties 
and liabilities of trustees to preserve contingent remain- 
ders ; and in what cases they may or ought to join in 
conveyances to destroy them or not. Lord Eldon has 
expressed himself unable to deduce the true principle 
from them. Ilis language is : The cases are uniform 
to this extent ; that if trustees, before the first tenant 
in tail is of ago, join in destroying the remainders, 
they are liable to a breach of trust; and so is every 


1 Moody ». Walters, 16 Ves. 301 to 314; Biscoe v. Perkins, 1 V. & 
Beam. 401 ; Woodhouse r. Hoskins, 3 Atk. 22; S. C. cited 16 Ves. 308 ; 
Barnard i'. Large, 1 Bro. Ch. R. 354; Osbrey, v. Bury, 1 B. & Beatt. 58. 

2 Moody ». Walters, 16 Ves. 310, 311 ; Biscoe v. Perkins, 1 Ves. & 

Beam. 391. Lord llardwicke, in Potter o. Chapman, (Ambler, R. 09,) 
said, that if a trust is personal, and has not been corruptly exercised, 
ODnita of Equity will not interpose. This remark is applieal)Ic, not to 
cases like thraj) of trustees to preserve contingent remainders, but to 
trusts purely ^j^nal, and in the discretion of the trustee, as to their 
exercise.' • * 
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purchaser under them with notice. But, when we come 
to the situation of trustees to preserve remainders, who 
have joined in a recovery after the first tenant in tail 
is of age, it is difficult to say more, than that no judge 
in equity has gone the length of holding that he would 
punish them as for a breach of trust ; even in a case, 
where they would not have been directed to join. The 
result is, that they seem to have laid down, as the 
safest rule for trustees, but certainly most inconvenient 
for the general iifterests of mankind, that it is better 
for the trustees never to destroy the remainders, even if 
the tenant in tail concurs without the direction of the 
Court. The ne'kt consideration is, in what cases the 
Court will direct then^ to join. And, if I am governed 
by what my predecessors have done, and refused to do, 
I cannot collect, in what cases trustees would or would 
not be directed to join ; as it requires more abilities 
than I possess, to reconcile the different cases with refer- 
ence to that question. They all, however, agree, that 
these trustees are honorary trustees ; that they cannot 
be compelled to join ; and all the judges protect them- 
selves from saying, that if they had joined, they should 
bo punished ; always assuming that the tenant in tail 
must be twenty-one.”^ 


1 Biscoo V. Perkins, 1 V. & Beam. 491, 493. 
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CHAPTER XXVI. 

TEEJIS FOB YEABS. 

§ 998. I:y the next place, in regard to terms' fob 
YEABS, whereby trusts are created to subserve the 
special objects of the parties. Th# creation of long 
terms for years, for the purpose of securing* money, 
lent on mortgage of the land, took its rise from the in- 
conveniences of the ancient way of. making mortgages 
in .fee by way of feotfment and other solemn convey- 
ances, with a condition of defeasance. ' For, by such 
mode, if the condition was not punctually performed 
the estate of the mortgage at law became absolute, and 
was subject to encumbrances made by him ; and even 
(as some thought) to the dower of his wife. Hence it 
became usual to create long terms of years upon the 
like condition; because, among other reasons, such 
terms on the death of the mortgagee became vested in 
his personal representatives, who were also entitled to 
the debt, and could properly discharge il.^ But, as this 
subject will be more fully considered hereafter,® it is 
only necessary to say in this place, that, by analogy to 
the case of mortgages, terms fox years were often 
created for securing the payment of jointures and por- 
tions for children, and for other special trusts. Such 


1 Black. Conin. 158 ; 3 Fonbl. Eq. B, 3, ch. 4, § 3,-(i) ; Id. 1). 3, ch. 1, 
§ 3, and note (5) ; Co. Lilt. 390 b., Butler’s note (1), ^ 13 ; Id. 308 a., 
note (I); Bae.>^bridg. Mortgage, A. 
s See Post, chapter on Mortgages, $ 1004 to 1035. 
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terms do not determine upon the mere performance of 
the trusts for which they are created, unless there be a 
special proviso to that effect in the deed. The legal 
interest thus continues in the trustee after the trusts 
are performed j although the owner of the fee is en- 
titled to the equitable and beneficial interest therein. 
At law the possession of the lessee for years is deemed 
to be the possession of the owner of the freehold. 
And, by analogy. Courts of Equity hold that where 
the tenant for the term of years is but a trustee for the 
owner of the inheritance, he shall not oust his cestxd que 
trust, ox obstruct him in any act of ownership, or in 
making any assurances of his estate. In these respects, 
therefore, the term is consolidated with the inheritance. 
It follows the descent to the heir, and all the alienations 
made of the inheritance, or of any particular estate or 
interest carved out of it by deed, or by will, or by act ' 
of law.i In short, a term, attendant upon the inherit- 


^ 2 Fonbl. E{j. 13. 2, ch. 4, ^ 3, notn (i), § 4, note (o ) ; Co. Litt. 290 6., 
Butler’s note (1), ^ 13; Whitchurch w. Whitchurch, 2 P, Will. 236; 
Charlton v. Low, 3 P. Will. 330 ; Yillers Villers, 2 Aik. 72; Wil- 
loughby V. Willoughby, 1 Term Rep. 765. This whole subject was fully 
considered by Lord llardwickc, in bis masterly judgment in Willoughby 
w. Willoughby (I Term Rep. 703.) The following extract from that 
opinion contains a clear exposition of the points in the text. What is 
the nature of a term attendant upon the inheritance ? The attendance of 
terms for years upon the inheritance is the creature of a Court of Equity, 
invented partly to protect real property, and partly to keep it in the right 
channel. In order to it, this Court framed the distinction between such 
attendant terms, and terms in gross, notwithstanding that, in iho consi- 
deration of the Common Law, they are both the same, sm equally keep 
out the owner of the fee, so long as they subsist. But as Equity always 
considers, who has the right in conscience to the land, and on that ground 
makes one man a trustee for another ; and as the Common Law allows 
the possession of the tenant fur years 1o be the possession of the owner of 
the frechuld, this Court said, where the tenant for years is but a trustee 
for the owner of the inheritance, he shall not keep out his cesfut qne trusty 
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ance by express declaration, or by implication of law, 
may be said to be governed in Equity by the same 


nor pari rationed obstruct liim in doing any acts of ovmership, or in mak- 
ing any assurances of his estate. And, therefore, in Equity, such a term 
for years -shall yield, ply, and be moulded according to the uses, es£tes, 
or chajges, which the owner of the inheritance declares, or carves out of 
the fee. Thus, the don[>‘nion of real property was kept entire. Of this 
we meet with nothing in our^books before Queen Elizabeth’s reign, when 
mortgages by long terms of years began to come into. use. liefore that 
time, the law looked upon very long terms with a jealous eye, and laid 
them under violent presumptions of fraud ; because they tended to prevent 
the crown of its forfeitures, and the lord of the fruits of his tenures. 
Neither could there, much before that time, be any use of a term attendant 
upon the inheritance, tO preserve the liipitaiions of a settlement, in nrany 
cases; because the .enantfor years was in the power of the owner of the 
freehold, till the slatuu 21 Hen. VIII. c. 15, w hich enabled him to falsify 
a recovery against the tenant of the freehold. Till then, by such a re- 
covery, the term was gone, and, consequently, could attend upon nothing. 
But since the law was altered by that statute, and the term v\ as preserved, 
this Court could Jay hold bf it. Proceeding upon these principles, wher- 
ever a term for years has been vested in a stranger, in trust for the 
owner of the inheritance, whether by trust expressly declared, or by con- 
struction or judgment of this court, which is called a trust by operation of 
law, this Court has said, that the trust or beneficial interest of such a 
term shall follow or be effected by all such conveyances, assiimnccs, or 
charges, as the owner creates of the inheritance. Aliliougii the law says, 
that the term and the fee being in dilferent persons, lliey are separate, 
distinct estates, and the one not merged in the other, yet the herieficial and 
profitable interest of both being in the same person. Equity ^vill unite 
them for the sake of keeping the properly entire. Therefore, if the 
owner of the inheritance levy a fine sur conusance de drott^ or suffer a 
common recovery to uses, the trust “of the term shall follow, and be go- 
verned by those uses, although a term for years is not the subject of a fine 
sur conv&ance de droits much less of a common recovery ; uor would 
Equity allow tlm trust of a term in gross to bo settled with such limita- 
tions. Tliis dowrinc is always allowed to liave ils/ull eflect as between 
the representatives, that is, the heir, either in fee-simple or fee-tail, of the 
owner of the inheritance, and the executor, and all persons claiming as 
volunteers under him ; though certain distinctions have been admitted as 
to creditors^ which are not material to the present case. And, in general, 
the rule has^eh the same, whether the trust of the term be created by 
express declaration, or arise by construction and judgment of this Court. 
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rules, generally, to which the inheritance is sub- 
ject.^ 

§ 999. Still, although the trust or benefit of the 
term is annexed to the inheritance, the legal interest of 
the term remains distinct and separate from it at law, 
and the whole benefit and advantage to be made of 
the term arises from this separation. For, if twp or 
more persons have claims upon the inheritance under 
different titles, a term of years attendant upon it is still 
so distinct from it, that, if any one of them obtains an 
assignment of it, then (unless ho is affected by some 
of the circumstances which Equity considers as fraud- 
ulent, or as otherwise controlling his rights) he will 
be entitled, both at law and in Equity, to the estate for 
the whole continuance of the term, to the utter exclu- 
sion of all the other claimants. This, if the term is of 
long duration, absolutely deprives all the other claim- 
ants of every kind of benefit in tho land.'^ 


On this ground are the cases of Tiffin v. Tiffin, 2 Ch. Cas. 49 and 55, and 
Yern. 1 ; J3esr v. Stamford, 2 Vern. 420, and Preced. in Chan. 252 ; Hay- 
tor t;. Rod, 1 P. Will. 360; Whitchurch r. Whitchurch, before the Lord’s 
Commissioners, 1725, 2 P. Will. 236, and Lady Dudley v. Lord Dudley. 
Precedents in (Chancery, 241, 2 Chan. Cas. 160, which was a case on the 
custom of London. All these cases were cited at the bar; and I choose 
to put them together without staling them particularly, because they all 
tend only to prove this general proposition. But, although in all these 
cases, this Court considers the trust of the term, as annexed to the inhe- 
ritance; yet the legal estate of the term is always separate from it, and 
must be so ; otherwise it would be merged. And this gives the Court an 
opportunity to make use orsuch terms, as a guard and protection to an 
equitable owner of the inheritance against mesne conve|fances, which 
would carry the fee at Common Law ; or to a person, who is both legal 
and equitable owner of the inheritance, against such mesne encumbrances, 
as he ought not to be afll'ctcd with in conscience. And, here, the (^urt 
often disannexes the trust of the term from the strict legal fee ; but still 
in support of right.” 

^ Siidgcn on Vendors, ch. 0, ^ 2, n. 7, p. 460. 

3 Co. Lilt. 290 i., Puller’s note (1), ^ 13. 
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§ 1000. Supposing, therefore, that A. purchases an 
estate, which, previous to his purchase, had heen sold, 
mortgaged, leased, and charged with every kind of 
encumbrance to which real property is subject; in 
this case A. and the other purchasers, and all the en- 
cumbrancers have equal claim upon the estate. This 
is tlie meaning of the expression, that their equity is 
equal. But, if there is a term of years subsisting in 
the estate, which was created prior to the purchases, 
mortgages, or other encumbrances, and A. procures an 
assignment of it in trust for himself, this gives him the 
legal interest in the lands during the continuance of 
the term, absolutely discharged from, and unaffected 
by any of the purchases, mortgages, and other encum- 
brances, subsequent to the creation of the term, but 
prior to his own purchase. This is the meaning of the 
expression in assignments of terms, that they are to 
protect the purchaser from all mesne encumbrances. 
But it is to be observed, that A., to be entitled in 
equity to the benefit of the term, must have all the 
following requisites : he must be a purchaser for a va- 
luable consideration ; his purchase must, in all respects, 
be a fair purchase, and free from every kind of fraud ; 
and at the time of his purchase he must have no notice 
of the prior conveyance, mortgage charge, or other 
encumbrance. It is to be observed, that mortgagees, 
lessees, and other encumbrancers, are purchasers in this 
sense, to the amount of their several charges,* interests, 
or rights. If any person of this description, unaffected 
by notice or fraud, takes a defective conveyance or 
assignment of the fee, or cf any estate carved out of it, 
defective either by reason of some prior conveyance, 
or some prior charge or encumbrance ; and if he also 
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takes an assignment of a term to a trustee for himself, 
or to himself, where he takes the conveyance of the 
inheritance to his trustee ; in each of these cases he is 
entitled to the full beneflt of the term ; that is, he may 
use the legal estate of the term to defend his possession 
during the continuance of the term ; or, if he has lost 
the possession, to recover it at Common Law,*in pre- 
ference to all claimants prior to his purchase, but sub- 
sequent to his terra.’ 

§ 1001. At the Common Law all terms for years 
are (as has been intimated) deemed to be terms in 
gross.2 And Courts of Equity, when they hold terms 
for years to be attendant upon the inheritance, always 
■ do so by aflecting the person, hojfling the term, with a 
trust for that purpose, either upon the express declara- 
tion of the parties, or by implication of law. If the 
term is made attendant upon the inheritance by express 
declaration, it is immaterial whether the term, if it were 
in the same hands with the inheritance, would or would 
not have merged; or whether it be subject to some 
ulterior limitation, to which the inheritance is not sub- 


* Ibid. The whole of these two last sections have been copied almost 
verbatim from Mr. Butler’s learned note to Co. Litt. 290 A., § 13, which 
gives a thorough, and, at the same time, a condensed view of the doctrines 
of Equity on this subject. The notes of Mr. Fonblanque on the same sub- 
ject are highly valuable. 2 Funbl. £q. B. 2, ch. 4, ( 3, notes (i) (/), ^ 4, 
note {o). The bnsis of the general statements by each of these distinguish- 
ed authors will be found in the opinion of Lord Hardwicke in the case of 
Willoughby t). Willoughby, 1 Terra, Hep. 765. See also Sugden on Ven- 
dors, ch. 9, 2, p 387 to 402 (7th edit.) ; Id. p. 510 to p. 529 (9th edit.) 

1 Madd. Ch. Pr. 400 to 413; Powell on Morlg. ch. 8, p. 189, 390 ; Id. 
404 to 513, and the notes of Coventry and Hughes. 

2 Willoughby V, Willoughby, 1 T. Rep. 705; Scott v. Fenhoiillett, 

1 Bro. Ch. R. CO, 70. 
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ject; for the express declarafion will be sufficient to 
make it attendant upon the inheritance. But, if the 
term is to he tnade attendant upon the inheritance by 
implication of law, then it is necessary that it should 
not be subject to any other limitation, and that the 
owner of the inheritance should be entitled to the 
whole trust in the term.* The general rule is, that 
where the same ,.person has the inheritance and the 
term in himself, although ho has in one the equitable 
interest, and in the other the legal interest, there the 
inheritance by implication draws to itself the term, and 
makes that attendant upon it. For, as at law, if tljc 
legal estate in the term and in the inheritance come 
into the same hand, tjje term is merged, and the estate 
goes to the heir ; so in Equity, where the one estate is 
equit.able, and the other legal, it is in the nature of a 
merger ; and the trust of the term will follow the in- 
heritance.* 

§ 1002, But, although a term may be so attendant 
upon the inheritance; yet, as the legal estate in it 
remains distinct and separate from the inheritance at 
law, it may at any time be disannexed therefrom by 
the proper acts of the parties in interest, and be turned 


^ 2 Fonbl. Eq.B. 2,ch. 4,^ 3, note (/) ; Scott v. Fenhoullet, 1 Bro.Ch. 

R. 70, and Mr. Bell’s notes. If there be a substantial intervening interest 
in a third person, there, the term will not by implication or without an ex- 
press declaration be attendant upon the inheritance. Scott v. Fenhoullet, 
1 Bro. Ch. 11. CO, 70, and Mr. Jieli’s notes. Sugden on Vendors, ch. 0, 
^ 2, an. 6, p. 455 to 459, (7th edit.) Id. p. 521 to 525, (inh edit.) 

2 Capel V. Girdler, 9 Ves. 510; Best v. .Stamford, 2 Freem. R. 288; 

S. C. Free. Ch. 252 ; Sugden on Vendors, ch. 9, ^ 2, art. C, p. 455 to 459, 
(7th edit.) ; Id. p. 521 to 525 (9lh edit.) VVliiiclinrch v. V\ liiichiirch, 2 
P. Will. 336 ; Sidney v. Shelly, 19 Ves. 352 ; Kelly v. Power, 2 Ball & 
Dealt. 253. 
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into a term in gross at law.. And a term so attendant 
becomes a term in gross, when it fails of a freehold to 
support it, or it is divided from the inheritance by 
different limitations from those of the latter.* In many 
cases, the distinction between terms in gross and terms 
attendant upon the inheritance, is highly important; 
the former being generally treated as mere personalty ; 
the latter, as partaking of the realty, and following the 
fate of the inheritance. Thus, for example, a term 
attendant upon the inheritance will not pass by a will 
not executed, so as to pass real estate under the Sta- 
tute of Frauds. So, such a term is real assets in the 
hands of the heir ; for the Statute of Frauds having 
made a trust in fee assets in the, hands of the heir, the 
term, which follows the inheritance, and is subject to all 
the charges, which would affect the inheritance, must 
also be real assets.® On the contrary, a term in gross is 
personal assets only.® 

^ § 1003. It would lejid us too far from the immediate 
object of these Commentaries to go at largo into all 
the doctrines of Courts of Equity in regard to terms 
for year.s, created upon special trusts. It may be 
remarked, however, that where such terms are created 
to raise portions for children upon marriage settlements, 
and the settler also personally covenants to pay such 
portion.s, the real estate is considered as the primary 
fund, and the personal estate of the covenantor as auxi- 


* Fotibl. Eq. B. 2, cli. 4, ^ 3, and notes (i) (/) ; Willoughby v. Wil- 
loughby, 1 Term R. 765, 770. 

- 2 Fotibl. Eq. B. 2, ch. 4, ^ 6, and notes (r) (s) ; Sugden on Vendors, 
ch. 9, ^ 2, an. 7 p. 459 to 461 ; Id. p. 625 to 528 (9ih edit.) 

^ Ibid. 
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liary only.* If there be no such personal covenant 
for the payment of the portions, but only a covenant 
to settle lands, and to raise a terih of years out of the 
lands for securing the portions, in such a case, even 
although there be a bond to perform the covenant, the 
portions arc not in any event payable out of his per- 
sonal estate.^ 


^ 1 Ma<Id. Ch. Pr. 327, 398 ; Lechrnere i*. Charlton, 15 Vcs. 197, 198. 
Ante, $ 674, 575 ; Post, J 1248, 1249. 

2 Ibid.; Edwards v. Freeman, 2 P. Will 437, 438. — Very intricate 
questions have arisen, as to the lime when portions are to be raised by 
trustees for the benefit of children, especially upon reversionary interests. 
Upon this subject 1 cannot do better man to quote a passage from the 
learned Commentaries of Mr* Chancellor Kent. (4 Kent. Comm. Lect. 
58, p. 118 10 15, 3d edit.) “ A very vexatious question has been agi- 
tated, and has distressed the English Courts, from the early case of 
Graves v. Mattison, down to the recent decision in Wyntor v. Bold, as to 
the lime at which money provided for children's portions may be raised 
by sale, or mortgage of a reversionary term. The history of the question 
is worthy of a moment’s attention, as a legal curiosity, and a sample of the 
perplexity and uncertainly with which complicated selilements, ‘ rullsd 
.in tangles,’ and subtle disputation, and eternal doubts, will insensibly 
j incumber and oppress a free and civilized system of jurisprudence. If 
nothing appears to gainsay it, thq, period at which they are to he raised 
is presumed to have been intended to be that which would be most bene- 
fical to those for whom the portions were provided. If the term for pro- 
viding portions ceases to he contingent, and becomes a vested remainder 
in trustees, to raise portions out of the rents and profits after the death of 
the parents, and payable to the daughters coming of age, or marriage, a 
Court of Equity has allowed a portion to be raised by sale or mortgage in 
the lifetime of the parents, subject, nevertheless to the life estate. The 
parent’s death is anticipated, in order to make provision fur the children. 
The result of the very protracted series of these discussions for one hun- 
dred and fifty years is, that if an estate be settled io the use of the father 
for life, remainder to the mother for life, remainder to the sons of the mar- 
riage in strict settlement, and, in default of such issue, with remainder to 
trustees to raise portions, and the mother dies without male issue, and 
leaves issue female, the term is vested in remainder in the trustees ; and 
they may sell or mortgage such a reversionary term, in the lifetime of the 
surviving parent, for the purpose of raising the portions ; unless the con- 
tiogencies, on which the portions were to become vested, had not happened, 
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or there was a manifest intent that the term should not be sold, or mort- 
gaged in the lifetime of the parents, nor until it had become vested in the 
trustees in possession. The inclination of the Court of Chancery has been 
against raising portions out of reversionary terms by sale or mortgage, in 
the lifetime of the parent, as leading to a sacrifice of the interests ^ the 
person in reversion or remainder. And modern settlements usually con- 
tain a prohibitory clause against it.” Post, ^ 1248, 1249. 
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CHAPTER XXVIL 

MORTaAUES. 

§ 1004. In the next plate, as to Mortgages. It is - 
wholly unnecessary to enter into a minute examination 
of the origin and history of this well known and uni- 
versally received security in the countries governed 
by the Common Law. During the existence of the 
system of feudal tenures in its f'dl rigor, mortgages 
could have had r.o existence in English Jurisprudence, 
as they were incompatible with the leading objects of 
that system.* The maxim of the feudal law was Feu- 
dalki, invito domino, aid ugnaiis, non rede suhjiciimlur 
hlipolhcccv, quamvis fnictus, posse esse, rccepiuni est? 
But, as soon as the general right of alienation of real 
property was admitted, the necessities of the people 
almost immediately led to the introduction of mort- 
gages.® Littleton has enumerated two sorts, which 
were distinguished by the names of vadium victim, 
and vadium mortuum.* The latter was, in the Com-* 
mon Law, called a mortgage, from two French words, 
mart {inortxmm, or dead) and gage, {vadium, pignns 
or pledge,) because, if not redeemed at the stipulated 
time, it was dead to the debtor.® Tihe former was 


1 Glanville, Lib. 10, cap. 6. 

2 13a(j. Abridg. Mortgage^ A ; 2 Fonbl. Eq. B. 3, cb. 1. ^ 1, note (a), 

8 2 Foiibl. Eq. B. 3, ch. 1, ^ 1, and note (a) ; 15ac. Abridg. Mort~ 
gag€j A. 

4 Litt. ^ 327, 332 ; Co. Litt. 202 b, 205 a. 

5 Glanville seems to give a somewhat different explanation, Mortuum 
vadium dicitur illud, cujus fructus vel redilus interim percepti in nullo 



CH. xxml MOBTQAqES. > 857 

called simply a living pledge, ia contradistinction to 
the latter, for the reason given by Lord Coke. Vimm 
mdeni dicitur vadium^ quia mnquam mmitir ex uliqiid 
parte, quod ex sms proventulus acquiratur} Thu3,4f a 
man borrowed dSlOO of another and made over an 
Estate of lands to him, until he received the same sum 
,.;^ut of the issues and profits of the land, it was called 
vivum vadium; for neither the moiley nor the land 
dieth or is lost. But, if a feoftment was made of land, 
upon condition that, if the feoffer paid to the feoffee 
the sum of £100 on a certain day, he might reenter 
on the land ; there, if he did not pay the sum at the 
day, he could not, at the common law, afterwards re- 
enter ; but (as Littleton said) the land was taken away 
from him forever, and so. dead to him. And, if he did 
pay at the day, then the pledge was dead as to the 
feoffee ; and, therefore, the feoffee was called tenant in 
mortgage, the estate being mortumn vadium? 

§ 1005. It has been generally supposed, that the 
notion of mortgages, and of the redemption thereof, in 
the English law, was borrowed from the Roman law, 
although Mr. Butler contends that they were strictly 
founded on the common law doctrine of conditions.^ 
Whatever truth there may be in this latter observation. 


se acqnietant. Glanv. Lib. 10, cap. G; 4 Kent, Comm. Lcct. 58, p. 136, 
137 (3(1 edit.) and note (6). 

1 Co. Lilt. S205 rt. 

2 Littleton, ^ 332 ; Co. Lilt. 205 a\ 2 Black. Comm. 157. 

3 In respect to mortgages of lands, this opinion of Mr. Butler is cer- 
tainly entitled to great consideration ; for Littleton expressly puts mort- 
gages as estates on condition. In respect to mortgages and pledges of 
personal property, there may have been originally a distinction, borrowed 
from the civil law. Glanville, Lib. 10, cap; 6. Courts of Equity, in a 
great variety of cases of both sorts, act upon the principles of the civil 
law. 
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as to the origin of mortgages of lands in the English 
law, there is no doubt that the notion of the equity of 
redemption was derived from the Roman law, and that 
it is purely the creature of Courts of Equity.' In the 
Roman law there were two sorts of transfers of pro- 
perty, as security for debts, namely the pigmis and the 
h/poihcca. The pignus, or pledge, was when anything 
was pledged as a security for money lent, and the pos- 
session thereof was passed to the creditor, upon.the con- 
dition of returning it to the owner when the debt was 
paid. The hgpoiheca was, when the thing pledged 
was not delivered to the creditor, but remained in the 
possession of the debtor.® In respect to what was 
called an hgpolhccarg action, there ivas no diflerence 
between them. Inter p)!gnns (says the Institutes) aiitcm 
cl hgpolliccam {quantum ad actionem hgpolhecariam ediinet) 
nihil interest ; nam de qua re inter crediforem ct delitorcm 
eonvenerii, ut sit pro dehito obligala, utruque hue appelln- 
iionc coniinebir. JSed in aliis differentia est. iVam Pigno- 
ris appcllatione earn propric rem conlincri dieiinus, qiice 
simul ctiam iraditur creditori ; maxime si mohilis sit. At 
cam quee sine traditione nuda conventione tenetur, propric 
Ilgpothcccc appcllatione conlincri dicimus.^ The Digest 
states the distinction with still more pregnant brevity. 
Propjrie Pignus dicimus^ qmd ad creditorem transit ; Ily- 
pothccam^ cum non transit y nee posscssio ad creditorem.* 

§ 1006. In the Roman law, it seems that the word 


1 S Fonbl. Eq, B. 3, ch. 1, ^ 1, note (a). 

2 Halifax, Roman Law, ch. 15, p. 63 ; Bac. Abr. Mortgage^ A. ; The 
Brig Nestor, 1 Sumner, R. 81, 82 ; Vinn. ad Inst. Lib. 3, lit. 15, Comm. 
1, 2 ; Ryall v, Rulle, I Aik. 166, 107; Story on Bailments, ^ 280. 

3 Justin. Inst. Lib. 4, tit. 0, ^ 7 ; Dig. Lib. 20, tit. 1, 1. 5, ^ 1 ; Vinn. 
ad. fnst. Lib. 3. tit. 15. 

4 Dig. Lib. 13, til. 7, 1. 9, $ 2. 
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pignm was often uwd indiscriminately to describe both 
species of securities, whether applied to movables or im- 
movables. Thus, it is said in the Digest : Pigms con- 
trahitur non sola Iradilione, sed tiiam nuda convenlione, etsi 
non traditim est} But, in an exact sense, pignm was 
properly applied to movables, and hjpotlieca to immo- 
^.. yables. Pignm appelhtiim (says the Digest) a piigno, 
' quia res, (pm pignon danhir, manu iraduntur. Unde etiam 
videri potest, verum esse, quod quidani piitant^pigniis propric 
rei mobiUs consiUuli? So that it answered very nearly to 
the corresponding term pledge in the Common LaAV, 
which, although sometimes used in a general sense to 
include mortgages of land, is, in the stricter sense, con- 
fined to the pawn and deposit of personal property. In 
the Homan law, however, there was generally no sub- 
stantial difference in the nature and extent of the rights 
and remedies of the parties, between movables and 
immovables, whether pledged or hypothecated. But in 
the Common Law, as we shall presently see, the differ- 
ence as to rights and remedies, between a pledge of 
personal property and a mortgage of real estate, or 
even of personal properly, is very marked and import- 
ant.^ 

§ 1007. In the Roman Law there were two sorts of 
actions applicable to pledges and hypothecations ; the 
action called actio pigncratilia, and that called actio hjpo- 


1 Dig. Lib. 13, til. 7, 1. 1. . 

2 Lib. 50, lit. 10, 1. 239, § 2 ; Polhier, Pand, Lib. 20, lit. I, n. 1 ; 
1 Domat, IL 3, tit. 1,^1, art. 1 ; Vinn. ad Inst. 4, tit. 0, ^ 8, ("oiiiin. 112 ; 
Id. Lib. 3, tit. I.*}, ^ 1, and Comm. 1 ; Story on Bailmefits, ^ 280 ; KyulJ 
V. RoJIe, 1 Vcs. 358; S. C. 1 Aik. 16fl, 107. 

3 See 4 Kent, Comm. Lect. 68, j>. 138, 139 (2d edit ) ; Story on JJail- 
menls, ^ 280, 287 ; 1 Powell on Morlg. 3, by Coventry, and Hughes, and 
Hand. 
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Ihecaria. The former was properly an action in personam, 
and divisible into two sorts; {1.) Aclio rfiVec/at, which 
lay in favor of the debtor against the creditor, to compel 
him to restore the pledge when the debt had been paid 
(2.) Actio coniraria, which lay in favor of the creditor 
against the debtor, to recover the proper value or com- 
pensation, when the latter had retained possession of the 
pledge, or when the title to it had failed by fraud or 
otherwise ; or when the creditor sought compensation for 
expenses upon it.® The aclio hjpotliecaria, on the other 
hand, was strictlj'’ in rein, and was given to the creditor 
to obtain possession of the pledge, in whosever hands it 
might be." 

§ 1008. Without dwelling more upon topics of this 
sort, which arc purely technical, it may be useful to 
state as illustrative of some of the doctrines admitted 
into Equity Jurisprudence, that, under the Civil Law, 
although the debt, for which tlie mortgage or pledge 
was given, was not paid at the stipulated time, it did 
not amount to a forfeiture of the right of property of 
the debtor therein. It simply clothed the creditor with 
the authority to sell the pledge and reiiul<urse himself 
for his debt, interest, and expenses; and the residue of 
the proceeds of the sale then belonged to the debtor.'^ 
It has been supposed by some wfiters, that to justify 


^ Just. Inst. Lib. 3, tit. 15, ^ I ; Vinn. ad Inst. Lib. 3, tit. 15, Comm. 3, 3. 

9 Dior. Lib. 13, tit. 7, 1. 3, 8, y ; Polhici, Pand. Lib. 13, til. 7, n, 21 to 
29: Vinn, ad Inst, Lib 3, tit. 15,^ 4, Comm. 2, 3; Id. Lib. 4, lit. 6, ^ 8, 
Comm. 0. ^rhe statement of Mr. Powell respeciintf the Aciio Pignera- 
tilia and Hypnthetaria is not accurate. See 1 Brown, Civil Law, 204, 
note (8). 

3 Vinn. ad Inst. Lib. 3, tit. 15, § 4, Comm. 3 ; Id. I^ib. 4, til. 6, ^ 8, 
Comm. 1,2; Poihieo Patnd. Lib. 20, tit. 1, ^ 29 to 30. 

4 Puthier, Pand. Lib. 20, lit. 5 ; 1 Dumat, B. 3, til. 1, } 3, art. 1. 
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such a sale, it was indispensable, that it should be made 
under a decretal order of some Court upon the appli- 
cation of the creditor. But although the creditor was 
at liberty to make such an application, it does not ap- 
pear that he might not act, in ordinary cases, without 
any such judicial sanction, after giving the proper 
notice of the intended sale, as prescribed by law, to the 
debtor. When the debtor could not bo found, and 
notice could not be given to him, such a decretal order 
seems to have been necessary.^ And, where a sale 
could not be effected, a decree, in the nature of a fore- 
closure, could be obtained under certain circumstances, 
by which the absolute property would be vested in the 
creditor.® 

§ 1009. This authority to make a sale might be 
exercised, not only when it was expressly so agreed 
between the parties, but when the agreement between 
them was silent on the subject. Even an agreement 
between them, that there .should bo no sale, was so f.ir 
invalid, that a decretal order of sale might be obtained 
upon the application of the creditor.® On the other 
hand, if by the agreement it was expressly stipulated 
that, if the (Jebt was not paid at the day, the property 
should belong to the creditor in lieu of the debt, such 


* 1 15io Civ. Law, 201, note (R) , Cod. Lib. 8, lit 31, 1. 3, § 1, fo 3 , 
ITcinccp Klem. Pand. Ps. 1, lit 5, ^ 37tu 11; Story on Bailments, ^ 309 , 
Cortclyon v Lansing, 2 Cain. Cas. Er. 213. 

Cod Lib 8, lit 31,1. 3, ^2, 3; Potliier, Pand. Lib. 20, tit 5, n 31, 
Vinn ad Jnst Lib. 2, lit. 8, Comm. 2, 3; Story on Bailments, ^ 300 J3ul 
see 4 Kent, Comm. Led 58, p. 138, 139 (3d edit ) 

^ 1 Bro. Civ. Law. 203, 201 ; 1 Domat, B. 3, tit. 1, 5 3, art 0, 10 , Dig 
Lib 13, tit 7, 1. 4 , Cod. Lib. 8, lit. 28, 1. 11 , Puthier, Pand. Lib 20, tit 
5, n. 1 to 5. 

EQ, JUR. — VoL. II. 
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, if 

a stipulation was held void, as being inhuman and un- 

just.i 

§ 1010. In some cases, also, by the Civil Law, a sort 
of tacking of debts could be insisted on by the mort- 
gagee against the mortgagor ; but not against inter- 
mediate encumbrancers.^ And, where movables and 


1 Domat, B. 3, tit. I, } art. 11 ; Cod. Lib. 8, tit. 35, 1. 3 ; 4 Kent, 
Comm. Lcct. 58, p. 130, note (a) (3d edit.) 

2 Coil. Lib. S, lit. 27, 1. 1; Dig. Lib. 20, tit. 4, 1. 20 ; 1 Domat, B. 3, 

tit. 1. ^ 0, art. 3, 4. — In a note to the former volume, 415, noic (1) 
p.403, 420, and notes,) it was stated, that the doctrine of tacking mort- 

gages was not known in the Civil Law. Of course, the remarks there 
made ivere applicable to the case of tacking a first and third mortgage, to 
the exclusion of au intergiediale mortgagee ; and not what may be called 
a tacking of debts by the mortgagee, in the case of a mortgagor seeking 
redemption. It is clear, that the Civil Law, in the case of the mortgagor 
seeking to redeem, did not permit it, unless the mortgagor paid, not only 
the debt for which the mortgage was given, but all other debts due to the 
mortgagee. Si in possessioric fueris constitutus, (says the Code,) nisi ea 
quoque peennia tibi a debitore reddatur, vel ofToratur, qua) sine pignore, 
debelur, cam restituere propter exceptionem doli inali non cogcris. Jure 
enim contendis, debitores earn soiam pecuniam, cujus nomine ea pignora 
obligaverunt, offerentes audiri non oporterc, nisi pro ilia salisfecerint, 
quam mutnara simpliciter acceperunt. But then it is immediately added, 
that this does not apply to the case of a second creditor. Quod in sccundo 
creditore locum non habet; nec enim neccssitas ei imponitur chirogrnpha- 
rium etiam debitum priori creditore offerre, (Cod. Lib. 8, lit. 27, 1. 1.) 
For it was expressly held in the Civil Law, that, where there was a first 
mortgage, and then a second mortgage, and then the first mortgagee lent 
another sum to the debtor, he could not lack it against the second mort- 
gagee. Pothier, Pand. Lib. 20, tit. 4, n. 10; Dig. Lib. 20, lit. 4, 1. 20. 
Mr Chancellor Kent (4 Kent, Comm. Lect. 58, p. 13G, note (n) ; Idem, 
p. 175, 176, 3d edit.) has said, that, in the Civil Law the murigagcc 
was even allowed to lack another encumbrance to his own, and thereby 
to gain a preference over an intermediate encumbrance ; for which he 
cites Dig. Lib. 20, tit. 4, 1. 3. If, as 1 presume, his meaning is, that 
the tacking gave a preference over the intermediate encumbrancer, with 
great deference, I do not find that the passage cited supports the doc- 
trine; and it seems contrary to the passages already cited from Cod. Lib. 
8, lit. 27, 1. 1, and Dig. Lib. 20, tit. 4, 1. 20. There arc other passages 
in the Code, on the subject of a subsequent mortgagee acquiring the rights 
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immovables were included in the same mortgage, and 
movables were first to be sold, and applied in the course 
of payment.^ 

§ 1011. These instances are sufficient to show some 
strong analogies between the Homan Law and the 
Equity Jurisprudence of England on the subject of 
mortgages, and to evince the probability, if not the cer- 
tainty, that the latter has silently borrowed some of its 
doctrines from the former source.® But to develop 
them at large would occupy too much space ; and wo 
may now', therefore, return to the more immediate sub- 
ject of mortgages at the Common Law. 

§ 1012. We have already had occasion to take no- 
tice of the inconveniences attendant upon the creation 
of mortgages in fee, and of tho substitution in their 
stead of terms for years.® But, in truth, whether the 


of a first mortgagee, by paying his mortgage^ and thereby confirming his 
own title by substitution. Ifut it appears to me, that they do no more than 
subrogate tlic subsequent mortgagee to all the rights of the first mort- 
gagee; and that they do not enlarge those rights. See Code, Lib. 8, 
til. 18, 1. 1, 5; 1 Domat, B. 3, tit. 1, ^ 3, art. 7, 8; Id. B. 3, lit. 1, § C, 
art.G, 7; JTcinecc. Elem. Paiid. Ps. 4, tit. 4, ^ 35. Doctor Brown, too, 
(1 Brown Civ. Law, 208 ; Id. 202.) insists that a mortgagee might tack 
another encumbrance to liis mortgage ; and if he lent more money by way 
of further charge on the eslatc, he was, in the Civil l^w, pfeforred, as to 
this charge also, before a mortgage, created in the intermediate lim.e. 
lie cites the Dig. Lib. 20, tit. 4, 1. 3, which does not (as has been already 
stated) seem to support the conclusion. In the Equity Jurisprudence of 
England, (ns we have seen,) the heir of a mortgagor cannot (although 
the mortgagor himself may) redeem without paying tiie band debt of the 
mortgagor, as well as tho mortgage debt. Ante^ ^ 418, and tacking is also 
permitted against mesne encumbrancers in certain cases. Sec Ante, 
§412 to 410 ; 2 AVooddes. Lect! 24, p. 158, 169 ; 4 Kent, Comm. Lcct. 58, 
p. 175, 170 (3d edit.) ; 2 Fonbl. Eq. B. 3, ch. 1, § 0, note (w) ; Jeremy 
on Eq. Jurisd. B. 1, ch 2, § 1, p. 188 to 191 ; Ante, § 410, note (I.) 

^ 1 Bro. Civ. Law, 206, 207 ; Dig. Lib. 42, tit. 1. 1. 15, § 2. 

2 4 Kent, Comm. Lcct. 58, p. 130, note (a), 3d (edit.) 

3 Ante, § 098. 
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one course or the other was adopted, so far as the Com- 
mon Law was concerned; the mortgagor was subjected 
to great hardships and inconveniences, if he did not 
strictly fulfil the conditions of the mortgage at the 
very time specified ; as lie thereby forfeited the inherit- 
ance, or the term, as the case might be, however groat 
might be its intrinsic* value, compared Avith the debt 
for which it Avas mortgaged.* 

§ 1013. Courts of Eipiity, therefore, acting upon 
their general principles, could not fail to percei\'o the 
necessity of interposing, to prevent such manifest mis- 
chief and injustice, which Avere Avholly irremediable at 
taw. They soon arrived at the just conclusion, that 
mortgages ought to be treated, as the Roman LaAV had 
treated them, as a mere security for the debt due to 
the mortgagee ; that the mortgagee held the estate, 
although forfeited at laAV, as a trust j® and that the 


1 See 4 Kent, Comm. Lect. 58, p. 140 (3d edit.) 

2 Seton 17. Slade, 7 Ves. 273; Chultnondeley v. Clinton, 2 Jac. & 
Walk. 182 to 185. — When a mortgage is denominated a trust, and the 
mortgagee a trustee of the mortgagor, the expression is not to be under- 
stood in an unlimited sense. It is a trust sui generis^ and of a peculiar 
nature. This subject is expounded with great ability by Sir Thcimas 
Pluraer, in his masterly judgment in Cholmondeley v. Clinton, 2 Jac. & 
Walk. 1 to 189, &c. The following extrnct from it is so valualile and 
important, that I have not been able to persuade myself to omit it, al- 
though it is long (p. 182.) “As to the position,” (said he,) “of the 
mortgagee being a trustee for the mortgagor, upon which so much of the 
argument is bjiilt, that the consequences contended for would not follow, 
even if the character of trustee did properly belong to the mortgagee, not 
being in actual possession, I have- already endeavored to show. It may 
be proper, however, to consider how far, and in what respect, lie is to be 
considered as possessing that character. The position is to be received 
with considerable qualihcations, as will appear by examining what is the 
true character of a mortgagee, and how he is considered in a Court of 
Equity. Lord Mansfield, adverting to the comparisons made in respect 
to mortgages, has, 1 think, said, there is nothing so unlike as a simile. 
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mortgagor had, what was significantly called an Equity 
of Redemption, which he might enforce against the 


and nuthing more apt to mislead. A mortgagor has had ascribed to him 
a variety of different characters, in which there existed some points of 
resemblance, when it was not very material to ascertain what liis powers 
or interests were, or to settle, with any great precision, in what respects 
the resemblance did, and in what it did not, exist. JBut it would be pro- 
ductive of much error, if it uere to be concluded, that the resemblance 
was complete in every point, to any one of the ascribed characters. The 
relations of vendor and purchaser, of principal and bailiff, of landlord and 
tenant, of debtor and creditor, of trustee and cestui quo trusty have been 
applied to the relation of mortgagor and mortgagee, according to I heir 
different rights and interests before or after the condition forfeited, before 
or after foreclosure, and according as the possession was in the mortgagor 
or mortgagee. Quo teneam vultus mutantem Protea nodo^ The truth 
is, it is a relation perfectly anomalous and sui generis. The names of 
mortgagor and mortgagee most properly characterize the relation. They 
arc (as Mr. Justice Duller ohscr\es, in Dirch r. Wright) chaiacters as 
well known, and their rights, powers, and interests as well settled as any 
in the law. It is only in a secondary point of view, and under ceitain 
oiicumstances, and for a particular purpose, that the character of trustee ^ 
constructively belongs to a moitgagee. No trust is expressed in the con- 
tract. It is only raised by implication, in subordination to the main pur- 
poses of it, and after that is fully satisfied. Its primary character is not 
fiduciary. It is a contract of a peculiar nature, by which under certain 
conditions, the mortgagee becomes the purchaser of a security and pledge, 
to hold for his own use and benefit. He acquires a distinct and inde- 
pendent beneficial interest in tho estate ; he has always a qualified and 
limited light, and may eventually acquire an al^solute and permanent one 
to take possession ; and he is entitled to enforce his right by an adverse 
suit in incitiun against tho mortgagor; all which can never take place be- 
tween trustee and cestui quo tiust. They ha.ve always ag identity 94id 
unity of interest, and are never opposed in contest to each other. Tho 
late Master of the Rolls observes, that, in general, a trustee is not 
allowed to deprive his cestui qu( trust of the possession. But a Court of 
Eiiuity never interferes to prevent the mortgagee from assuming the 
possession. In this the contrast between the two characters is strongly 
marked. By not interfering in this latter case, a Court of Equity docs 
not, as it is supposed, in opposition to its usual principle, refuse to afford 
a protection to a cc'iiui que trust against his trustee. But the interference 
is refused, because the mortgagor and mortgagee do not, in this instance, 
stand in the relation of trustee and cestui qtie trust. The mortgagee, 
31 * 
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mortgag6e, as he could any other trust, if he applied 
'within a reasonable time to redeem, and offered a full 
payment of the debt, and of all equitable charges.’ 


when he takes the possession, is not actin|r as a tiusiee for the mort- 
gagor, hut independently and adversely for his own use and benefit. A 
trustee is stopped in Equity from* dispossessing his r/?<c /n/.s7, be- 

cause such dispossession tvould bo a breach of trust. A mortgagee 
cannot be stopped, beca^jso in him it is no breach of trust, but in strict 
conformity to his contract, which w'ould be directly violated by any im- 
pediment thrown in the way of the exercise of this right. Upon the 
same principle the mortgagee is not prevented, but assisted in Equity, 
when he has recourse to a proceeding, which is not only to obtain the 
possession, but the absolute title to the estate by foreclosure. This pre- 
sents no resemblance to the character of a trustee, hut to a character 
directly opposite. It is in this opposite character that he accounts for 
Ihe rents when in possession, and when ho is not, receives the interest of 
his mortgage debt. The payment of that interest, by the person claiming 
to be the mortgagor, is a recognition of that relation subsisting be- 
tween them ; but is no recognition of the mortgagee's possessing the 
character of trustee, much less of his being a trustee for any other per- 
son claiming the same character of mortgagor. The ground on which 
a mortgagee is, in any case and for any purpose, considered to have a 
character resembling that of a trustee, is the partial and limited right 
which, in Equity, he is allowed to have in the whole estate legal and 
equitable. He does not at any time possess, like a trustee, a title to the 
legal estate, distinct and separate from the beneficial and equitable. 
Whenever he is entitled at all to either, he is fully entitled to both, and 
to the legal and equitable remedies incident to both. But, in Equity, 
his title is confined to a particular purpose. He has no right to either, 
nor can make use of any remedy belonging to either, further than, and 
as may be necessary, to secure the repayment of the money due to him. 
When that is paid, his duty is to reconvey the estate to the person enti- 
tled to it. It never remains in his hands, clothed with any fiduciary duty. 
He is never intrusted with the care of it; nor under any obligation to hold 
it for any one but himself ; nor is he allowed to use it for any other pur- 
pose. The estate is not committed to his care ; nor has he the means of 
preventing, or being acquainted with the changes, which the title to the 
Equity of redemption may undergo, either by the act of the mortgagor, 
without his privity, or by operation of law, by descent, forfeiture, or other- 
wise; and, consequently, as I have already endeavored to show, by the 
operation of the analogy, to the statute of limitations.” See, also, Cas- 
burne v. Inglis, 2 Jac. & Walk. 194, 106, in note. 

^ 2 Fonbl. £q. B. 3, ch. 1, ^ 13, and note (e ) ; Seton v. Slade, 7 Yes. 
273. • 
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§ 1014. Theso doctrines of Courts of Equity were at 
first strenuously resisted, and found little public favor, 
owing to the rigid character of the common law, and 
the sturdy prejudices of its advocates. We are told 
by Lord Ilale, that in the 14th year of Richard II., 
Parliament would not admit of an equity of redemp- 
tion ; ^ although it seems not long after to have strug- 
gled into existence.® Even as late as the latter part of 
the reign of Charles IL, the same great judge was so 
little satisfied with encouraging an equity of redemp- 
tion, that, in a case before him for a redemption, he 
declared, that, by the growth of Equity on Equity, 
the heart of the common law is eaten out, and legal 
settlements arc destroyed.^ And, perhaps, the triumph 
of common sense over professional prejudices has never 
been more strikingly illustrated, than in the gradual 
manner in w’hich Courts of Equity have been enabled 
to withdraw mortgages from the stern and unrelenting 


1 Roscarrick v. Barton, 1 Ch. Cas. 219; 2 Fonbl. Eq. B* 3, ch. 1, ^ 2, 
note (c). 

2 Butler’s note (1) to Co. Litt. 201 b, 

3 Roscarrick v. Barton, 1 Ch. Cas. 219. But see Pawlett v. Attorney- 
General, llardres, R. 409. — LortJ Redcsdale, in his Treatise on Equity 
PlcadinfTs, seems to attribute the jurisdiction of Courts of Equity, in cases 
of non-redemption of mortgages at the prescribed time, to the head of the 
accident. “ In many cases,” (says he,) as lapse of time, the Courts of 
Equity will relieve against the consequences of the accident in a Court of 
Law- U pon this ground they proceed in the common case of a Murtirage. 
where the title of the mortgagee has become absolute at law, upon default 
of payment of the mortgage money at the time stipulated for payment.” 
Mitford, Eq. PI. 130, by Jeremy. But this is quite too narrow a ground 
upon which to rest the general jurisdiction. A trust, arising from the 
nature of tho contract, as a security, is a broader, and, in many cases, a 
better foundation. See Ante, ^ 89, and note, where this passage is also 
cited. See I^ennon v. Napper, 2 Sch. & Lefr. 684, 688 ; Seton v. Slade, 

7 Vcs. 273, 274. 
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character of conditions at the common law.' Even 
after the equity of redemption was admitted, it was 
long maintained, that, if the money was not paid at 
the time appointed, the estate became liable in the 
hands of the mortgagee to his legal charges, to the 
dower of his wife, and to escheat.® And it was a com- 
mon opinion, that there was no redemption against 
those who came in by the post. This introduced mort- 
gages for long terms of years f the nature of which we 
have already somewhat considered.* 

§ 1015. Courts of Equity, having thus succeeded 
in establishing the doctrine, in conformity to common 
sense and common justice, that the mortgage is but 
a pledge or s''curity for the payment of the debt, or 
the discharge ol the other engagements, for which it 
was originally given;® it yet remained to be deter- 
mined what was the true nature and character of the 
equity of redemption, and of tho relations between 
the mortgagor and mortgagee. It has been well 
observed, that these were not actually settled until a 
comparatively recent period.® It was formerly con- 


1 Mr. Chancellor Kent has said, uitli j^rcat force and felicity of expres- 
sion : The case of mortgages is one of the most splendid instances, in tho 
history of our jurisprudence, of the inuinph of equitable principles over 
technical rules, and of the homage uhich those principles have riecMved 
by their adoption in the Courts of Law. Without any prophetic anticipa- 
tion, wc may well say, that ‘returning Justice lifts aloft her scale.' 

4 Kent, Comm. Lect. 58, p. 158, (4tli edit ) 

2 Butler's note (1) to Co. Litt. 204 b , ; Bac. Abr. Mortgap^p, A. 

3 Ibid ; 2 Fonbl. Eq. B. 3, ch. 1, ^ 2, note {b ) ; Bac. Abr. Moiipage^ 
A«; 2 Black. Comm. 158. 

^ Ante, ^ 908, and note. Mr. Butler has stated the advantages and dis- 
advantages of mortgages by way of long terms of years, in a very accurate 
manner, in his note (1) to Co. Lilt. 204 b* 

5 Com. Dig. Chanccryj 4 A. 1. 

<> Ibid. ; 2 Fonbl. Eq. 13. 3, ch. 1, § 3, note {d). , , 
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tended that the mortgagei', 'after forfeiture of the 
condition, had hut a mere' right to reduce the estate 
back into his own possession by payment of the debt, 
or other discharge of 'the condition. But it is now 
firmly established, that the mortgagor has an estate in 
the land in equity, in the nature of a trust estate, 
which may be granted, devised, and entailed ; ' that 
this equity of redemption, if entailed, may be barred 
by a fine or recovery ; that it is capable of a possessw 
frairis; and that it is liable to tenancy by the curtesy,® 
but not liable to dower.® 

§ 1010. In regard to the estate of the mortgagee ; 
it being treated, in equity, as a mere security for the 
debt, it follows the nature of the debt. And although, 
where the mortgage is in fee, the legal estate descends 
to the heir; yet, in equity, it is deemed a chattel 


1 Lord Hale, in Pawlclt v. Auorney-Gencral, Hardres, 11. 469, dislin- 
guislied between a trust and an equity of redemption, as follows : “ There 
is a diversity,” says he, “ betwixt a trust and a power of redemption ; for 
a trust is created by the contract of the part^and he may direct it as ho 
ploascth ; and he may provide for the execuliffi of it ; and, therefore, one 
that comes in the post shall not be liable to it without express mention 
made by the party. And the rules for executing a trust have often varied ; 
and, therefore, they only arc bound by it who come in in privily of estate. 
A tenant in dower is bound hy it, because she is in in the per; but not a 
tenant by the curtesy, who is in in the post. So all who come in in privity 
of estate, or with notice, or without a consideration. But a power of 
redemption is an cquitublo right, inherent in the land, and binds all persons 
in the post, or otherwise. Because it is an ancient right, which the party 
is entitled to in equity. And although, by the escheat, the tenure is 
extinguished, that will be nothing to the purpose ; because the party may 
be recompensed for that by the Court, by a decree for rent, or part of the 
land itself, or some oilier satisfaction. And it is of such consideration in 
the eye of the law', that the law takes notice of.it, and makes it assignable 
and devisable.” S. P. cited 2 Fonbl. Eq. B 3, ch. 1, ^ 3. 

2 Ibid. ; Casborne w. Scarfe, 1 Atk. 605, 606. 

8 Dixon y. Saville, 1 Bro. Ch. 11. 327, 328. 
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interest, atA personal estate, and belongs to the per- 
sonal representatives, as assets.* It is upon the same 
ground, that an assignment of the debt by the mort- 
gagee carries with it, in equity, as an - incident, the 
interest of the mortgagee in the mortgaged property ; 


^ 2 Fonbl. Eq. B. 3, cn. 1* $ 3, note (d) ; Id. § 13, note (e) ; Co. Lilt. 
208 Zi., Butler’s note (1); 1 Madd. Ch. Pr. 412; Com. Digr. Chanrenj^ 
4 A. 9; Cashorne v. Scarfe, 1 Atk. 605 ; Demarest v. Wynkoop, 3 Johns. 
Ch. R. 145 ; 4 Kent, Comm. Lect. 58, p. 150, 160, 164 to 165, (4th edit.) 
The remarks of Mr. Chancellor Kent, in *he passage cited, contain a 
very exact and luminous view of the equitable doctrine on this subject. 
Tt is also very fully discussed in Mr. Butler’s note (ft to Co. Lilt. 208 5. 
In adopting the rule of considering mortgages to^e personal assets, 
Courts of Equity (as Mr. Butler has well remarked) appear to have been 
guided by the same reasoning, which, in former times, made Courts of 
Law consider the estates of tenants by statute merchant, and tenant by 
statute staple, and by elegit, merely as chattels interest. These, from 
their uncertain nature, ought to have been considered as freehold ; but, 
as Mr. Justice Blackstone observes, being a security and remedy provided 
for personal debts, to which the executor is entitled, the law* has, therefore, 
directed their succession, as judging it reasonable, from a principle of 
natural equity, that the security and remedy should be vested in them, 
to whom the debt, if recovered, would belong. Butler’s note, Ibid. ; 
2 Black. Comm. p. 161, 16:^ Co. Litt. 42, 43. The mortgage is not only 
considered as personal estate of the mortgagee ; but the debt is also 
treated as the personal debt of the mortgagor ; and, therefore, it is pri- 
marily a charge on his personal assets in favor of his heir, his devisee, 
and other parties standing in a similar predicament. There arc exceptions 
to the doctrine where the land is treated as the primary fund ; hut they 
stand on special reasons. Sec Ante, ^ 562 to 578;. Co. Litt. 208 5., 
Butler’s note (106); Howell n. Price, 1 P. Will. 294, Mr. Cox’s note. 
If a mortgage should happen to be in the disjunctive, payable to the heirs 
or the executors of the mortgagee ; there, a payment to either the heir 
or the executor will discharge it ; and the mortgagor has his election, 
But if there has^een a default of payment at the day, there the mortgage 
is absolute at law ; and the election is gone, and the money is payable 
exclusively to the executor. This doctrine was very ably expounded, 
and the reasons stated, in Thornborough v. Baker, 1 Ch. Cas. 283. See 
2 Fonbl. Eq. B. 2, ch. 1, § 13, and note (c) ; Co. Litt. 209 5.', 210 ; Jere- 
my on Eq. Jurisd. B. 1, ch. 2, \ 1, p* 181, 185 ; 2 Powell on Mort. ch. 15, 
p. 662, 667, and the notes of Coventry & Band, Ibid. 
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unless, indeed, the instrum^i<of assignment contains 
a plain exception of the^ Hitter.i The mortgagee is, 
however, entitled (unless there > be some agreement 
to the contrary) to enter into possession of- the lands, 
and to take the rents and profits, if he chooses so to 
do. But, in such cases, he must account therefor 
towards the discharge of the debt, after deducting all 
reasonable charges and allowances.® So, he may 
grant leases of the premises, and avoid any leases, 
which have been made by the mortgagor subsequent 
to his mortgage.® Still he is treated so entirely as a 
trustee, that he cannot exercise any right over the 
mortgaged property, (such, for example, as the re- 
newal of a lease,) for his own benefit ; but all acts of 
this sort done, and all prdfits made, are deemed to be 
for the benefit of the party who is entitled to the 
estate.'* A mortgagor has no right to cut timber upon 
the mortgaged estate ; and if he assumes to do so, he 
will be restrained by an injunction, if it would be inju- 
rious to the security of the mortgagee.® 

§ lOlG a. Where the mortgagee enters into posses- 
sion of the mortgaged property, he is, of course, 
accountable for the rents and profits. But Courts of 
Equity will not, under such circumstances, ordinarily 


1 Wheeler i*. Wheeler, 9 Cowen, R. 34. 

2 1 Kent, Comm. Lect. 58, p. lOG, 1C7, (lih edit.) See in what cases, * 
in respect to rents received by the morgagee, annual rests will be made 

in Equity in favor of the mortgagee. Wilson v, Cluer, 3 Beavan, R. 136, 
UO. 

3 2 Fonbl. Eq. B. 3, ch. 1,^3, note (d ) ; 4 Kent, Comm. Lect. 58, 
p. 157, lfi4 to 167, (Ith edit.) 

4 4 Kent, Comm. Lect. 58, 167, (4th edit.); Holdridgo v. Gillespie, 

2 Johns. Ch. R. 33, and cases there cited; Rakestzaw r. Brewer, 2 P. 
Will. 511. 

; J^King V, Smith, 2 Hare, R. 239, 242. 
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require a^ual rests to be made in settling the ac- 
counts ; as, for example, they will not require annual 
rests to be made, where the interest of the mortgage 
is in arrears at the time when the mortgagee takes 
possession, even although the rents and profits may 
exceed the annual interest, nor until the principal 
mortgage debt is entirely paid off.^ But, where special 
circumstances exis*i^ as, for example, where no arrears 
of interest are due at the time when the mortgagee 
enters into possession, or any agreement exists between 
the parties, by which the interest in arrears is converted 


1 Finch V. Brown, 3 Beava'n, B. YO; Wilson v. Cluer, 3 Beavan, K. 
136. Id this latter case, Lord Langdale said : “Under these circum- 
stances, the que.stion is, Whether the surplus of the rents after satisfying 
the interest, ought, or ought not to be annually applied in reduction of the 
principal money due on the mortgage; or in other words, Whether the 
account ought to be taken against the mortgagee with annual rests. With 
some qualification, perhaps, it may be said to bo a general rule, not to 
• direct annual rests Ic be made in the accounts of a mortgagee in possession, 
when the interest is in arrear at the time, when he takes possession ; and, 
in the absence of any special reason, I conceive, that, if a mortgagee is 
not liable to" account with annual rests when he enters into possession, he 
does not become so liable when the arrear of interest is paid off, or till 
after the whole of the mortgage debt has been paid off by receipt of the 
rents, although, from the time when the debt is ascertained to be paid off, 
annual rests will be decreed, though none were ordered previously. I am 
not aware of any case, in which, although the mortgagee may have taken 
possession under circumstances which did not render him liable to ac- 
count, with annual rests, there was afterwards a settled account, by w liich 
it appeared either lliat no interest was due, or that any interest which 
w’as due was satisfied as interest,* by being converted into principal, and 
the mortgagee continued in the receipt of rents of amount more than 
sufficient to satisfy the interest of such principal. 33 ut it appears to me 
that such Settlement of account ought to be considered as a rest made by 
the parties themselves; and that the mortgagee, continuing in possession 
aftcif the statement of such an account, and with no interest due to him, 
must, from that time, be dealt with as a mortgagee who takes posscssipn 
without any interest being in arrear.” 
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into principal, there and in Eiich cases, anhtitil rests will 
be made.‘ ^ 

1016 h. In respect to the rights of a mortgagee 
in possession, it may bo stated that he will in Equity 
be. allowed for all repairs necessary for the support of 
the property ; but not for general improvements made 
without the acquiescence or consent of the mortgagor^ 
which enhance the value of the estate, especially if 
they arc of such a nature as may cripple the right or 
power of redemption.® And in no case will a Court 
of Equity permit a mortgagee to commit waste or do 


1 Ibid. Satisfaction of the debt due upon a mortgragre will exting^uiah 
all the interest of the mort^ra^ree in the morlgajire, and an assignee of the 
mortgagee will not be in any better ctindiiion after such extinguishment of 
the debt than the mortgagee. See Wilkinson y. Simson, 2 Moore, Pri?. 
Couri. li. 275, which was a case arising under the Dutch Law. As to when 
payment by tenant for life is an extinguishment of mortgages or other 
encumbrances, see 3 Hare, K. 217. 

Santlon r. Hooper, (> Heavan, R. 246. On this occasion, Lord Lang- 
dale said : “ The next question is, whether the pluinliir is entitled to any- 
thing for the improvements w hich he alleges to have been made. With 
respect to what a inoriga^'co in possession may do with I ho mortgaged 
property, several cases have occurred at different times show'ing what he 
ought, ami to some extent what he ought not to do. Such repairs as arc 
necessary for the support of the property ho will be allowed for. He will 
not only be allowed for repairs, but ho will be also allowed for doing that 
which is essential for the protection of the title of the mortgagor. Further, 
if he has got the consent of the mortgagor, or has given him notice in 
which he acquiesces, then he may he allowed for sums of money which 
are laid out in increasing the value of the property : but he has no right 
to lay out money in what he calls increasing the value of the property^ 
which may bo done in such u way as to make it utterly impossible for the 
mortgagor, with his means, ever to redeem ; this is what has bepn termed, 
improving a mortgagor out of his estate ; an expression w'hich has been 
used both in this argument, and on former occasions. The mortgagee has 
not a right to make it m.iro expensive fur the mortgagor to redeem than 
may be required feu: the purpose of keeping iho property in a proper state 
of repair, and for proieciing the talc to the property.^' 

EQ. JUR. — VOL. 11. 32 
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damage to tte estate, as, for example, by pulling down 
cottage^ 

$ 1017. In regard to the mortgagor; he is not, 
unless there be some special agreement to that cflect, 
entitled of right to the possession of the land mort- 
gaged. But he holds it solely at the will and by the 
permission of the mortgagee, who may at any time, 
by an ejectment, without giving any prior notice, re- 
cover the same against him or his tenants. In this 
respect, the estate of the mortgagor at law is inferior 
to that of a tenant at will.® But so long as ho con- 
tinues in possession by the permission of the mortga- 
gee, he is entitled to take the rents and profits in his 
own right, without any account whatsoever therefor to 
the mortgagee.® Indeed, for most purpose.‘!, except 
where the interest of the mortgagee is concerned, the 
mortgagor is treated as the substantial owner of the 
estate.* He will not, however, be permitted to do 
any acts injurious to, or diminishing the security of the 
mortgagee; and if he should commit, or attempt to 
commit acts of waste, ho will be restrained theicfrom 
by the process of injunction."’ 

§ 1018. As to what constitutes a mortgage, there is 
no difficulty whatever in Courts of Equity, although 


> Ibid. 

s Boiler’s note (11 to Cn. Litt. 20t b . ; 2 Fonbl. Eq. B. 3, pli. 1, ^ 3, 
note {d) ; Keech v. IIi'I, Doog. R.21 ; Mo&s v. Galliinore, Doug. R. 27‘J ; 
4 Kent, Comm. Lect. 5S, p. 155, (4ili edit.) 

3 Moss V. Gallimorc, Doug. R. 279, 2ft2 ; 2 Fonbl. Eq. R. cli. I, ^ 13, 
note (d) ; Colman v. Duke of St. Albans, 3 Yes. 25, 32 ; Moad v Lord 
Orrety, 3 Aik. 214; 4 Kent, Comm: Lcct. 58, p. 150, 157, 101 to 106 
(4lh edit.) ; Ex parte Wilson, 2 Vcs. ii B. 252. 

4 4 Kenb Comm. Lpct. 58, p. 151 to 157, 160 to 102, (Itli edit ) 

5 Ibid. ; Bobiiisonr, Litton, 3 Atk. 210; Usliborneo. Usliburiic, 1 Dick. 
^75; Brady r. Waldnn, 2 Johns. Ch. K. 118. 
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there may be technical embarrassments in Courts of 
Law. The particular form or words of the conveyance 
arc unimportant ; and it may be laid down as a general 
rule, subject to few exceptions, that wherever a convey- 
ance, assignment, or other instrument, transferring an 
estate, is originally intended between the parties as a 
security for money, or for any other encumbrance, 
whether this intention appear from the same instrument 
or from any other, ^ it is always considered in Equity as 
a mortgage, and consequently is redeemable upon the 
performance of the conditions or stipulations thereof.® 
Even parol evidence is admissible in some cases, as in 
cases of fraud, accident, and mistake, to show that a 
conveyance, absolute on its face, was intended between 
the parties to be a more mortgage or security for 
money.® 

§ 1019. So inseparable, indeed, is the Equity of re- 
demption from a mortgage, that it cannot be disan- 
nexed, oven by an express agreement of the parties. 
If, tliereforo, it should be expressly stipulated, that 
unless the money should be paid at a particular day, 
or by or to a particular person, the estate should be 
irrcdcpmablc, the stipulation would bo utterly void.* 
In this respect ('ourts of Equity act upon the same 


1 See Waters t>. Mynn, 14 Jurist, 341, 

2 Huilcr’s nojp (1) to Co, Lut. 20t 0; 4 Kent, Comm. Lect.58, p. 148 ; 
(1th edit.) , 2 Fonbl. Eq. 13. 3, ch. 1,^4, and note (<) ; Id. ^ 5, note (A.) 

3 Ante, ^ 153, 156, 330, 7Grt, 770 a ; 2 Fonbl. Rq. 15. 2, ch. 3, ^ 5, note 
(A) ; 1 Kent, Cornm. Leet. 5ft, p. 112, (1th edit.); Monis v, Nixon, 1 
Iloward, Sup. (H. R. lift ; Maxwell r. Montacute, Free. Ch. 556 ; S. C. 
1 r. Will. 618; Walker v. Walker, 2 Atk, 98; Vernon r. BeihelJ, 2 
Eden, K. 110, Bentley v. Phelps, 8 Wood. & Min. 486 ; Marks v. Pell, 
1 Johns, ('ll. It. 501. 

^ Fonbl. Rq. 15. 2, eh. 3, ^ 4, and note (f )» ; Butler’s note (I) to Co. 

Liu. 201 A., Newcomb e. Bonham, 1 Vern. K. 832; Scion v. SladCf 



376 


EQUITY JURISPRUDENCE. [CH. XXVII. 

principle, which (we have seen) is avowed in the Civil 
Law j * and most probably it has been borrowed from 
that source. A distinction also is taken, like that in the 
Civil Law, between a conditional purchase, or an agree- 
ment for a‘ repurchase, and a mortgage, properly so 
called.® The former, if clearly and satisfactorily proved 
to be a real sale, and A)t a mere transaction to disguise 
a loan, will be held valid, although every transaction of 
this sort is watched with jealousy.® 

§ 1020. Mortgages may tjtot only be created by the 
express deeds and contracts of the parties, but they 
may also be implied in equity, from the nature of the 
transactions between the parties; and then they are 
termed equitabk mortgages.'* Thus, for instance, it is 
now settled in England [and some American States,®] 


7 Ves. 273 ; 4 Kent, Comm. Lect. 58, p. 112, 143, (4th edit.) ; Id. l.W ; 
Holridge V. Giliospie, 2 Johns. Ch. R. 33, 31 ; Cora. Dig. Chancery, 4 A. 
1, 2. T)ie cases on this point are fully collected in Butler's note to Co. 
Liu. 20 i b, and in 1 Kent, Comra. 142 to 111, (4th edit.) See also Cor- 
telyou V. Lansing, 2 Cain. Cas. Err. 209, 210. 

t Ante, § 1009; Story on Bailm. ^ 315; Cortelyou v. Lansing, 2 Cain* 
Cas. Err. 209, 210. 

’ 1 Doraat, B. 3, tit. 1, ^ 3, art. 11 ; Dig. Lib. 20, tit. 1, 1. 1C, ^ 9. — 
Potest ita fieri pignoris datio, hypothcca>te, (says the Digest,) i,t si inira 
certnm tempus non sit soluta pecunia,jure emptoris possidcat rcni, justo 
pretio tunc erstimandam ; hoc cnim casu videlnt quodammodo conditionalis 
esse venditio. Dig. Lib. 20, tit. 1, 1. 10, § 9. This approaches nearer to 
aright of preemption than to a conditional sale. See Orby t>. Trigg, 2 Eq. 
Cas. Abndg. 599, pi. 25 ; S. C. 9 Mod. 11. 2. ^ 

3 Butler's note (1; to Co. Litt. 201 b ; Barrell v. Sabine, 1 Vern. 2C8 ; 
Longuet V. Scawen, 1 Ves. 402, 406 ; 1 Powell, Mort. 138, note (Coven- 
try and Rand’s edit.) ; 4 Kent, Comm. Lect. 68, p. 143, 144, 159, (4th 
edit.) ; Com. Dig. Chancery, 4 A. 2 ; 2 Fonbl. Eq. B. 3, ch. 1, § 5, note 
<*); Vernon v. Belhell, 3 IMen, R. 113; Goodman v. Grierson, 2 Ball 
it Beau. 278. 

^ See Abbott v. Stratton, 8 Jones it Lat. 609. 

6 Rockwell t’. Hobby, 2 Sandford, Ch. R. (N. Y.) 9 ; Welsh t». Usher, 

2 Hills Ch. R. (S. C.) 166 ; 10 Smedes v, Marshall, (Miss.) 418. In other 
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that if the debtor deposits his title-deeds to an estate 
with a creditor, as security for an antecedent debt, or 
upon a fresh loan of money, it is a valid agreement for 
a mortgage between the parties, and is not within the 
operation of the Statute of Frauds.* This doctrine has 
sometimes been thought difficult to be maintained either 
upon the ground of principle or^'public policy. And 
although it is firmly established, it has of late years 
been received with no small hesitation and disapproba- 
tion,^ and a disposition has been strongly evinced not to 
enlarge its operation.’’ It is not, therefore, ordinarily 
applied to enforce parol agreements to make a mort- 
gage, or to make a deposit of title-deeds for such a pur- 
pose ; but it is strictly confined to an actual, immediate, 
and Iona fide deposit of the title-deeds with the creditor. 


States the doctrine has been rejected ; Shitz r. Dieflenbach, 3 Barr, (Penn.) 

Vanmeter r. McFaddin, 8 B. Monroe, (Ky.) 435. 

^ Russell v. Russell, 1 Bro. Ch. R. 26!), and Mr. BelPs note (1) ; Ex 
parte Cominiir, y Ves. 116, 117; Birch v, Ellames, 2 Anst. R. 427, 438; 
Ex parte Mountfort, 11 Ves. 000 ; Ex parte Langston, 17 Ves. 228, 220; 
Pain V. Smith, 2 Myine & Keen, 417; Keys Williams, 3 Y & Coll. 
55 ; Mandevillc \u Welch, 5 Wheat. R. 277, 284; Post, § 1230. 

^ See (’hapman r. (chapman, 15 Jurist, 265. 

6 Ex parto llaigh, 11 Ves. 403; Norris v. Wilkinson, 12 Ves. 197, 
108 ; Ex j)art(3 Kensington, 2 V. & B. 83 ; Ex parte Coomb, 17 Ves. 369 ; 
Ex parte Hooper, 1 Meriv. R. 9 ; Ex parte Whitbread, 19 Ves. 209. In 
Keys y. Williams, 3 Younge & Coll. 55, 01, Lord Abinger said : “ The 
doctrine of eyuitablo mortgages has been said to be an invasion of the Sta- 
tute of Frauds ; and no doubt there was great difllculty in knowing how' 
to deal with deposits of deeds by way of security after the passing of 
that statute. But, in my opinion, that statute was never meant to affect 
the transaction of a man borrowing money and depositing his t 41 e>deeds 
as a pledge of payment. A Court of Law could not assist such a party 
to recover back his title-deeds by an action of trover; the answer to 
such an action being, that the title-deeds were pledged for a sum of 
money, and that, till tlic money is repaid, the parly has no right to them. 
So, if the parly came into l*!quity for relief, he would bo told that, before 
he sought Equity he must do Equity, by repaying the money, in consi- 
32* 
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as a security, in order to create the lien.* Such an 
equitable mortgage will not, however, avail against a 
subsequent mortgagee, whose mortgage has been duly 
registered, without notice of the deposit of the title- 
deeds. [It seems, hbwever, that it is the duty of the 
second mortgagee to inquire of the mortgagor for his 
title-deeds, and, if he' does not do so, he may be guilty 
of gross negligence, sufficient to invalidate his title ; 
but it is otherwise if he has made such inquiry, and a 
reasonable excuse was given for their non-delivery.^] 
But in eases not affected by the. registry acts, the mere 
fact, that a first mortgagee has left the title-deeds in the 
possession of the mortgagor, without any attendant cir- 


deration for which the deeds had been lodged in the other party’s hands. 
The doctrine of equitable mortgages, therefore, appears to have arisen 
from the necessity of the case. It may, however, in many cases, operate 
to useful purposes, and is certainly not injurious to commerce. In com- 
mercial transactions it may he frequently necessary to raise money on a 
sudden, before an opportunity can be afforded of investigating the title-* 
deeds and preparing the mortgage. Expediency, therefore, as well as 
necessity, has contributed to establish tJie general doctrine, although it 
may not altogether be in consistency with the statute. The question 
here is, whether the circumstances under which these deeds were de- 
posited lead to any distinction between this case and others, which have 
been decided on the general doctrine. It has been very ably argued for 
the defendant, liiat the circumstance of the deeds having been deposited, 
not as a present security, but with a view to a future security, gives rise 
to such a distinction. Certainly, if before the money was advanced the 
deeds had^been ‘deposited with a view to prepare a future mortgage, such 
transaction could not bo considered as an equitable mortgage by deposit. 
But it is otherwise whore there is a present advance, and the deeds arc 
deposited under a promise to forbear suing, although they may be de- 
posited only for the purpose of preparing a future mortgage. In such 
case the deeds are given in [as] part of the security, and become pledged 
from the very nature of the transaction.” 

I. T^orris v. Wilkinson, 12 Ves. 197 to 199. 

Hewitt V. Loosemore, 9 Eng. Law & Eq. R. 35. See Allen r. Knight, 

5 Hare, 272; Farrow v, Rees, 4 Beav, 18; Worthington r, Morgan, 
16 Sim. 547. 
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cumstances of fraud, will not be sufficient to postpone 
such first mortgagee to a second, who has taken the 
title-deeds with his mortgage, without any notice of the 
prior mortgage.* 


1 Birch V. Ellames, 2 Anst. 437, 431 I^Iumb ti. Pluitt, 3 Anst. 433, 
439, 410; Tourle v. Rand, 2 Rro. Ch. II. 649, and Mr. Belt’s note ; Evans 
V. Bieknell, 6 Ves. 182 to 184 ; Berry v. Mutual Insur. Co. 2 Johns. Ch- 
R. 609, 610; Evans v, Bickncl), 6 Ves. 173^, 183, 184. Mr. Vice-Chan- 
cellor Wigram, in West v. Reed, 2 Hare, R. 249, 259, said, “I do not 
deny that difhculty may sornetiotes arise in drawing the line between the 
degree of negligence which shall be sufHcient to charge a purchaser, and 
that mere want of extreme caution which, in the absence of fraud, will 
excuse him. But the distinction is founded in principle, and the dilTicalty 
is QUO with which, (upon the very question of gross negligence,) courts of 
justice are in the daily habit of grappling ; and the dilliculty in principle is 
not distinguishable from that which occurs in every oihef||pase in which 
antagonist principles come into immediate conflict with each other. The 
distinction, which is taken in terms by Sir Edward Sugden, (1 Vend. & 
Pur. vol. 3, p. 472, od. 10,) is fully borne out, by the cases which decide 
that a person purchasing 'without obtaining the title-deeds, is not aflected 
by notice of an equitable mortgage; riumb v, Flint, Bicknell v. Evans; 
by Lord Tliurlow’s judgment in Cothoy r. Sydenham; by a judgment of 
Lord Ilardvvickc and other cases referred loin thc^dgment in Jones r. 
Smith. If that distinction he not admitted in a caseWike Jones v. Smith, 
the unavoidable consequence must be that a man who mortgages a fraction 
of his estate, will thereby throw a clpud upon the title to the rest of his 
estate ; and a devise of a single acre of land by a will, which does nothing 
moic, will throw a cloud upon the title of an heir at law to his descended 
estates; for it is clear, that neither the mortgagor in, the one case, nor 
the heir in the other can command the production of the mortgage-deed 
or will ; and it is equally clear that nothing but the production of the ori- 
ginal itself would be suflicimt, if a representation such as Smith relied upon 
be not sufficient. Similar oliservatioiis would apply to a codicil partially 
revoking a will, and to every deed executed after the date of a will. In 
short, let the doctrine of constructive notice bo extended to all cases, in 
which the purchaser has notice that the property is aflceied, or has notice 
of facts raising a presumption that it is so, and the doctrine is reasonable, 
though it may sometimes operate with severity. But once transgress the 
limits which that statement of the rule imposes — once admit that a pur- 
chaser is to be affected with constructive notice of the contents of instru- 
ments not necessary to, nor presumptively connected with the title, only 
because, by possibility, they may aflect it (for that may be predicated of 
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$ 1021. As to the kinds of property which may be 
mortg.aged, it may be stated that, in equity, whatever 
property, personal or real, is capable of an absolute 
sale, may be the subject of a mortgage. This is in 
conformity to the doctrine of the Civil Law; Quod 
emptionem vcnditionenique recipU, etiam pignorationem ro 
cipere potest} Therefore, rights in remainder and re- 
version, possibilitic>fi coupled with an interest, rents,' 
franchises, and clioscs in action, are capable of being 
mortgaged. But a mere naked possibility or expect- 
ancy, such as that of an heir, is. not.^ In this respect 
the Cii il Law seems to differ front ours ; for a party 
might by that law mortgage property, to which he had 
no present title by contract or otherwise.® 

§ 1022. As to the persons who are capable of mort- 
gaging an estate, nothing need be said in this place, 


almost any instrument) ; and it is impossible, in sound reasoning, to stop 
short of the concl^on, that every purchaser is affected with constructive 
notice of the conteWs of every instrument of the mere existence of which 
he has notice. A purchaser must be presumed to investigate the title of 
the pniperty ho purchases, and may, therefore, be presumed to have ex- 
amined every instrument forming a link, directly, or by inference in that 
title ; and that presumption I take to be the foundation of the whole doc- 
trine. Hut it is impossible to presume that a purchaser examines instru- 
ments not directly nor presumptively connected with the title, only because 
they may by pos.sibility affect it. This whole subject is very ably summed 
up in 4 Kent, Coinm. Led. 58, p. 150, 151, (4lh edit.) 

> 1 Domat. B. 3, til. 1, 1, art. 19 ; Dig. Lib. 20, tit. 1, 1. 9, ^ I. 

- 4 Kent. Comm. Led. 58, p. 141, (4th edit.) ; Carlton r. Leighton, 3 
Meriv. 007 ; 1 Powell on Mort. 17, 18, 23, and note (Coventry & Rand’s 
edit.) Lord Eldon, in C-arlton v. Leighton, 3 Meriv. R. 967, 670, ex- 
pressly held, that an expectancy of an heir presuznptfvc or apparent, the 
fee simple being in the ancestor, was not an interest or a possibility, nor 
was capable of being made the subject of an assignment or contract. But 
may operate, althu.ugh not as a mortgage, yet as a contract for a 

mortgage? Post, ^ 1040. 

3 1 Domat, B. 3, tit* 1, ^ 3, art. 5, 20. 
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except so far as regards persons who have qualified 
interests therein,' or are trustees in autre droit, or are 
clothed with particular pbwers for limited purposes. 
And here, very difficult qirestions may arise, as to the . 
construction of such powers, and the competency of 
such persons to make mortgages. Thus, for example, 
if a power is given to trustees to sell for the purpose 
of raising money, a question may arise, whether they 
may raise money by way of mortgage. But the solu- 
tion of such questions properly belongs to a treatise on 
Powers.^ ^ 

§ 1023. As to the right of redemption. From what 
has been already stated, it is clear, that the equity of 
redemption is not only a subsisting estate and interest 
in the land in the hands of the heirs, devisees, as- 
signees, and representatives (strictly so called) of the 
mortgagor; but it is also in the hands of any other 
persons, who have acquired any interest in the lands 
mortgaged by operation of law, or otherwise, in privity 
of title.® Such persons have a clear right to disengage 
the property from all encumbrances, in order to make 
their own claims beneficial or available. Hence .a 
tenant for life, a tenant by the curtesy, a jointress, a 
tenant in dower in some cases,® a reversioner, a remain- 
derman, a judgment creditor, a tenant by elegit, the 


1 See on this subject, 4 Kent, Comm. Lect. 58, p. 117, 148, (4ih edit.) ; 
Sugden on Powers, ch. 9, ^ 3, p. 437 ; Id. art. 3, p. 473, 478, (3d edit.) ; 
1 Powell on Molt. 63, by Coventry & Rand ; 3 Powell on Mortgi 1633, 
note (n), same edit. ; Mills v. Ranks, 3 P. Will. 1, G ; Wilson v, Troup, 
7 Johns. Ch. R. 35. 

3 2 Fonbl. Eq. B. 3, ch. 1, ^ 8, note (p) ; Co. Litt. 208, Butler’s note 
(1) ; 4 Kent, Comm. Lect. 58, p. 163, 163, (4th edit.) 

^ Ibid, and Co. Lilt. 308 o., Butler’s noie(t); Swannoeh e.'Lifford, 
cited ibid.; S, C. Ambler, R. 6 ; Kiiinoul v. Money, 3 Si^nst. R. 208; 
Jeremy on Eq; Juried, B. I, ch. 2, ^ 1, p. 183, 183, 
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lord of a manor holding by escheat,* and, indeed, every 
other person, being an encumbrance^, or having legal 
or equitable title, or lien ‘therein, may insist upon a 
redemption of the mortgage, in order to the due enforce- 
ment of. their claims and interests respectively in the 
land.® When any such person does so redeem, he or 
she becomes substituted to the rights and interests of 
the original mortgagee in the land, exactly as in the 
Civil Law. And in some cases (as we have already 
seen) a farther right of priority by tacking may some- 
times be acquired, beyond what the.Civil Law allowed.^ 


1 Downc V. Morris, 3 Hare, R. 394. 

2 Ibid. ; Com. Dig. Chancery^ 4 A. 4. — Even a person claiming under 
a prior or subsequent voluntary conveyance may, as against the mort- 
gagee, redeem. 2 Fonbl. Eq. B. 3, ch. 1, ^ 8, and note (/;). An assign- 
ment of the debt generally draws after it the land mortgaged, as a conse- 
quence and an appurtenance of the debt, upon the Tiile,.Omne principale 
trahit ad se accessoriuni. But an assignment of the mortgage, without 
an assignment of the debt, is treated, at most, as a transfer of a naked 
trust. See 4 Kent, Comm. Led. 58, p. 101 (4ih edit.) 

3 Ante, ^ 410 to 4-21, and notes; Ante, ^ 1010, and note (2) ; Com. Dig- 
Chancery, 4 A. 10 ; 2 Fonbl. Eq. B. 3, ch. 1, ^ 9, and note (m) ; ^ 11, nore 
(fl).— Where a mortgagee has two mortgages upon djfferent estates, sepa- 
rately mortgaged to him by the mortgagor, and one of them is a deficient 
security for the debt, and the other is more than sufficient, tlie mortgagor 
and his heirs will not be permitted to redeem one, without redeeming the 
other. 1 Mudd. Ch. Pr. 125 ; Shuttleworth v, Laycock, 1 Vern. R. 245; 
Margrave v. Le Hooke, 2 Vern. R. 207 ; Pope w. Onslow, 2 Vern. K. 286 ; 
Jones w. Smith, 2 Vcs. jr. 376. But see Ex parte King, 1 Atk. 300. 
And if the equity of redemption of one of the estates be sold, the pur- 
chaser will not be permitted to redeem lliat estate (if the mortgage has 
become absolute at law) without, redeeming both mortgages. Purefoy v, 
Purefoy, 1 Vern, 20, and Mr. Uaithby’s- note ; Ex parte Carter, Ambler, 
R. 733 ; Jones v. Smith, 2 Ves. jr. 376 ; ireson v. Denn, 2 Cox, R. 425; 
Willie V- Lugg, 2 Eden, R. 80. The ground of tbit doctrine is, that he 
who^eks equity must do equity ; and a Court of Equity will not assist 
any jjli^bn in depriving a mortgagee of any security, which he would 
have against mortgagor. See also 2 Fonbl. £q. B. 3, ^ 9, and 
‘note (x). 



MOBTGAQES. 


383 


cn. xxvn.] 

But no person, eixcep^ a mortgagor, his heirs or privies 
in estate, has a right to redeem, or to call for an account 
unless indeed it can be shown, that there is collusion 
between them and the mortgagee. Hence it is, that a 
mere annuitant of the mortgagor (who has no interest 
in the land) has no title to redeem.* , 

f 1024. As‘*to the correspondent right of foreclosure, 
and other remedies for the mortgagee, to secure the 
due discharge of the mortgage ; they naturally flow 
from the principles already stilted. We have already 
seen,® that, in the Civil Law, there were two remedies 
allowed to the mortgagee, a remedy in retn, and also a 
remedy in persoimm against the mortgagor for the debt. 
The general remedy in rent was by a sale by the mort- 
gagee of the mortgaged estate, either under a judicial 


• White V. Parnther, 1 Knapp, R. 289 ; Troughton v. Binkes,.6 ^cb. 
572. Lord Wynford, in delivering ihe opinion of the Court, in White o. 
Parnther, 1 Knapp, R. 229, said ; But it hae been said, liiat, as the 
mortgagee has, within twenty ycare, acknowledged the existence of the 
mortgage, the mortgagor has, on account of such acknowledgment, a right 
to sue for the redemption of the estate ; and tiiat this annuitant, whose 
claim is against the Equity of redemption, has a right, as the mortgagor 
docs not object to it, to claim through his side against the mortgagee. If 
so, every legatee of the mortgagor must have the same right of insisting 
that the mortgage debt is satisfied, and of calling on the mortgagee to 
give him an account of the proceeds of the estate from the time of the 
death of the mortgagor, a period of above fifty years. If creditors or 
legatees of the mortgagor had the right of calling mortgagees to separate 
accounts, every mortgagee would be liable to be ruined by the diirorctu 
suits, that might be instituted against him. But from the principle laid 
down in \he case of Troughton Binkes, (O' Vesey, 572,) and the cases 
referred to by the Master of the Rolls in his judgment in that case, J 
think that the mortgagor or his heirs only can sue the mortgagee fur an 
account and redemption unless it can be shown, that they and the mort- 
gagee are in epUusion to prevent creditors br legatees from recovering 
what is due to them from the mortgagor's property.** 

a Ante, ^ 1007. 



384 EQUITY JURISPEUDENCB. [CH. XXVH. 

decree, oif without such a decree, his own voluntary 
act of sale, after a certain fixed, notice to the debtor. 
In either case, the sale, if hmm fide and regularly made, 
was valid to pass the absolute title to the estate against 
the mortgagor and his heirs; and the proceeds were 
filrst to be applied tO the, discharge of the debt; and 
the surplus, if any, xras to be paid over to the mort- 
gagor or his represenjtatives. This seems to have been 
the ordinary course in the Civil Law, in order to obtain 
satisfaction of the debt out of the mortgaged estate. 
But in some cases, and especially Jyhere a sale could 
not be made eiTectual, a decree might be obtained, in 
the nature of a foreclosure, b^ which, after certain judi- 
cial proceedings, the absolute dominion of the property 
would be passed to the mortgagee.* This was proba- 
bly the origin of the present mode of extinguishing the 
rights of the mortgagor by a decree of foreclosure in a 
Coprt of Equity, 

§ 1025. The natural course, and certainly the most 
convenient and beneficial course for the mortgagor, 
would seem to be, for the Court to follow out the Civil 
Law rules on this subject;® that is to say, primarily 
and ordinarily to direct a sale of tho mortgaged pro- 
perty, giving the debtor any surplus after discharging 


« Ante, ^ 1008, 1000. 

2 In most, if not :i!I cases, it would bf3 equally beneficial to the mort- 
gagee; as it would prevent the delays incident to ibc common decree of 
foreclosure, which i.s liable to be reopened ; and would also prevent any 
difljculty in obtaining the residue of the debt, when the mortgaged 
property is not siifTicierit to discharge it. See 4 Kent, Comm. Loot. 5B, 
p. Ii6i,147, 181, 18J, (Uh edit.) See also Perry v. j&arker, 13 Ves. 1118, 
203; Tooke v. Ilariely, 3 Pro. Ch. R. 135, and Mr. BolPrnotc (I) ; S. C. 
3 IHkk. H. 785 , 3 Puwell on Mort. 1046, note T, by Cof<j|nUy (Coventry 
& Kutd’a^dil.) 
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the mortgaged ; and secondarily, to - apply the 
remedy of foreclosurp only to special casesj where the 
former rerae^ would not apply, or might be inade- 
quate or injurious to the interests of the parties. This 
course has accordingly been adopted in many of the 
American Courts of Equity ; and>it^ also the prevail- 
ing practice in Ireland. It lb done without any dis- 
tinction, whether there is a power to sell contained in 
the mortgage, or not.^ 

§ 1026. In England, a practice widely different has. 
prevailed. A bill for a foreclosure is deemed, in com- 
mon cases, the exclusive and appropriate remedy ; and 
the Courts of Equity in that country refuse, except in 
special cases, to decree a compulsory sale against the 
will of the mortgagor’. These Courts, however, have 
departed from this general rule, in certain cases ; (!•) 
where the estate is deficient to pay the encumbrance 
(2.) where the mortgagor is dead, and there is a defi- 
ciency of personal assets (3.) where the mortgage is 
of a dry reversion (4.) where the mortgagor dies, and 
the estate descends to an infant (5.) where the mort- 


^4 Kent, Comm. Lect. 53, p. 181, 183 (4th edit.); BrinckeihoiFr. 
Thalhimer, 2 Johns. Ch>R. 486; Miils v, Dennis, 3 John. Ch. R. 3C9, 
370; Perry v. Baker, 13 Ves. 205; 3 Powell on Mort. 963, Coventj-y’s 
note B. (Cov. & Rand’s edit.) ; 1 Dow, Pari. R. 20 ; McDonough o. Shew- 
bridge, 2 Ball & Beait. 555. — Bat although the mortgagee may pray a 
sale ; yet it seems, that in Ireland, a mortgagor cannot insist on a sale, but 
is only entitled to redeem. McDonough v. Shew bridge, 2 Ball & Beatt. 
555. Can a pledgor compel a sale by the pledgee? See Story on Bail- 
ments, ^ 320. 

3 Dash wood v. Bithazey, Mosel. R. 190. 

3 Daniel v. Skipwith, 2 Bro. Ch. R. 155. 

4 How V. VigntB^, 1 Ch. Rep. 32. 

5 Booth V. Rioh, 1 Vern. 295; Mondey u. Mondey, 1 Ves. & B. 223. 
But sec Goodj^ v. Ashton, 18 Ves. 83 ; Mills v, Dennis, 3 Johns. Oh. R. 
369, 370; 3 Powell on Murtg, 982, 983 a., 984 b.f by Covenify & Rand, 

EQ. JUR. — VOL. XI. ^ 33 
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gage is of an advowson (6.) where the mortgagor 
becomes bankrupt, and the mortgagee prays a sale; 
(7.) or where the mortgagor is dead, and the mort- 
gagee by his bill, brought against the executor or ad- 
ministrator and the heir, prays for the sale of the mort- 
gaged estate, alleging it to be scanty security, and for 
the payment of any defidtency out of the general estate 
of the deceased mortgagor (8.) where the mortgage 
or charge is purely equitable, as, for example, by a 
deposit of title-deeds;’ (9.) where the mortgage is of 
land, and by the local law is subject to a sale;* such 
as, for example, in Ireland and America. 

§ 1027. It is difficult to perceive any solid or dis- 
tinct ground, upon which these exceptions stand, which 
would not justify the Courts of Equity in England in 
decreeing a sale at all times, when it is prayed for by 
the mortgagee, or when it would be beneficial to the 
mortgagor. The inconveniences of the existing prac- 
tice of foreclosure in that country are so great, that it 
has become a common practice to insert in mortgages 


and notes, ibid., and especially note (z), Gore v. Stackpole, 1 Dow, K. 
18; 2 Fonbl. £q. B. 2, ch. 3, ( 8, 12, note (5) ; Davis v. Dowding, 2 
Keen, R. 245. < 

^ Mackensie v. Robinson; 3 Aik. 559 ; 2 Fonbl. Eq« B. 2, ch. 3, ^ 3, 
note (d). 

9 King V. Smith, 2 JIare, R. 239. 

3 Pain t. Smith, 2 JVlylne & Keen, 417 , Parker v. Housefield, 2 Mylne 
& Keen, 419 ; Mellor v Woods, 1 Keen, R. 16, 23; Russell v* Russell, 
1 Bro Ch. R. 269 ; Brocklehurst v. Jesspp, 7 Sim. R. 438 ; Thorpe v. 
Gartside, 2 Younge & Coll. 730, Greenwood v. Firth, 2 Hare, B. 241, 
nbte. But six months are allowed to redeem before the sale is made ; 
Ibid. ; Post, ^ 1230. 

4 4 Powell on Mort. 1016, Coventry and Rand's note; Stileman v, Ash- 
down, 2 Atk. 477, 608 ; S. C. Ambler, R. 13, and Mr. Blunt’s note, p. 16. 
not0 {If); Post,^ 1216. a.; Branson v. Kinsie, 1 Howard's Sup. Ct. R. 
321 ; S. C.*17 Peters, R. 
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a power of sale upon default of payment And, al* 
though Lord Eldon, at first, intimated ah opinion unfa* 
vorable to such a power, as dangerous, it is now firmly 
established.^ 

§ 1028. In bills for redeeming mortgages, where 
there are various persons, claiming adverse rights and 
limited interests in the mort^ged estate, it often be- 
comes necessary to direct^ how assets and securities 
are to be marshalled, in order to do justice between 
the difierent claimants, and to prevent Irreparable mis- 
chiefs, as well as to ascertain the amounts and pro- 
portions in which they should contribute towards the 
discharge of the encumbrances common to them all. 
This subject, in many of its most important bearings, 
has already been examined in* other places.® Similar 
principles prevailed, (as we have seen,) to a great 
extent, in the Civil Law, in which the right of substi- 
tution was admitted, as well as what was technically 
called the benefit of discussion, answering, in some 
measure, to. our doctrine of marshalling assets and 
securities.® 

§ 1028 a. In respect to the time, within which a 
mortgage is redeemable, it may be remarked, that the 
ordinary limitation is twenty years from the time when 
the mortgagee has entered into possession, after breach 
of the condition, under his title, by analogy to the 


i 

1 4 Kent, Coitlm. Lect. 58, p. 146, 147, (4th edit.) and note ; Croft v. 
Powell, Comyn. R. 603 ; Anon. 6 Madd. R. 15; Clay v. Sharpe, Sudgen 
on Vendors, p. 326, and app. No. 14, (7ih edit.) ; Curder v. Morgan, 18 
Yes. 344 ; 1 Powell on Mort. 9, 13, Coventry's note K, and Band’s note 
(1) ; Doolittle v. Lewis, 7 Johns. Ch. R. 35, 

3 Ante, ^ 499, 558, to 560, Ap4, 665, 567, 574, 676, 633 to 636; Post, 
§ 1233 a. 

3 Ante, ^ 494, 635, 636, and note (1). 
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ordinary limitation of rights of entry and actions of 
ejectment.1 If, therefore, the mortgagee enters into 
possession in his character of mortgagee, and by virtue 
of his mortgage alone, he is for twenty years liable to 
account ; and, if payment be tendered to him, he is lia- 
ble to become a trustee of the mortgagor, and to he 
treated as such. But if the mortgagor permits the 
mortgagee to hold the possession for twenty years 
without accounting, or without admitting that he pos- 
sesses a mortgage title only, the mortgagor loses his 
right of redemption, and the title of a mortgagee be- 
comes as absolute in Equity, as it previously was in 
law. In such a case the time begins to run against 
the mortgagor ^rom the moment the mortgagee takes 
possession in his character, as such ; and if it has once 
begun to run, and no subsequent admission is made by 
the mortgagee, it continues to run against all persons, 
claiming under the mortgagor, whatever may be the 
disabilities, to which they may be subjected.® But if 
the mortgagee enters, not in his character of mortgagee 
only, but as purchaser of the Equity of redemption, he 
must look to the title of his vendor and the validity of 
the conveyance which he takes. So that, if the con- 
veyance be such, as gives him the estate of a tenant 
for life only in the Equity of redemption, there, as he 
unites in himself the characters of mortgagor and mort- 
gagee, he is bound to keep down the interest of the 
mortgage like any other tenant for life for the benefit 


‘ Raffety v. Kingr, 1 Keen, R. 602, 609, 610, 616, 617 ; Cholmondeley ». 
Clinton, 2 Jac. -& Walk. 1, 191; S. C. 4 Bligh, N. S. 1; Curbett v. 
Barker, 1 Anet. It. 138; S. C. 3 Anst. R. 755; White v, Patnther, 1 
B. S38, 229. 
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of the persons entitled to the remainder ; and time will ' 
not run against the remainderman during the continu- 
ance of the life estate.^ 

§ 1028 5. Similar considerations will, in many Re- 
spects, apply to the right of foreclosure of a mortgagee. 
Jf he has suifered the mortgagor to remain in posses- 
sion for twenty years after the breach of the condition, 
without any payment of interest, or any admission of 
the debt, or other duty, the right to file a bill for a 
foreclosure will generally be deemed to be barred and 
extinguished.^ However, in cases of this sort, as the 
bar is not positive, but is founded upon a presumption 
of payment, it is open to be rebutted by circum- 
stances.® 

§ 1029. These may suffice as illustrations of some 
of the more important doctrines of Courts of Equity 
in regard to mortgages of lands, many of which are 
founded upon principles of justice so universal, as 
equally to commend themselves to the approbation of a 
Roman Praetor, and of a modern Judge, administering 
the law of continental Europe ex equo et bom* 

§ 1030. Let us now' pass to a brief consideration of 
the doctrines of Equity, applicable to mortgages and 
pledges of personal property. A mortgage of personal 


1 Raffety v. King, 1 Keen, R. 601, 609, CIO, 616 to 618 ; Corbett v. 
Barker, I Anst R. 138 ; S. C. 3 Anst. 755; Reeve v. Hicks, 3 Sim. & 
Stu. 403 ; Ravald r. Russell, 1 Younge, R. 19. 

2 Stewart v. NichoIIs, 1 Tamlyn, R. 307; Christophers v. Sparke, 
2 Jac. & Walk. 223; Trash v. White, 3 Bro. Ch. R. 289, Toplis v. 
Baker, 2 Cox, K. 119. See also White v. Parnther, 1 Knapp, R. 228, 
229. 

3 Ibid. 

^ See 1 Domat, B. 3, tit. I, $ 3i art. 6, and note, ibid. ; Cod. Lib. 8, tit. 
14, 1. 2 ; Code Ciiv. of Louisiana, art. 3366, 3367. 
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property differs from a pledge. The former is a con- 
ditional transfer or conveyance of the property itself ; 
and, if the condition is not duly performed, the whole 
title vests absolutely at law in the mortgagee, exactly 
, as it does in the case of a mortgage of lands. The 
latter only passes the possession, or, at most, a special, 
property only to the pl^gee, with a right of retainer, 
until the debt i'j paid, or the other engagement is ful- 
filled.^ The difference between them was well stated 
by a learned Judge, in a comparatively recent case. 
“A mortgage is a pledge and more; for it is an abso- 
lute pledge to become an absolute interest, if not re- 
deemed at a certain time. A pledge is a deposit of 
personal effects, not to be taken back, but on payment 
of a certain sum,' by express stipulation, or the course 
of trade to be a lien upon them.”^ 

§ 1031. In mortgages of personal property, although 
the prescribed condition has not been fulfilled, there 
exists, as in mortgages of land, an Equity of redemp- 
tion, which may be asserted by the mortgagor, if he 
brings his bill to redeem within a reasonable time.® 
There is, however, a difference between mortgages of 
land and mortgages of personal property, in regard to 
the rights of the mortgagee, after a breach of the con- 
dition. In the latter case, there is no necessity to 
bring a bill of foreclosure : but the mortgagee, upon 


4 Kent, Comm. Lcct. 58, p. 138 (4th edit.) ; Story on Bailments, 
^ 287 ; Ryall i\ liolle, 1 Atk. 166, 167 ; Ratcliff v. Davies, Cro. Jac. 244 ; 
Barrovr v. Paxton, 5 Johns. R. 258; Story v. Tompkins, 8 Johns. R. 97, 
; McLean v. Walker, 10 Johns. R. 472 ; Cortely| 9 u v. Lansing, 1 Cain. 
C|i8. Err. 200, 202; Cora. Dig. Mortgage^ A. 

9 Jones V. Smith, 2 Ves. jr. 378. ' 

3 , gee Kemp v. Westbrook, 1 Ves. 278; Hart v. Ten Eyck, 2 Johns. 
Ch.%4^:100, 101 ; Harrison v. Hart, Comyns, R. 392, 411.-^ 
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due notice, may sell the personal property mortgaged, 
as he could under the Civil Law ; and the title, if the 
sale bo bom fide made, will vest absolutely in the ven- 
dee.^ And it malcM no diiference, whether the per- 
sonal property mortgaged consists of goods or of stock, 
or of personal annuities.® 

§ 1032. In cases of pledges, if a time for the re- 
demption he fixed by the contract, still the pledgor 
may redeem afterwards, if he applies within a reason- 
able time. But if no time is fixed for the payment, 
the pledgor has his whole life to redeem, unless he is 
called upon to redeem by the pledge ; and, in case of 
the death of the pledgor without such a demand, his 
personal representatives may redeem.® Generally 
speaking, a bill in Equity to redeem will not lie on the 
behalf of the pledgor or his representatives, as his 
remedy upon a tender is at law. But if any special 
ground is shown, as if an account or a discovery is 
wanted, or there has been an assignment of the pledge, 
a bill will lie."* 

§ 1033. On the other hand, the pledgee might, ac- 
cording to Glanvillc, at any time hiing a suit at the 


1 Tucker v. Wilson, 1 P. Will. 261 ; Lockwood v. Ewer, 9 Mod. R. 
275;^ S. C. 2 Atk. 303; Hart v. Ten Eyck, 2 Johns. Ch. R. 100, 101 ; 
2 Fonbl. Eq. B. 2, ch. 3, ^ 4, and note (/) ; 1 DomV, B. 3, tit. I, $ 3, 
art. 9; Story on Bailments, ^ 309; Curtclydu v, Lansing, 1 Cain. Cas. 
Err. 210, 213. 

2 Ibid. 

3 4 Kent, Comm. T^ect. 58, -p. 138, (4th edit.) ; Story on Bailments, 
^ 308, 315, 346, 348 ; Glanville, Lib. 10, cap. 6, 8 ; Cortelyoi^v. Lansing, 
1 Cain. Cas. Err. 200, 203 ; Demandray t;. Metcalf, Tree. Ch. 420: 
S. C. 2 Vern, 691, 608; Gilh. Eq. R. 104; Vanderzee v. Willis, 3 Bro. 
Ch. R. 21 ; Kemp v. Westbrook 1 Ves. 278. 

^ Kemp V. \^estbrook, 1 Ves. 278; Demandray v. Metcalf, Free. ^Ch. 
419, 420 ; Jonea v. Smith, 2 Ves. jr. 372. 
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Common Law to compel the pledgor to redeem by a 
given day; and, if he did not then redeem, he was 
for ever foreclosed of his right.* But the course now 
adopted is, to bring a bill’in Equity to foreclose and sell 
the pledge ; in which case an absolute title passes to 
the vendee.® It has been also said, that the pledgee 
may after the time for redemption has passed, upon 
due notice given to the pledgor, sell the pledge without 
a judicial decree of sale.® 

§ 1034. Thero is another consideration applicable 
to cases of moitgages and pledges of personal pio- 


1 Glan\ille, Lib 10, cap 8 , 1 Cain. Cas Err 201, 205 , 4 Kent) Comm. 
Lect 58, p 138, (1th edit ) 

2 4 Kent, Comm. Lect 58, p. 139, (4th edit ) ; Story on Bailments, 
^ 30S, 310, 317, Ey parte Mountfort, 14 Ves 606 

3 Kemp V Westbrook, 1 \ es 278, Lockwood v Ewer, 9 Mod 278, 
Corltlyou t Lansing, 1 Cain Cas Err 202, 203, 210 , Garlitk t James, 
12 Johns R 146, 2 Kent, Comm Lect 40, p 5&1, 5S2, (4lh edit ) , 4 Kent, 
Comm Lect 58, p. 139, (4ih edit ) , Story on Bailments, § 310 , Jeremy 
on £q Juribd B l,ch. 2, ^ 2, p 1% The doctrine, that the pledgee has 
a Tight to sell the pledge absolute!), after the due notice to the pledgor, is 
so frequently stated, that it is laid down in the text as clear law The 
cases, however, in which it has been inserted, are generally cases of 
mortgages of personal property, and not of mere pledges, strictly so 
called Whether there is any substantial distinction between the cases, 
lb left for the consideration of the learned reader. None has as yet been 
taken m Courts of Equity, as to this point In Pothonier v Dawson, 
Holfs N P Rep. 385, (which was the case df a pledge sold,) Lord Chief 
Justice Gibbs said ** Undoubtedly, as a general proposition, a right of 
lien gives no right to sell the goods But when goods are deposited by 
way of security, t ) indemnify a party against a loan of money, it is more 
than a pledge 1 he h nder’s rights are mure extensive than such as 
accrue under an ordinary lien in the way of trade These goods were 
deposited ^ secure a loan. It may be inferred, therefore, that the con- 
tract was this If I, the borrower, repay the money, you must redeliver 
the goods. But if I fail to repay it, you must use the security I have leR 
to repay yourself. I think, therefore, the defendant had a right to sell.” 
Thffe 18 certainly much sound sense to commend itself m this interpreta- 
tion of the contract of pledge in such a case. 
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perty, which does not apply, or %t least, is not as corgent 
in cases of mortgages of land. The latter pass by 
formal conveyances; the former may be transferred 
by the mere change of possession. A subsequent ad- 
vance made by a mortgagee or a pledgee of chattels 
would attach by tacking to the property in favor of 
such mortgagee, when a like tacking might not be 
allowed in cases of real estate. Thus, for instance, in 
the case of a mortgage of real estate, the mortgagee 
cannot, as wo have jeen, compel the mortgagor, upon 
an application to redeem, to pay any debts subsequently 
contracted by him with, or advances made up to him 
by the mortgagee, unless such new debts or advances 
are distinctly agreed to be made upon the security of 
the moitgaged property.* But in the case of a mort- 
gage or pledge of chattels, the general rule, or at least 
the general presumption, seems the other way. For it 
has been held, that, in such a case, without apy dis- 
tinct proof of any contract for that purpose, the pledge 
may be held, until the subsequent debt or advance is 
paid, ns well as the original debt. The ground of this 
distinction is,* that he who seeks equity, must do 
Equity ; and the plaintiftj seeking the assistance of the 
Court, ought to pay all the moneys due to the creditor, 
as it is natural to presume, that the pledgee would not 
have lent the new sum, but upon the credit of the 


^ Ante, ^ 417, and note, §418; Mathews w. Cartwright, 2 Aik 347, 
Brace r Dutchess ot Marlborough, 2 P. Will 491, 492, 49t , Shepherd 
V, Tilley, 2 Atk 352, 354 , Anon. 2 Ves. G62 ; Lowthian v Hasel, 3 tiro 
Ch. R 102 , Jones v. Smith, 2 Ves. jr 370, 378 ; Ex parte Kiioit, 11 Ves. 
617; 2 Fonbl. Eq. B. 3, ch 1, § 9, and note (//) , Id. § 12, St John v. 
Holford, 1 Ch. Oas. 07 , 4 Kent, Comm. Lect. 58, p. 1S5, (4tii edit.) 
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pledge which he had in his hands before.^ The pre- 
sumption may, indeed, be rebutted by circumstances; 
but, unless it is rebutted, it will generally, in favor of 
the lien, stand for verity against the pledgor himself, 
^al&ough not against his creditors, or against subse- 
quent purchasers.® 

§ 1035. It is not improbable, that this doctrine, re- 
specting mortgages and pledges of chattels being held 
as security for subsequent debts and advances, was 
borrowed from the Civil Law, although it is applied 
with some modifications in the Equity Jurisprudence 
of England. In the Civil Law,- (as we have already 
seen,) the mortgagor or pledgor could not redeem, 
without discharging all the other debts, which he then 
owed to the pledgee ; with a saving, however, in favor 
of the rights of other creditors and purchasers.® 

§ 1035 a. We have already had occasion to consider 
the doctrine of tacking mortgages, when one of several 
encumbrancers has acquired the legal estate.* But in 


^ Demandray v, Metcalf, Free: Ch. 419, 420 ; S. C. 2 Vern. 691, 698; 1 
Eq. Abr. 324, pi. 4 ; Gilb. Eq. R. 104 ; Jones v. Smith, 2 Ves. jr. 378, 
379 ; Vanderzee u. Willis, 3 Bro. Ch. R, 21 ; Adams v, Claxton, 6 Ves. 
229; Anon. 2 Vern. R. 177; 2 Fonbl. Eq. B. 3, ch. 1, ^ 10; 2' Kent, 
Comm. Lect. 40, p. 584 (3d edit.) ; Jarvis t;. Rogers, 15 Mass. R. 389. 

2 Ibid.; 2 Fonbl. Eq. B. 3, ch. 1, $ 11; 4 Kent, Comm. Lcct. 58, 
p. 175, 176 ; (4th edit.) As to the general doctrine of tacking, in cases of 
mortgages of real estate, see Ante, ^ 412 to 421. 

3 Ante, ^ 415 note (1) ; 1010, and note (2) ; 4 Kent, Comm. Lect. 58, 
p. 175, 176, (4th edit.) ; Cod. Lib. 8, tit. 27, 1. 1 ; Heinecc. Elem. F. and P. 
4, ^ 46. In regard to the liens, an<| charges, and the modes of enforcing 
them in Equity see Fo^t, ( 1215, 1216 1216 a., 1217, &c., 1230, 1244 to 
1263. In regard to the, time, within which a bill to foreclose a mortgage, 
or to redeem a mortgage, most be brought, see Ante, $ 55 a., 1028 a., 
1028 A; Post, $ 1520, 1521 ; Story on Equity Plead. ^ 503, 751 to 760; 
White r. Parnther, 1 Knapp, R. 228, 229. 

4 Ante, ^ 412 to 420. 
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cases of mortgages, other questions, as to relative 
priorities and titles to payment,' often arise between 
different merely equitable encumbrancers. In such 
cases, if a second equitable encumbrancer, without 
notice of a prior encumbrance, has py his diligence 
acquifed a better equity, he will be entitled to be 
first paid. A better equity is thus acquired, when 
the legal estate, being outstanding in a trustee, a 
second encumbrancer, without notice of a prior en- 
cumbrance, takes a protection against a subsequent 
encumbrancer, which the prior encumbrancer has neg- 
lected to take.^ Thus, for example, (as we have seen,) 
a declaration of trust of an outstanding term, accom- 
panied by a delivery of the deeds, which create and 
continue the term, will give a better equity than a 
mere declaration of trust to a prior encumbrancer.® 
So, where a second equitable encumbrancer has given 
notice to the trustees, in whom the legal estate is 
vested, he will thereby acquire a priority over a prior 
encumbrancer, who has omitted to give such notice.® 
So, where the same equitable interest has been assigned 
by the assignor to different independent assignees, he 
who first gives notice of his title to the legal holder of 
the interest, will thereby acquire a priority of right 
over the others, although his .assignment be subsequent 
in date, provided that at the time of taking it be had 


1 Ante, ^ 431 a. But see Muir v, Schenectady^ 3 Hill, N. Y. R. 33S ; 
Davies v, Austin, 1 Yes. jr. R. 238; Story on Confl. of Laws, $ 305; 
James v. Marcy, 2 Cowen, R. 246. 

® Foster v. Hlaokslune, I Mylne & Keen, 297 ; Ante, 421 a. ; Id. 
§ 399, note (1) ; Stanhope V, Earl Verney, 2 Eden, R. 81. 

3 Ibid. 
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no notice of the prior assignments.’ And it has been 
held, that it makes no difference, in cases of different 


' L Timson v. Ramsbottom, 2 Keen, R. 35 ; Dearie v. Hall, 3 Russ. 
R. 1 ; Loveridge v. Cooper, 3 Russ. R. 30 ; Meux v. Bell, 1 ll^e, Ch. 
R. 73; Foster « Cockerell, V Bligh, R. 332, 375, 376. Lord J^ynd- 
horst, in delivering his opinion in the Mouse of Lords, on this occasion, 
said: “This was a question of priority between two equitable ’encum- 
brancers, — a question, whether the subsequent encumbrancer of the equity 
having given notice to the trustees of the fund, was entitled to priority over 
the former encumbrancer. >low, that quesiion has been settled after much 
•deliberate discussion, in the case of Dearie v. Hall, and Loveridge v. 
Cooper. These two cases were argued* before Sir Thomas Plumer, ae 
Master of the Rolls, with great learning and attention to the subject. 
The Master the Rolls, afior considering the question,. pronounced a very 
elaborate judgment, deciding, that, in cases of this description, the party, 
who gave notice to the trustees, was entitled to the priority. And without 
adverting to the particular facts of those cases, the principle upon which 
the decisions were founded, was this, that if a contrary dociribe were to 
prevail it would enable a cestin fjue trust to commit a fraud ; he might 
assign his interest first to one and then to a second encumbrancer, and that 
* second encumbrancer would have no opportunity, by any communication 
with the trustees, of ascertaining whether or not there had been a prior 
assignment of ihe interest. There w'as also another principle, upon which 
he decided that case, which was this, that a party, till he gives notice to 
the trustee, has not done every thing necessary to complete his title. In 
such cases, it is necessary for the parties to do every thing in their power. 
Further than that he assigns as an additional reason, that, until nuiicc was 
given to the trustees, they did not in fact become trustees fur the assignee. 
It was upon these distinct grounds, that he laid dowm, as a general rule, 
that in case of an equitable assignment, the parly giving notice to the 
trustees, although he was the second encumbrancer, was entitled to prior- 
ity, if the former encumbrancer bad given no such notice. These cases 
afterwards came before me, when I had the honor of presiding in the 
Court of Chancery, and they were again argued before me with great 
ability and learning.. 1 took time to consider the judgment on those occa- 
sions, and T was satisfied, after deliberate consideration, that the judgment 
pronounced in each of those caseaiiwas correct, and that it was my duty to 
affirm those judgments. Now, the principle of those authorities applies 
directly to the present case. There are two encumbrancers of an equitable 
interest ; the latter gave notice to the trustees ; the former neglected to do 
sQu, The master of the Rolls, Sir John Leach, when this case came be- 
fore him, was of opinion, in conformity with the decisions already pro- 
nounced, that the notice gave to the second encumbrancer a prior right ; 
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assignments^ as to this priority of title acquired by 
notice under such assignments, whether the interest 
of the assignpr be vested or contingent, present or 
reversionary,’ 

§ 1035 h. Questions oft^n arise as to the point, 
when and under what circumstances % mortgage is 
deemed to be extinguished. Undoubted^ by our law, 
the satisfaction of the principal debt by payment, or 
otherwise, will be deemed in equity an 'extinguishment 
of the mortgage, unless there is an express or implied 
contract for keeping alive the original security.® By 
the Dutch law, it seems that the mortgage is extin- 
guished, unless there is an express contract for keeping 
it alive.® An extinguishment of the debt will also 
ordinarily take place, whore the mortgagee becomes 
also absolute owner of the equity of redemption, for 
then the equitable estate becomes merged in the Icgal.^ 
The rule however, is not inflexible, and may bo con- 
trolled by tiie express or implied intention of the par- 
ties ; and where it is manifestly for the interest of the 


and under these rircumstances, J think the decision so pronounced upon 
these principles by tlie Master of the Rolls, was a correct decision, and 
that your Lordships will be disposed to alFirnii the jud^Muent; and, as the 
case has already been decided, lafter deliberate arg[innenl, this judgment 
ought to be alfirnied with costs/’ Ante, J 3U1,^4’31 a \ post ^ 1047, 
^ 1057. 8ee Langton r. Horioit, 2 Haro, K. 549, 500, 5(>*2. 

t Dearie v. Hall, 3 Russ. R. 1 ; Foster v. (Cockerell, 0 Jlligh, R. N. S. 
.378; Foster v. Blackslone, 1 Mylnc & K. 297, 30fi, 307 ; Ktty r. Bridges, 
3 Younge & Coll. New H. 486, 492 ; Ante, ^ 421 a. 

® Chester t;. Willis, Ambler, R. 240; Compton v. Oxendoii, 2 Ves. jr. 
264 ; 2 Fonbl. Eq. hook 2, eh. 0,' ^ 8. ' 

3 Wilkinson v, Simson, 2 Moore, Priv. Coon. R. 275. 

^ James i\ Marcy, 2 Cowen, R. 246; Jackson V*. De Witt, a Cowon, 
R. 310; Pelletrave v. Jackson, 14 Wend. R. 110; Wader, llownrd, 
0 Pick. R. 492] St. PanPs v. Viscount Dudley and Ward, 15 A os. 173 ; 
Forbes v. Moflklt, 18 Ves. 300; Gardner v. Gardner, 3 Johns. Cli. R. 53. 

EQ. JUR. — voL.it. 34 
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person in whom both the legal and equitable titles 
unite to keep the encumbrance alive, there Courts of 
Equity will imply an intention to keep it alive, unless 
the other circumstances of the case repel such a pre- 
sumption.* The same doctrine, with the like qualifica- 
tions, will apply to the . cjise where an assignee of a 
mortgage purchases the equity of redemption, or the 
assignee of an equity of redemption, purchases and 
takes a conveyance of the mortgage.® 

§ 103o c. Questions have also arisen as to what shall 
or ought to be deemed a waiver or extinguishment of 
a mortgage upon personal proportj', by taking other 
securitj^ therefor. It has been held, that a creditor 
having a mortgage for part of his debt upon the funds 
of* his debtor, docs not necessarily surrender that mort- 
gage or lower its priority bj' taking a subsequent mort- 
gage upon the same property for his whole debt, or by 
taking security oji the same fund for another debt duo 
to him either solely or jointly with another creditor.® 


1 Ibid. 2 Ibid. 

Milne V. Walton, 2 Younge & Coll. New R. 354; Burdett v, C*Iay, 
8 B. Monroe, 287. 
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CHAPTER XXVIIL 

ASSIGNMENTS. 

§ 1036. In the next place, let us pass to the con- 
sideration of Assignments of real and personal pro- 
perty upon special trusts. The most important and 
extensive of this class of trusts is that which embraces 
general assignments by insolvents and other debtors for 
the discharge of their debts, sometimes with priorities 
and preferences of particular creditors, .and sometimes 
with an equality of rights among all tlie creditors. 
The question of the validity of such conveyances, and 
under what circumstances they are deemed fraudulent, 
or hona fide, has been already, in some measure, con- 
sidered under the head of Constructive Eraud.^ In 
general, it may be stated, that such piiorities and 
preferences aio not deemed fraudulent or inequitable ; 
and even a ‘tipul.ation, on the pait of the debtor, iu 
.such an assignment, that th(^crcditols, taking under it, 
‘'hall release and discharge him from all their fiuther 
claims beyond the property assigned, uill (it seems) be 
v.alid, and binding oh such creditors.® 


• Ante, § 319, 309, 370, 378, 379; Kstwick v Ciilhiid, 0 Term Ttep, 
420; Holbird i>. And* rson, 5 T. Rep. 235, Meu\ v Troucll, 4 Ea&t, 
R. 1 ; The Kin<y r. W.itson, 3 Piice, R. 0; Sin.ill r. Mai weed, 9 I>. k 
Cresvv. 300 ; Pickstock Vp Lyster, 3 M. 6c Selw. 371 ; M iihiny t . liioolvs, 
7 Wheaton, R. 550 ; H Wheat. H. 73; Wilkea Ferns, 5 Johns J^ep 
335; llyslop v, Clark, 11 Johns. R. 459; Lippencotc v. Barker, 2 J3inn. 
R. 171 ; Halsey i». Whitney, 4 Mason, R 200, 227 to 230. 

2 Ante, ^ 371; Hulsey Whitney, 1 Macron, Cir. R. 200; Springs. 
So. Car. Ins. Co. 8 \yhcat. Rep. 208 ; IVarponl r. Graham, 1 War'll Cir. 
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§ 1030 a. In order to entitle the creditors, named in 
a general assignment for the benefit of creditors, to 
take under it, it is not necessary, that they should be 
technical parties thereto.' It will he sufficient, if they^ 
have notice of the trust in their fiivor and they assent 
to it ; and, if there be no stipulation for a release, or 
any other condition in ik which may not be for their 
benefit, their assent .will bo presumed, until the con- 
trary appears.® Such a general assignment, iom fide 
made by ’the debtor, and assented to by the assignee, 
will be deemed a valid conveyance, founded upon a 
valuable consideration, and good against creditors, 
proceeding adversely to it ly attachment or seizure in 
execution of the property Conveyed thereby ; at least, 
unless all the creditors, for whose benefit the assign- 
ment is m ide, repudiate it.® AVhero the creditors are 


R. 23-J; 13ra&licar v, Wosit, 7 Peters, R. 608; Wheeler v. Sumner, 4 Ma- 
son, (’ir. 11. Ib3. The decisions in New York are against the validity of 
an a‘5‘^l^;nlTlent uiih such a clause of release. Sec If} slop i\ Cl.irke, 
14 Julius. R. 450 ; Aii‘'tiii o. Hell, 20 Johns. R 412; Stavin r. Bririkcr- 
iiolT, 5 Johns. Ch. R. 320 ; Wakcnian v. Groner, 4 Pamc, R. 23; S. C. 
11 Wend 1?. 187. See, also, Ingraham v. Wheeler, 6 (’onn. 277. 

4 New Jhigland Rank i\ Lewis, 8 PioK. 113; Ifalsey r. Whitney, 1 Ma- 
bon, R 206; Smilli r. Whcoler, 1 A'cnt. R. 128; 2 Kcble, R. 501 ; Ria- 
shear ?•. West, 7 Peters, R. hOS; (Jarrard v. Lord Lauderdale, 3 Smi 1. 
[See Simniondij v. Pallas, 2 Jones & Lit. 4H0, v.Jicre Gairard v. Lord 
Jjauderdale, is coininentod upon] ; Acton Woodgate, 2 Mylne & Keen, 
409; Lane r. Husband, 14 Simons, R. 616. 

2 New England Rank ?. Lewis, 8 JVk. 113; Halsey Whitn^’, 
4 Mason, R. 106; Egberts ?*. Wood, 3 Paige, R. ;517; Nicoll r. Mum- 
furd, 4 Johns. Ch. R. 522 ; Ante, ^ 1172 ; Post, ^ 1015, Small r. Marwood, 
9 Barn. & Cresw. 300. But contra, llu‘«3ell v. Woodward, 10 Pick. IL 
408. 

3 Small V. Mirwood, 9 Barn. & Cresw. 300; Halsey v. Whitney, 4 ]Ma- 
son, R. 206; Wilt v. Franklin, 1 Binn. R. 502, 517 ; Marbury ?\ Brooks, 
7 Wheat. 55C; 11 Wheat. R, 78; Pickstoek v. Ly.ster, 3 Maule Si Sel- 
wyn, 371; Dey v. Hunham, 2 Johns. Ch. R. 182; Nicoll v. Muiiiford, 
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named in the assignment, as parties, and they are re- 
q^uircd to execute it, before they can take under its 
provisions, there, they must signify their assent in that 
mode ; otherwise they cannot take under the instrn- 
ment.^ But where they are not required to bo parties 
to the instrument, there they may take the .benefit of 
the trust by notice to the trustee within the time pre- 
scribed therefor, if any, and if none is prescribed, 
then within a reasonable lime, and before a distribution 
is made of the property.® Where a specific time is 
piTscribed Ibr the creditors to come in and assent to 
the assignment, as parties thereto, or otherwise, there, 
they iniist comply strictly with the condition, or they 
will bo excluded from the benefit of the trust ; unless, 
indeed, by reason of absence from the country, or .some 
other cause, any creditor has not, within the time pre- 
scribed, had any knowledge of the existence of the 
assignment.’’ 

§ 1030 h. It is proper to add, that in all such cases 
of general a.ssigninents, voluntarily made by the debtor 
for the benefit of creditors, whether tlicy' arc specially 
named in the instrument, or only by a general descrip- 


1 Johns, ('ll. R. Wlicre a debtor convoyed all his properly to trus- 

tees for hi.s creditors /'«. roimthruhon of a Uicn'^c and rdvu^f framed to him 
by the def^l ; it wn.^ held thnt creditor could not liave the benefit of it, 
who, .liaving noiiee of the deod shortly after jts exociiiioii, seven years 
after the death of iho debtor, filed a bill to be alloweil to execute it, for 
the del)tor could uol have the benefit of the consuieratiou. J^ane v. Hus- 
band, 14 Simons R. (ijO. 

* (lerrard v. Lord Lauderdale, 3 Sim. R. 1. See Simmonds r. Pallas, 

2 Junes & Lat. 4Sl). 

** See Halsey r. Whitney, 4 ^tason, R. 206 ; Acton e. WooJirato, 
2 Mylne & Keen, 41)2 ; Post, ^ 1036 b, ; 1045. 

^ Phenix Rank r. Sullivan, 0 Pick. 410 ; He Caters r. Lo Ray do Cliau- 
mont, 2 Paio«, XL 490. 


34* 
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tion, if such creditors are not parties thereto, and have 
not executed the same, the assignment is deemed in 
equity, as well as at law, to bo revocable by the 
debtor, except as to creditors, who have assented to 
the irust, and given notice thereof to tho assignee. 
For, until such assent and notice, the assignment is 
treated, as between tlio debtor and the assignee as 
merely directing the. mode in which the assignee shall 
and may apply the debtor’s property for his own bene- 

nt.> 

§ 1037. The trusts, arising under general assign- 
ments for the benefit of creditors, arc, in a peculiar 
sense, the objects of Equity jurisdiction. For, although 
at law there may, under some circumstances, be a 
remedy for the creditors to enforce the trusts, that 
remedy must be very inadequate, as a measure of full 
relief. On the other hand. Courts of Equity, by their 
power of enforcing a discovery and account, from the 
trustees, and of making all the creditors, as well as the 
debtor, parties to the suit, can administer entire justice, 
and distribute the whole funds in their proper order 
among all the claimants, upon the application of any 
of them,® cither on his own behalf, or on behalf of him- 

1 Garrard v. Lord Lauderdale^S Sim. 1; Sec Sirninonds r. Pallas, 2 Jones 

6 Lat. 48U; Wallwyn r. Coutls, 3 Mcriv. 11. liu ; S. C. 3 Sim. li. 11; 
Page V, Broom, 4 Russ. R. 6 ; Acton Woodgale, 2 My Inc & Keen, 49*2 ; 
Ante, ^ 972 and note; Post, § 1045, 1040, 1190. 

2 Hamilton v. Iloughlon, 2 Biigli, R. 171, 169; Brashear v. West, 

7 Peters, 11. 006. A question has arisen under such assignments, whether 
they take effect from the moment of their execution, and before the cre- 
ditors have assented thereto, or only from the time of such assent. It Jms 
been decided that they take effect from the time of their execution, upon 
the ground, that, being for the benefit of creditors, their assent is pre- 
sumed, until the contrary is shown. See Marbiiry v. Brooks, 7 Wheat. 
11. 556; 11 Wheat. R. 78 ; Smith v, Wheeler, 1 Vent. 128 ; Small o.Mar- 
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self and all the other creditors. This remedy is, ordi- 
narily, resorted to by the Government, in order to en- 
force its own right of priority and preference in pay- 
ment of the debts due to it against the assig^ees.^ 
Sureties on custom-houso bonds, paid by them, arei also 
entitled to the like remedy, by way of substitution, to 
the Government, by the express provisions of law.® 

§ 1038. It may also be necessary, in many cases, for 
the purposes of a due distribution, to order a sale of the 
property ; to take an account of, and to adjust the con- 
flicting claims of difierent creditors ; to direct the order 
of preferences and payment ef the various debts, ac- 
cording to their respective priorities ; and to marshal 
the various funds, on which particular creditors may 
have a lien, so as to secure the due proportion of the 
assets to each creditor, according to his particular 
rights.® For all these purposes, (and others might be 
mentioned,) Courts of Equity are the only tribunals 
competent to afford suitable means of relief. And, 
whore trusts arc created by general assignments in 
favor of creditors, with or without any limitation as to 
the time of their assent thereto. Courts of Equity will. 


wood, 9 13. & Cres. oOO ; Nicoll v. Mumford, 4 Johns. Ch. 11. 529 ; Ante, 
^ 972. A (ineslion has albO been made, wlielher such an assignment is 
operaiive, unless all ilie iruslccs should assent thereto. I3iit it has been 
decided, that unless the contrary is provided for in the assignment, the as- 
.signment is good, and vests the piopcrty in the assenting trustees, although 
the other trustees do not assent. Ibid.; Neilson r. Blight, 1 .Johns. Cas. 
205; Moses v, Murgalroyd, 1 Johns. Ch. R. 119, 129; Shepherd r. Mc- 
Tvers, 4 Johns. Ch. R. 136 ; Duke of Cumberland i\ Coddringtoii, S^ohns. 
Cb. U. 201 ; Weston v. Barker, 12 Johns. R. 976. 

' Jinited States i\ Howland, 4 Wheaton, R. 109; United Stales r. 
llunler, 5 Mason, R. 62 ; S. C. 5 Peters, R. 173. • 

^ Act of 1799, ch. 128, § 65. 

3 See United States r. Howland, 4 Wheat. R, 108, 115; Ante, ch. 12, 
^ 633 to 645. 
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upon a suitable application, require the creditors, within 
a reasonable time, to come in and signify their assent; 
or, otherwise, they will be excluded from all the benefit 
of tljtt trusts.* Assignees under general assignments, 
such as assignees in cases of bankruptcy and insol- 
vency, take only such rights as the assignor or debtor 
had at the time of the general assignment ; and conse- 
quently a prior special assignee will hold against them 
without giving notice thereof.® 

§ 1039. In regard to particular assignments upon 
special trusts, there is little to be said which is not 
equally applicable to all cases of jurisdiction exercised 
over general trusts. But Courts of Equity take notice 
of assignments of property, and enforce the rights, 
growing out of the same, in many cases, where such 
assignments arc not recognized at law, as valid or 
effectual to pass titles. It is a well known rule of the 
Common Law, that no possibility, right, title, or thing 
in action can be granted to third persons.® For it w'as 
thought, that a different rule would be the occasion of 
multiplying contentions apd .suits, as it w’ould, in effect, 
be transferring a law'suit to a mere stranger.'* Hence, 

1 Duncli u. Kcnl, 1 Vern. 200, 319 ; 1 Eq. Ahridg. M7, pi. 12; Ante, 
^ 1030 a. 

2 Muir V. Sc’ftonck, 3 Hill, R. 22S. S(50 also Murray r. Lylburn, 

2 Johns. CIi. R. 411, 413 ; Brown Hcathcolc, 1 Aik. 100, 102 ; Mil- 
ford V. Milford, 9 Vcs. 87, 100 ; Jewson r. Moulson, 2 Aik. R. 417, 420 ; 
Morrall v. Marlow, 1 P. Williams, R. 459; Post, 12*28, 1229, 1111; 
1 Deacon on Bank. ch. 13, ^ 3, p. 320, 221, edit. 1827 ; Scott v. Surman, 
Willes, R. 102, and the Reporter's note; Gladstone v. lladwen, 1 M. & 
Selw.Jl. 517, 520 ; Com. Dij^. Bankrupt, D. 19 ; (yarvalho v. Burn, 4 B. 
& Adolph. 382, 398 ; Leslie v. Guthrie, 1 Bingh. N. C. 607. 

3 Lampet’s case, 10 Co. 11. 48. a ; 1 Fonbl. Eq. B. I, ch. 4, ^ 2, note 
(^) » Com. Dig. Chancery^ 2 II. ; Thalliirner v, BrinkerhofF, 3 Cuwcn, 
R. 623. 

4 Ibid.; Co. Lilt. 232 ft, Butler’s note (1) ; Prosser v. Edmonds, 1 
JToange & Coll. 489 ; StalToid r. Buckley, 2 Vcs. 101. 



CH. XXVIIl] ASSiaNMIOTS. 405 

a debt, or other clme in action, could not be trans> 
ferred by assignment, except in case of the King ; to 
Avhom and by whom, at the Common Law, an assign- 
ment of a chose in action could always be made ^ for 
the policy of the rule was not supposed to apply to 
the King.^ So strictly was this doctrine construed, 
that it was even doubted whether an annuity ^vas as- 
signable,* although assigns were mentioned in the deed 
creatirtg it.^ And at law, with the exception of nego- 
tiable instruments, and some few other securities, this 
still continues to be the general rule, unless the debtor 
a'-sonts to the transfer ; but if he does assent, then the 
right of the assignee is complete at law, so that ho may 
maintain a direct action against the debtor, upon the 
implied promise to pay him the same, which results 
from such assent/ 


1 Co. Lilt. 23*2 /», Butler’s note; Stafford i . Buckley, 2 Vcs. 177, 181 ; 

Com. J)i^. D. ; Stafford i\ Buckley, 2 Ves 170, 1^1 ; Miles 

L\ Williams, I 1*. Will 252 ; W. S. Butoid, 3 Peters, R. 12, 30. 

2 See Arden r. (loodiorc, 10 Kri". Law & Fq, R. 408. 

^ Co. liitt. Ill />, and Hargrave's note (1) , Co. Litt. 2.32 A, Butler’'^ 
note (I). But though 'i iioabihility or a coniingcnl inlcicsl is not assign- 
able at luv, ytt It 15. naiK-iuissjhle and devisable. 1 Fonbl. Kq B. I, ch. 
1, ^ 5, and noteb {^) and (/>). 'Inhere arc, as we have seen, and shall pie- 
sently more fully see, certain interests which are not assignable ; such as 
peri'^ions and hall piy to support a party in future duties , because it would 
defeat a gfoat public poliey. Ante, § 201 ; Post, ^ 1040 i ; l)a\is e. Duke 
of Mailborough, 1 Swanst. 70; M’f’arlhy v, Goold, 1 B. cV., Beatt 389 ; 
Slone i*. Taddcidalc, 2 Anst. R. 533. Uprn similar grounds the as&ign- 
ment of the share in a pri/.e, petufnUc is void. Sitwens r Bagwell, 
15 W’s. 139 ; Ant'', ^ 297. St'c albo as to assigments, htt\ Fos- 

ter e. l)o.ncon,(5 Madd. 50 ; ITaninglon e. Long, 2 Mylno & Keen, R. 592; 
Ante, ^ 100, 907, 908, 1018 to 1055. 

^ Ibid. , 1 Madd. Ch. Tr. 4.34 to 437; I Fonbl. Kq. B. 1, cb. 4, ^ 2, 
note (») ; 'Pieman v, Jackson, 5 Peters, R. 597, 508 ; Israel o. Douglas, 
1 11. Black. 239; Willi.ima r. Evcrcll, 14 Fast. 582; (’row foot v Gur- 
ney, 9 Bing. R. 372; Hodgson r. Anderson, 3 15. & Cresw. 812; Baron 
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§ 1040. But Courts of Equity have long since to- 
tally disregarded this nicety. They accordingly give 
effect to assignments of trusts, and possibilities of trusts, 
and, contingent interests, and expectancies, whether 
they are in real or in personal estate, as well as to as- 
signments of eJmes in action.^ Every such assignment 
is considered in Equity, as in its nature amounting to 
a declaration of trust, and to an agreement to permit 
the assignee to make use of the name of the assignor, 
in order to recover the debt, or to reduce the property 
into possession.** Contingent rights and interests are 
not ordinarily assignable at law ; and yet they may 
someliraes be assigned at law if coupled with some 
present interest." So, at law, such rights and interests 
may pass by way of csioppel, by lease and release, or 
by fine.' But the reach of this doctrine at law falls 


t’. Husband, 4 13. & Adolph. 611. As between diflerenl assignees, tyucrc, 
whelher the second assignee without notice may iu)t, by giving notice to 
the debtor first, acquire a priority. Sec ante, ^ 4*21 a ; Muir v. Schenck, 
3 Hill, 2-28. 

* Fearne on Conting. Hem. by Butler, 518, 550, (7th edit.) ; Burn v. 
(Carvalho, 4 Mylne & 0. 690; Warmslrey r. Tanfield, 1 Cli. Jlep. 29 ; 
Goring r. BickerstafT, I Ch. (-as, 8; I Madd. Ch. Pr. 437 ; 1 Fonbl. Kq.B. 
I, ch. 4, § 2, and note ; Wind Jekyll, 1 P. AVill. 573, 574 ; Kiinp- 
land V. Courtney, 2 Frecm. 11. 251 ; Tlioimisr. Freeman, 2 Vein. R. 563, 
and Ftaiihhy’s note (2); Wright Wright, 1 Yes. R. 411, 412; Maiidc- 
villo V. Welch, 5 Wheat. R. 277, 2S3 ; Post, ^ 1055 ; Jones v. Roc, 3 T. 
R. 93, 91. Tor Lord Kenyon ; Stokes v. Holden, 1 Keen,R. 145 ; Pro.s- 
ser V. Edmonds, 1 Youngc & Coll. 481, 490; Com. Dig. Chancery^ 2 II. 
Assignment; Ante, ^ 733, 1021 ; Langston v. Horton, 1 Hare, R. 5.54, 
cited ; Post, ^ 1055. See Trull v. Eastman, 3 Mete. U. 121. 

2 Ibid. ; Co. Litt. 232 h, Butler’s note ; Lord Carteret v. Paschal, 3 P. 
Will. 199 ; Duke of Chandos v, Talbot, 2 J*. Will. 603 ; I Madd. Ch. Pr. 
434 to 437 ; Wright v. Wright, 1 Yes. R.411, 412; Com. Dig. Chancery^ 
4 W. I. 

3 Shep. Touch. 238, 239, 322 ; Arthur r. Bokenham, 11 Mod. R. 152 ; 
Com. Digest, Assignment A, c. 3. 

4 Doe d. Christmas v. Oliver, 10 B. & Cresw. 181 ; Wcate u. Lower, 
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far short of that now entertained in Equity.' To make 
an assignment valid at law, the thing which is the sub- 
ject of it must have actjial or potential existence at the 
time of the grant or assignment.® But Courts of Equity 
will support assignments not only of choses in action, 
and of contingent interests and expectancies, but also 
of things which have no present actual or potential ex- 
istence, but rest in mere possibility ; not indeed as a 
present positive transfer operative in prcsmli, for that 
can only be of a thing in esse, but as a present contract, 
to take elFect and attach as soon as the thing comes in 
cssc? Thus, for example, the assignment of the head- 
matter and whale-oil to be caught in a whaling voyage 
now in progress, will be valid in Equity, and will attach 
to the head-matter and oil when obtained.* 

§ 104.0 a. In the Civil Law, and in the jurisprudence 
of tlm modern commercial nations of Continental Europe, 
there does not seem to have been any foundation for 
such an objection to the assignment of debts; for all 
debts were from an early period allowed t§ be assign- 
ed, if not formally, at least in legal effect; and for the 
most pfirt, if not in all cases, they may now be sued for 
in the name of the assiffuce.® The Code of Justinian 


Pollcxf. 11. T)! ; Fearnc on Contin^. licm. ch. G, ^ 5, p. 303, edit. 1831 ; 
Densely e. BurdiMi, 2 Sim. & Stu. 519. 

1 Post, ^ 1010 

2 See Lunn e. Thornton, 1 Mann. Gr. & Scott, 379; Pctcli Tulin, 
15 Meeson Si. W. 110 ; Moody r. Wrijjht, 13 Melo. 17. 

3 Mitchell V. Winslow, 2 Story, K. 030. Calkins v. Lockwood, 14 
Conn. 220. 

* Ibid. ; Lanjrton r. Horton, 1 Hare, 11. 519, 550, 557; Post, ^ 1055. 

® Ptilhicr has slated the old French Law upon this subject (whicli docs 
not in substance probably dilTcr from that of the other modern ^Stales of 
Continental Europe) in very explicit terms, in bis Treatise on the Con- 
tract of Sale, of which an excellent translation has been made by L. S. 
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says, Nominis anfcm vcnditio (distinguishing between the 
sale of a debt and the delegation or substitution of one 


Cushing, Esq. The doctrines therein stated are in many respects so 
nearly coincident with those inaintained hy our Courts of Kquity, that 1 
have ventured to transcribe the following passages from Mr. Cusliing's 
work. “ A credit being a personal right of the creditor, a right inherent 
in his person, it cannot, considered only according to the subtlety of the 
law, he transferred to anolhfer person, nor consequently be sold. It may 
well pass to the heir of the creditor, because the heir is the successor of 
the person and oi all the personal lights of the deceased, iiut, in silrict- 
ness of law, it cannot pass to a third person ; for the debtor being obliged 
towards a certain person, cannot, hy a transfer of the credit, which is not 
an act of his. heernne obliged towards another. The jurisconsults have, 
nevertheless, invented a nnrde of trrnsfcrring credits, without either the 
consent or the intervention of the deblor. As ihe^creditor may exercise 
against his debtor, by a mandatary, as well as by himself, ilie action which 
results from his credit. Wlien he wishes to transfer his credit to a third 
person, he makes«uch person his mandatary, to exercise his right of action 
against the debtor; and it is agreed between them, that the action shall he 
exercised by the mandatary, in the name indeed, of the mandator, hut al 
the risk and on the account of the mandatary, who sliall retain for hiiu&olf 
all that may be exacted of the debtor in consetpience of the mandate, with- 
out rendering W. account thereof to the mandator. Such a mandatary is 
called, by the jurisconsults, Prorunifor in nm .snem, beoause ho excrCiscs 
the mandate, not on account of the mandator, hut on his own. A mandate 
made in this manner is, as to its elTect, a real transfer, which the creditor 
makes of his credit; and if he rccehcs nothing from the mandatary for 
his consent that the latter shall retain to his own use what hr may exact of 
the debtor, it is donation ; if for this authority he receives a sum of money 
of the mandatary, it is a sale of the credit. Erom which it is established 
in practice, that credits may be tiansfcrred, and may be given, sold, or dis- 
posed of by any other title ; and it is not even necessary that the act which 
contains the transfer should express the maiidale, in which, as has been 
explained, the transfer ctmsisls. 'Hie transfer of an annuity or other 
credit, before notice of it is given to ihe debtor, is what the sale of a cor- 
poreal thing is before the delivery ; in the same manner that the seller of 
a corporeal ihiag until a deli\ery, remains the possessor and proprietor of 
it, as has been established in another place, ^>o, until the assignee noti- 
fies the debtor of the assignment made to him, the assignor is not divested 
of the credit which he assigns. This is the provision of art. 108, of the 
Custom of Paris : ‘ A simple transfer does not divest, and it is necessary 
to notify the parly of the transfer, and to furnish him with a copy of it.* 
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debtor for a&i»|;]ier for the same debt,) d i0norante, vd in- 
tnio eoy adeefsi^ quctn actioim mandantury contrald iolet.^ 


From which it follows, first, that before notice, the debtor may legally pay 
to the assign!^, hw creditoi ; arid the aasignee has no action , in such case, 
except against the assignor, hamely the action cx emplo, ut prot^tet tpsi 
habert licerf ; and, consec^uently, that he should remit to him the sum 
which ha is longer able to exact of the debtor, who has legally paid the 
debt to the assignor. Second, that before nonce, the cieditors of the 
assignor may scue and arrest that which is due from the debtor, whose 
debt is assigned , and thdy arc preferred to the issignee, who has not, be> 
fore such sci/iiH and arrest, given notice of the assignment to him , the 
assignee, in this cisc, is only entitled to Ins action against the a*:signor, 
namely, the action ex cmptoin order, that the latter ptattsl tpsi hahux. lime 
and, consequently, tint he should report to him a removal of the seizure 
ind Arrests, or pay him the sum, which, hy reason thereof, he is prevent- 
ed from obtaining of th^ debtor Third, that jf the assignor, after having 
transfeiicd a credit to a brat assignee, ha^ the bad faith to make a transfer* 
of il to a •jecond, who is more diligent iliin tin Inst, to give notice of his 
issigmm nl to the debtor, the second a«*bignee will be preferred to the fitst 
sating to the first his reumrse against tin asbigno'^ though the a^^^ignee 
notifits to the debtor the assignment to him, the a signor, m s'riclness of 
liw, rmniiis tin tu liter, not \tuhstandmg the transfer and notice ami the 
credit continues to be in him This results front the principles established 
in the prcci ding ai tide , but iptmd fffLUus, the as*'»giior n» coiistdtrcd 
bv llienoiKt of the U insfer given to the dt btor, to he deviskdof the 
ciedit wlm h he os'^igns, and is no longc i logarded as the owner of it , the 
assignee is considered to.,be so, and, therefore, the dthlor cannot after 
wards leg ill} piy the assignor , and the creditors of the issi^i or cinnot 
fimn th tl lime seize and iiresi tin credit, hoc ruse it is no longer cun'>idt red 
to hi loi g to ihtjr lb blur ]\i verthi h ss, is ibc issignee even ifiti noiict 
of tlu tnnsfiijis only the m nulat irv ihongh in inn /; ?, of lit as 
signoi, PI wli sp person the iiedu in iiuih usilis ihedib or may oppose 
to the a^isigtiee a compeiis Uiun of what iht assignor w*)^ indebted to him 
b^foie till nonce of the Vbsigiiinent which, howcvii, does not picvint him 
from opj using also a compensation <1 vvhil th assignee Ipm&df owes 
him, thi assjgiui being himself n)n (ptnhm ci jur^s sullililat < i/ 
eff^ctUj auUlQi Vothier on bales, by ( ushing, u 5o5 to Hk 
modi r 11 Fieneli Law has gotten nd of tin suhiltly 4s to the ^uit being 
brought m the nime of the assiging- upon eontcacts geneially , f r it nia} 
now (whitevei muhihaye been the cabc formerly) he brought in tlu name 
of the absignti , iJirectiv agiinsl the debtor ^See Tiopleiiig liib rnvil ei 
Ilypolli lorn I,n 310 to 34), Lodi Civ of France, art, J lid Id IhbO * 
to It) ; 1 roplong do la \ ente, n b7Sj to 88-J, n ‘fOb, 913 
^ Cod Lrb 8, 111 4J, i 1 Louiai, 11 4 tu 4, ^ 3, 4 
LQ JUR — VOL n 35 
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And Heineccius, after remarking that Bills of Exchange 
are for the most part drawn, payable to a person or his' 
order, says, that although this form bo omitted, yet an 
indorsement thereof may have full effect, if the laws of 
the psirticular country respecting Exchange do not spe- 
cially prohibit it; because an assignment thereof may 
bo made without the knowledge aud against th^ Will of 
the debtor; and ho refers to the passage in the (hide in 
proof of it.' But he adds, (which is certainly not our 
law,) that if the bill be drawn payable to the order of 
Titius, it is not to bo paid to Titius, but to his indorsee. 
Txuic aiuu Ti/io soh'i non jfoiest, sal vjm iiidowiiano.^ The 
same general doctrine as to tlio assignability of Bills of 
Exchange, payable to a pfwty, but not to his order, is 
affirmed in the Ordinance of France of 1073, (art. 12,) 
as soon as the transfer is made known to the drawee or 
debtor.’ Indeed, the like doctrine prevails now in 
France, not only in cases of Bills of Exchange, but of 
contracts generally ; so that the assignee may now sue 
therefor in his own name aflcr the assignment, subject, 
however, to all the ec^uities subsisting between the par- 


1 Heineccj. de C:imb. rnp. ^ 8 ; Id. rap. 3, i:i to 2.i. — llLMiioccius, 
in a note, says, that in I'lanronia and Lrijjsic, ini asM'i^ninent is of any 
validity, if the forrmdaiy of jis heion payable to order is omitted. Tiio 
present law of Franco is llic same, so fir as llio jrcncial negoiiahility of 
Bills is concerned, and to ^ive tlimi circiilaiiun, iinnff cied by any etiuitics 
between the payee and ihu (Inbior. I’ardcssus, Dioil Comm. Tom. 2, art. 
339, p. 300; Dtlvincourl, Instit. Droit Coumi. Tom. 1, Liv. 1, lit. 7, Pi. 
2, p. Ill, 113. Dclvincouri says that the right of a siiTijile Bill (not pay- 
able to order) is t.aniferalde only by an act (»f trani-ri’r rnad (3 known to the 
debtor. See albo Merlin, Kepert. Lctlrc el Billet dc Change, ^4,8, p. 196, 
252, (edit. 18J7.) 

2 Heinficc de (/imb. cap. 2, ^ 8. 

' 8 Juosse, sur I’Ordon. 1673, art. 30, p. 123. See also Story on Bills of 

Exchange, ^ 19 ; ( irccnleaf on Evid. § 172, 190. 
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ties before and, the time when the .debtor has notice 
of the assignment.! 

§ 1040 1). Contingent interests and expectancies 
may not only be assigned in Equity, but they may 
also bo the subject of a contract, such as a contract 
of sale, when made for a valuable consideration, which 
Courts- ot Equity, after the event has happened, will 
enforce.* But until the event has happend, the party, 
contracting to buy, has nothing but the contingency, 
which is a very different thing from tho right immedi- 
ately to recover and enjoy the property. He has not, 
strictly speaking, a jm ad rem, any more than a jus in 
re. It i.s not an interest in the property ; but a mere 
right under the centract.^ Indeed, the same effect 
takes place in such cases, if there be an actual assign- 
ment ; for in contemplation of Equity, it amounts, not 
to an assignment of a present interest, but only to a 
contract to assign, when the interest becomes vested.* 
Therefore, a contingent legacy, which is to vest upon 
some future event, such as the legatee’s coming of age, 
may become the subject of an assignment, or a con- 
tract of sale. So, even the naked possibility or ex- 
pectancy of an heir to his ancestor’s estate may be- 


^ IV'irdt'ssiJS, Pioit Com. Tom. 2, art. Si.*? ; Troplong do Priv*. et. Hy- 
poth. Toni, i ; Troploiij; do la Vcnlc, n. 879 lo 9i:> ; Code Civil of France, 
art. 1(189 to 1093 ; Id. art. 2ll'3 ; Id. art. 129.7 ; Locre, Esprit du Code dc 
Comm. Tom. 1, Liv. 1, til. 8, p. .342. 

2 Post, ^ 10.75 ; Slolics i\ Holden, 1 Keen, R. 145, 152, 153; Smne f. 
Tjidderdalo, 2 Anst- 533 ; Tunslall r. Boollibv, 10 Simons, R. 542, 510 ; 
WclP V. 1 'oitcr, 8 Mei’s. Wolsl). 149 ; Lan^lon v, Horton, 1 Hare, R. 
.710, .7.7(1, 5.77 ; 'riiill r. Eastman, 3 Mete. K. 121. 

^ Stokes r. Holden, I Keen, R. 152, 153. See Yates i\ Madden, 8 Erirr- 
Law &,Eq. R. ihO ; Spooner v. P.iyne, 10 Id. 202. Carleton v. Leigh- 
ton, 3 Moriv. R. (U17, 072, and iho Reporter’s note (t). 

^ See Pordew r. Jackson, 1 Russ. R. 1, 20, 11, 45, 47, 50. 
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come the subject of a contract of sale or settlement ; 
and in such a case, if made hona fide for -a Valuable 
consideration, it will be enforced in Equity after the 
death of the. ancestor, not indeed as a trust attaching 
to the estate, but as a right of contract.^ 


‘ Hobson V, Trevor, 2 P. Will. 191 ; Beckley ». NewlaSS, 2 P. Will. 
182 ; Welhorcd z*. Wctliered, 2 Sici. R. 183 j 1 Fonbl. Eq* B, 1, ch. 4, 
^ 2, notes (r,) (y,) (//) ; 1 Madd. Ch.' I*f. 437. See Trail v. Eastman, 
3 Meic. R. 121. ‘ Mr. Fonblanquc has remarked : “ A distinction appears 
to liave been taken in \yri^ht r. VVrifjht, 1 Ves. 409, between assign- 
ments of a possibility of an inheritance, and assignments of a possibility of 
• a chattel real. The distinction was, however, overruled ; and the cases of 
‘Becklry c. Ncwland, and Hobson t\ Trevor, were referred to by Lord 
Hardwickc, as conclusive upon the point. It is observable, that Loyd Ken- 
yon, C. J., in tbe case of Jone.s»v. Roe, 3 Term Rep. 68, put the case of 
'an heir, dealing in respect of hjs hope of succession, as a void contract ; it 
being a bare possibility, and not the subject of a disposition during the life 
of the ancestor ; from which il'niay be inferred, that damages could not 
be recovered at law for non-performance of such a contract ; and yet it 
appears, from the above cases of Beckley v. Newland, and Hobson i\ 
Trevor, that such a contract would i)e decreed in Equity, if for a valuable 
consideration. This, therefore, 'may be considered as an instance, in 
which a Court of Equity will decree the specific performance of a contract, 
though damages chuld not be recovered at law for the nOn-perfqrmance of 
it.” 1 Fonbl. Eq. B. 1, ch. 4, § 2, note (/f) ; Ante, } 1021. Of the doc- 
trine stated in the textrsomc doubt may perhaps even now be entertained; 
for it has been held by very able Judges, that the expectancy of an heir, 

■ presumptive or apparent, i.s not an interest or a possibility capable of being 
made the subject of rfn assignment or contract. Carleton i;. Leighton, 
3 Meriv. R. 671, 672; Jones v. Roe, 3 T. Rep. 9.3 ; Harwood v. Tooke, 
cited I IMadd. Ch. Prac. 437 ; Ibid. 548, (2d edit.) ; S. O. 2 Sim. R. 192. 
.The language, however, of both of these cases seems sihsceplihlo of au-in- 
.terpretation consistent with the text, if we suppose the learnctj- Judges wpre 
referring to a contract or assignment^ operating to convey an interest" €// 
presenii. Indeed, the language . of Lord Eldon in Carletoj^ t?. Leighlon, 
3 Meriy. R. 6C7, 072, seems to admit, that a covenant to convey the 'Ex- 
pectancy of an heir might be good by way of contract to be enforced, 
whan .the estate descended to Uie heir; for, in reference to Beckley v. 
Newlahd, 2 P. Will. 182, and Hobson o. Trovor, 2 P. Will. I91, he said: 

That the cases cited, vitere cases o/ covenant, to settle of assign pro- 
j^efty, which shmild fall to the ^ovenantdr, where the interest, which 
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§ 1040 c. But, although such assignments are valid 
in Equity, yct^they will hot generally be carried into 
eflbct in favor of mere volunteers ; nay, not in favor of 
persons claiming under the consideration of love and 
affection, (such, for instance, as a wife or childen,) 
against the heirs and personal representatives of the 
assignor, hut only in favor of persons claiming for a 
valuable consideration.^ And if the assignee of a chose 
in action is a mere nominal holder, and has no interest 
in the assigned chose in action, it has been held, that 
ho is not entitled to sue in his own name in Equity, 
but the suit should be brought in the name of the real 
party in interest.® 

§ 1040 d. There are, however, certain cases, in 
which assignments \Yill not bo upheld either in Equity 


passed by the covenant was not an interest in the land, but a right 
under (he contract/’ The same doclrine, as to the obligatory force of 
such a contract was fully recognized in Wethered v. Weihered, 2 Sim. 
1815; Ante, ^ 1021 ; Tost, ^ 1055; liaiighlon v. Horton, 1 Hare, R. 510, 
55f», 557. In rc Sliip Waire, 8 Piice, R. 2()‘J ; Douglass v, Russell, 
1 Sim. R. 52'.) ; S. H. 1 ]\r. & Keen, 488. . 

1 Wright V. Wright, 1 Vos. 412 ; 1 Fonhl. Kq. B. 1, ch. 4, ^ 2, notes 
(,7j) (^0 » Whitcfield v. Faussett, 1 Vcs. 391 ; Ante, 706, 787, 788, 793 
rt, 97:>. Sc(3 also (\dlycar r. ('ountc>3 of Mulgrave, 2 Keen, R. 81, 98; 
Collinson v. Pattrick, 2 Keen, R. 123, 1.3 1 ; Siid.es r. Holden, 1 Keen, R. 
115, 152, 153; Doniigswoith v. lilair, 1 Keen, R. 795, 801, 802; Ellis v. 
Nimino, 1 Idoyd & (lOoURs Reports, 333; Holloway e. Ileadington, 8 
Sim. R. 224 ; .Tones i\ Roe, 3 T. R. 03, 94 ; Jeflerys e. JelTerys, I Craig 

Phillips, 138, IHi ; Ante, ^ 433, and note (I,) p. 411, ^ 706, 790 a, 
787, 793 5, 973, 987 ; Callaghan v. Callaghan, 8 Clark & Finncl. 374. 

2 Ante, ^ 607 a, (o 607 c, 793 a, 973 ; Field v. Maghee, 5 Paige, R. 
530; Rogers v. The Traders* Tnsnr. Co. 6 Paige, R. 581, 597. 598* In 
this latter case, Mr. Chancellor Walworth seems to have entertained some 
doubt, whether an agent, efl'ecting a policy in his own name for the benefit 
of other persons, could sue in Equity on the policy ; or, at least, his lan- 
guage may he thought to lead to such a doubt. The point was not before 
him ; for the real question was, Whether the persons in interest could sue 
in Equity on such a policy in their own names ; and it was very properly 
held that they could. 


35 * 
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or at law, as being against the principles of pnblic po- 
licy. Thus, for example, an oflicer in the alany Vill not 
he allowed to pledge or assign his commission by-way 
of mortgage for his commission is an honorary per- 
sonal trust. So, the full pay, or half-pay of an officer 
.in the army or naiy, is not,-|Upon principles of public 
■policy, assignable, either by the party, or by ojibration 
of law.® For officer's, well upon half-pay, as full pay, 
are liable at any time to be called into service ; and it 
has been well remaikod, that emoluments of th^ sort 
are granted for the dignity of the state, and ffir the 
decent support of those persons who are engaged in 
the service of it It would, therefore, be highly impo- 
litic to permit them to be assigned persons, who 
are liable to be called out in the ^rvice of their coun- 
try ought n-^t to be taken from a state Of poverty. And 
it has been added, that it might as well be contended, 
that the salaries of the judges, which are granted to 
support the dignity of the state ahd the administration 
of justice, may bo assigned.® The fact, that half-pay is 
intended in part as a reward for past services, does 
not, in any reSpect, change the application of the prin- 
ciple ; for it is also designed to enable the party to be 
always in readiness to return to the public service, if 
he shall at any time, ho rcfiuired so ^o do.* The same 

^ Collyer v. Falcon, 1 Turn. & Russ. 45d. [But see L’Eslrangc v. 
L’Eslrange, 1 Eng. Law & Eq. R. 153.] 

2 Ante, ^ 294, 1010, note (1); Davis v. Duke of Marlborough, 1 Swanst. 
R. 79 ; McCarlliy v. Goolrl, 1 Ball & BeatL 387 ; Stooie''^!; Litlderda|c, 
S Anst. R. 533. [But see Price l \ Lovett, 4 Eng. Law & R. llOiJ* 

• 3 Per Lord Kenyon, in Flarty v. Odium, 3 T^rm R. 081 ; Stone v. Lid- 
derdale, 2 Anst. R. 533; Xunstall v. Boothby, 10 Siiq. R. 540; G^nfell 
V, Dean of Windspr, 2 Beavan, R.' 514,,549|. Davis a. Duke of Marl- 
borough, 1‘Swanst. R. 79. ' \ • 

4 Stone V. Lirlderdale, 2 An8t.,|{.*533 ; liidderdale't/.'Dukeof Montrose,. 
4 Term R. 248 ; Priddy v. Rose; 3 Meriv. 102;^ * 
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doctrise has he^n applied to the compensation, granted 
to a pm)litf (Hrifeer for the reduction of his emoluments, 
or the abolition of his office, who, by the terms of the 
'. grant, might bo required to return to the public service. 
For, in sftch a case, the object of the Government is 
to command a right to his future services, and to en- 
able patty to perform the dtities, with suitable 
means to, support him.* [But the right to.tfie annuity 
awarded as compensation to ft commissioner of bank- 
ruptcy, whose duties^ wore abolished by law, passes to 
his assignee in insolvency, although the annuity depends 
upon the annuitant’s making an affidavit of certain facts 
before each payment.®] In like manner, the profits of 
a public office wou^d seem, upon a similar ground of 
public policy, not to be assignable.* 

§ 1040 e. But it has been thought, that a different 
principle is properly applicable to pensions, either for 
life, or duiing pleasure, which are granted purely for 
past service.*!, or as mere honorary gratuities, without 
any obligation to perform future .services; for it has 
beep said, that ns in such a case no future benefit is 
expected by thet state, no public policy or interest is 
thwarted by .allowing an assignment thereof.* And 
this distinction has been strongly insisted upon on 
v.aiiou6 oefcabions. But it may be fairly queistioned, 


' VWella V. Foster, 8 Mees- & Webb. 149. . Spqoner ». Payne, 
■ IP Eng:. Eq. R. 20?. 

y 2 SpooneffiJ. Payne, 10 Eng. Law & Eq. R. 202, where Wells v, Fos- 
'%r, is distinguished. - 

9 Hill V. Paul,' 8 Clark & Finnel. 295, 307 ;. Palmer r. Bate, 2 Bred. & 
Bingh. 673 ; AavW v, Duke of Marlliorough, 1 Swansf. R. 79. 

^ S^)ne r. Lidderdale, 2 Anst. R. 533; Weils i?.' Foster, 8 Mees. & 
A^elsh. Tunsisjl v, Boothby^ Sim. 549 ; Ex parte Batiine, 4 Barn. 
& Adolph, li. 690. * See Fciaiol v. Kihgb College, 10 Bcav. 491. 
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whether the public policy, in cases of pensioni^s not 
thereby materially thwarted and overturned., !Hie ob-' 
ject of every such pension is, to secure to the party 
for his past services, or honorable conduct, a decent 
support and maintenance during liis life, or during the 
pleasure of the government -It is essentially designed 
to be for the personal comfort and dignity of. the party, 
and for the honor of. the state, and to promote and 
encourage extraordinary exertions for the public ser- 
vice, on the part, of all the citizens or subjects.^. To 
enable the party,* therefore, to assign his pensidh, is 
to defeat the very purposes of the government, by 
enabling the assignee to have all the benefit of the 
bounty of the government, and to encourage, on the 
part of the pensioner, at once, indifference and profu- 
sion, as well as to expose him to all the evils of 
poverty. However this may be, the authorities seem 
strongly to support the right of assignment of pen- 
sions. 

§ 1040/. There seems still to be some doubt, as to 
another point connected with this subject ; and that 
is, whether a compensation or pension, granted during 
pleasure, and not for any certain time, and revocable 
in its own nature, is properly the subject of an assign- 
ment, as being of too uncertain and fleeting a character 
to pass by assignment j" for, although mere expectan- 
cies may 'properly pass by assignment, yet they must 
bQ of a substantial character, and not ordinarily of such 
a nature, as to rest in the pure discretion of ^le party 
granting or withholding them from time to time, at his 
pleasure.^ Upon this ground, the salary of an assist- 


1 Lord Kenyon, in FJarfy v. Odium, 3 Term R. 681, seemed to tliink 
the assignment of half-pay would be void, on account of its being depend- 
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ant p MKfl. mentarv'^ connsel for the Treasury has been 
held to^ not '^signable.^ A distinction has also been 


cnt upoa the Incro pleasure of the crown, and too uncertain to pass any 
interest therein by assignment l^e also the King v The Lords. Oon^iss 
of the Tre^Ury, 4 Adolph 976, Id 984, E\ parfe Ricketts, 

4 Adolph, Ifelt^l 999 The weight of authority seems, however, in favor 
of the assignability of half-pay, Tunstall v, Boothby, 10 Sim R 542, 
549 , Wells V Poster, 8 Mees. & Wdlsb R. 149 In this last case, Mr 
Baron Parko s iid I concur jn the opinion, that tbi^ action is not main* 
tamable, upon the ground that, on principles of public policy, the allow- 
ance granted to the defendant was not assignable by him It is not 
nccessiry, in thi^ case, to determine whether this is an allowance, to 
whieh tlio defendant is entitled as a matter of indefeasible right, or 
whether it is payable only during pleasure , although I have a strong im- 
pression that It subfists only during the joint pleasuie of the Treasury 
and ot Parlnmcnt, by which the fund for its payment is provided On 
the other hand even if it be payable only during pleasure, it appears to 
me, lint it is not, therefore, in point of law, the le«s a'»«ignable, however 
little iis \ iluc would be in consequence of its being liable to be withdrawn 
at any inoinent But, viewing the matter on the ground of public policy, 
we are to look, not so much at the tenure of this pension, whether u is 
held for life or during ph isurc, as whether U is, in eilhrr case, such a one 
as the law ought to ailow to be assigned. The oorrect dibtinclion made 
in the eiaes on this subject is, that a man may always assign a pension 
given to Jiirn entirely os a compensation lor past seivices, whether granted 
to him for life, oi merely 'during the pleasure of oiliers In such a oas6, 
the assignee acquires a tale to it both in equity and at law, and may 
icco\er back any sums received in respeet of it by the a&sigiior, aft«r the 
dite of the assignment Hut, where the pension is grinted not excla- 
sively for past seivites, but as a- considciation for some continuing duty 
or servKC, althojiigii the amount of it may be inilueneed bv ihe length of 
the scjrvice which the parly has alreidy performed, u is against the policy 
of the law that it should be assignable ** 

1 Cooper V Reiljy, 2 Sim R. 560 But military ppive-money, although 
rs^^ng in the ipeio bobntj ^ the crown, is held to be different in its nature 
and objects frwa military pay, and treated as a right of property, rather 
than as a person i1 pension ov reward , Alexander t Duke of Wellington. 
3 Kuss. Si Mylne, 35, Stevens v Bagwell, 15 Yes 139, 152. fn this 
last ease, tl^e of fhe Rolls (Sir William Grant) said “ The cap- 

ture of the fort at Ctiinsurah, in July, 1781, was made by The Nvmph, 
sloop of war, fiommanded by Liautenant Stevens, under the orders of Sir 
Edward Ilugbcfir, ind by a detachment of the East India Companj s forces. 
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taken between the case of an assignment of th^,, arrear- 
ages of full pay, or half-pay, or other compensation 
connected with the right to future services, and the 
case of an assignment of the future accruing pay, or 
half-pay, or other .compensation ; as the right to the 
arrearages has become absolute, and the assignment 
thereof may not interfere with any public policy.^ It 


If ihc captured e fects had, after the death of Lieutenant Stevens, been 
condemned as prize to the captors, there can ho no doubt, that hii share 
would have jiassed by his will ; as, though the property was not com- 
pletely vested in the captors until condemnation, yet, after condemnation, 
it is by relation considered as theirs from the time of the capture. The 
captured effects being condemned to the crown, no right to any part of the 
produce can accrue to any one, except by the gift of the crown ; and, as 
Lieutenant Stevens died before any gift was made, hh will could have no 
direct operation upon the subject of that gift. But the intention of the 
crown, in all cases of this kind, is to put what is in strictness matter of 
bounty, upon the footing of matter of right. The service performed is 
thought worthy of reward; and, though the party performing it died be- 
fore payment, the claim of bounty fiom the crown is considered as 
transmissible to his representatives, in the same plight and condition as 
the claim for wages, or any other stipulated or legal remuneration of ser- 
vice. In such cases, the crown never means to exercise any kind of 
judgment or selection with regard to the persons to he ultimately benefited 
by the gift. The representatives, to whom the crown gives, arc those 
v\ho legally sustain that character. But the gift is made in augmentation 
of the estate, not by way of personal bounty to them. They take, sub- 
ject to the same trusts, upon which they would have taken wages or prize- 
money, to which the party, from whom they claim, might have been 
legally entitled.” Lord Brougham, in the former case, said : “lieforencc 
has been made in the case of Stevens*;. Bagwell, (15 Ves. lllil,) where 
that which was a matter of bounty, is put upon the footing of a right. 
So far, to be sure, as the question regards the transmission of the right 
from the grantee, after it has once vested in him, he may sell or asaifn 
the bounty ; he may transmit it to Ids heir, or sue for it, and say it has be- 
come a matter of right, and is no lunger bounty. But is there a shadow' 
of pretence fur asserting, that, as against the crowm, or against trustees 
standing in the place of the cruw'ii, prize is a matter of rigiit, and not of 
bounty^ Such a decision will be sought fur in vain.” 

^ Tanstnll v, Boothhy, 10 Sim. H. 64^, 540; Ellis v. Earle Grey, 

0 Sim. E. 214* See also Grenfell v. Dean of Windsor, 2 Bcavan, B. 541, 
540 
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sefiinSj |fco. that th®^ profits of a public office are not 
assigname,'eve’^ for the benefit of creditors.* 

§ 1040 g. So, an assignment of a bare right to file a 
bill in equity for a fr(|tid, committed upon the assignor, 
will be hold void, aS contrary to public policy, and as 
savoring of the character of maintenance, of which we 
shall jJiwiii^tly speak.* So, a mere right of action for 
a tort is not, for the like reason, assignable.® Indeed, 
it has been laid down as a general rule, that, where 
an eqiritable interest is assigned, in order to give the 
assignee a locus standi in jndicio in a Court of Equity, 
the party assigning such right must have some sub- 
stantial possession, and some capability of personal 
enjoyment, and not a mere naked right to overset a 
local instrument, or to maintain a suit.* 


* Hill r. Faiil, R Chiik h Finnel. 295. But sec Arbuthnot r. Norton, 
5 Moore, \\ 219 ; 10 Jurist, 1 15. 

2 ProsstM- 1 ’. Kdnuinds, 1 Yonnge & Call. 1Rl ; Post, ^ 1018. 

3 Gardner v. Adams, 12 Wend. 11.297. Dunklin r. Wilkins, 5 Ala- 
bama, 100. 

4 Prosser v. Kdmonds, 1 Youn^je fz Coll. 481, 400 to 490. In this case, 
Lord Abin^er examined llie doctrine at largo, and said : “ With respect 
to the qiiosuon :ib to the validity of an assignment of a right to file a bill 
in equity, 1: must di.^tinguisli between ihiti sort of case, and the assign- 
ment of a ('hose in action or equity of redemption. It may be said, that 
the assigiiniLMit of a mortgaged estate is nothing more than aa assignment 
of a right to file a hill in equity. But the equity of redi'mption arises out 
of an interest, though only a partial iniCTCst. Courts of Law’ and Equity 
treat the mortgage as a mere security, and there is an interest loft in the 
mortgagor, which ho may assign. But, in a case where a parly assigns 
hi#i;1S’hol(j e.^tale, and afterwards makes an assignment generally of the 
samo estate to another person, and the second assignee claims to set aside 
the first assignment as fraudulent and void, the assignor liimself making 
no eoritplainl of fraud whatever, it appears to mo, that the right of the 
second assignee to make such a claim would be a question deserving of 
great coiiMdoratiori. My present impression is, that such a claim could 
not be sustained in equity, unless the party, who made the assignment, 
joined in the prayer to set it aside. In such a case, a second assignment 
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* § 104i’.' The distinction betwcfen the operation of 
assignment? at law, and the operation of them in 


is merely that of u right to file a bill in equity for a fraud ; and 1 should 
pay, that some authority is heoessary to show, that a man can assign to 
ftdother a right to hie a hill fur a fraud committed upon hj|pmjf*^’ And 
again: “The remaining cause of demurrer, namely, thsElUHd plamtiflTs 
have no right to equitable relief, raises an important and curious ques- 
tion, which is this : Whether br not parties, who either become purchasers 
for a valuable cor^ideration, or who ♦akc an Assignment in trust of a mere 
naked right to file a bill in equity*, shall be Entitled to become pUi^ifls in 
equity in retpert of the title eo acquired. Now, in the coursa^of the 
argument, it was urged, tli:»t an 'equitable, as well as a legal interest ’may 
be the suhjeet of conveyance, and that the nssignec of a chose in action 
may file a bill in equity to recover it, alibongh he cannot proceed at law* 
for that purpose. Hut, where an equitable interest is assigned, it appears 
to me, that, in order to giva tlw a»signee?i7o(f<f standi in a Court off 
Equity, the party assigning that right must have some sulistantial. posses- 
sion, some capability of personal enjoyment, and not a mere nuked right 
to overset a legal instrument. For instance, that a mortgagor, who con- 
veys his estate in fee to a mortgagee, has in himself an equiiahle right to 
compel a rceonveyance, when the mortgage- money is paid, i& true. But 
that is a right reserved to himself by the original security ; it is a right 
coupled with possession and receipt of rent, anvl ho is protected so long 
as the interest is paid; and it does not follow’, that the assignee of ihe 
mortgage and the morigagee may not adjust their rights without the in- 
tervention of a Court of Equity. In the present case, it is imjiossiblo that 
the assignee can obtain any benefit from his security, except through the 
medium of the Court. ^ He purchases nothing but a hostile right to bring 
parties into a Court of Equity, as defendants to a bill filed for the purpose 
of obtaining the fruits of his purchase. So, where a peison takes an 
assignment of a bond, he has the pos«ession ; and, altliongh a Court of 
Equity will permit him to file a bill on the bond, itj'does not follow that 
he is obfigfd to go into a Court of Equity td enforce payment of it. So, 
other cases might be staled to sho^, that, where Bkinity recognizes the 
assignment of an equitable interest, it is such an infeiest as is rccogi^^d 
also by third per.sons, and 'not merely by the parfy iiibistinjg on them. 
What is this but the purchase of a mere right io recover^ It is a 
— not of our law alone, but of that of all countries, (sec Voct. Comm, 
ad P^nsdect. Lib. 41. tit. 1, sect. 38,) that the mere right of purchase shall 
not give a man a right to legal remedies. I'lie 'contrary doctrine is 
nowhere tolerated, and is against good policy. All our cases of main- 
tenance and ‘cbaniperiy are founded on the principle, that no encourage- 
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Equity,, may be very familiarly shown by a few illus- 
trations, derived from cases of bailments and consign- 
ments. In the common case, where money or other 
property is delivered by a bailor to B. for the use of 
C., or to be delivered to C., the acceptance of the bail- 


ment 8houl^b0 given to litigation by the introduction of parties to enforce 
those which others are not disposed to enforce. Thei;e are many 

cases where the acts charged may not amount precisely to maintenance or 
champerty, yet of which, upon general principles, and by analogy to such 
acts, a Court of Equity will discourage the practice. Mr. Girdlestone was 
so obliging as to furnish me with a case, that of Wood v. Downes, (18 Yes. 
120,) in which it appears to me, that the principle laid down hy Lord El- 
don goes the full length of supporting the judgment of allowing this 
demurrer. That was a bill filed to set aside certain conveyances, which 
it was alleged were obtained by the defendant, in consequence of his situa- 
tion of solicitor to the plaintiffs, the estate comprised in the conveyance 
not being in tlicir possession at the time, but subject to litigation. Lord 
Eldon, ill decreeing relief, adopted not only the ground that the party was 
the solicitor of the plaintilfs, but that the transaction was contrary to good 
policy. He said: ‘ Tlie objection, therefore, is not merely that which 
flows out of the relation of aitorncy and client, but upon the fact, that 
this was the purchase of a title in litigation, with reference to the law of 
mainienaiice and champerty ; ’ and he accordingly decreed the conveyance 
to be set aside, on the ground of litigated title. Here the pruccef^^g is 
the coiiverso of that in Wood v. Downes. It is not to set aside the con- 
veyance in question, but to establish it. The principle is the same in both 
cases; for if, under the present circumstances, Robert Todd had filed his 
bill against the plaintifl's, I should have declared it to be a void deed, 
and should have ordered it to be set aside. Upon the same facts, there- 
fore, 1 ought to refuse to establish the deed in their favor. But the 
case does not rest here. There is a short but useful statute, which 
it is proper to refer to, that of the 32d of Hen. VHl., ch. 9, which is a 
legislative rule on the subject, and consistent with general policy and 
the principles of Courts of Law and Equity. Under the statute, if the 
p6|4ion who parts with his title has not been in actual possession of the 
land within a year before the sale, he, as well as the buyer, is liable 
to the penal consequences of the act. 1 do not say, that that is precisely 
the case here, because the conveyance purports to contain an ulterior trust 
fur the party assigning, and, therefoie, an action could not be brought 
against him on the statute. At the same time, it is to be observed, that, 
from many cases in Anderson and Coke, it appears that Courts of (Com- 
mon Law were favorable to actions on the statuie, considering them to be 
EQ, JUR. — VOL. II. 36 
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meut amonnts to an express promiee from the bailee to 
the bailor, to deliver or pay over the property accord- 
iagly- ’In such a case, it has boon said, that the' person, 
jtor -whose use the money or property is so delivered, 
may maintain an action at law therefor against the 
hailee, without any further act or assent on the part of 
the bailee; for a priviiy is cre&ted^betweeil, them by 
the..original undertaking.* But of this dootrino some 
iSdoubt may perhaps be entertained, unless there is some 
^ct done by the bailee, or some promise made by him, 
whereby he shall directly contract an obligation to 
such person to deliver the money or other property 
over to him;- otherwise it would seem, that the only 
contract would be between the bailor and his immedi- 
ate baile''.® ' But, be this sb it may, it is certain that 


lughly beneficial, and ^ot .without good oaiise to be restrained. It hab 
been the opinio^i of some learned persons, that “the old rule of law, that 
a chose in .action is not assignable, was founded on the principle of the 
lawCtbt permitting a sale of a right to litigate. That opinion is to be mot 
}i?ith in Sir William Blacksfone and the earlier reporters. Courts of 
Jjq^ty, it i^ true, have relaxed that rule^ but only in the cases whioh I 
have mentioned*, whdre sogiething more than a niorc right to litigate has 
been assigned. Where a valuable consideration has passed, and the party 
23 put in possession* of that which he might acquire without litigation, 
4he)re Courts of Equity will allow the assignee to stand in iho right of 
,itsaAgoor. .^^This is not''that caso. Robert Todd, when he assigned, was 
lin possession of nothing bur a mere naked right. He could obtain nothing 
without filing a bill. . No case can bo found, which decides that buch a 
right can bo the subject of assignment, either at law or in Equity ’’ 
Post, § IQ48, note (3). • 

^ Story on Bailments, ^ 103; Israel u. Douglas, 1 II Black. R. 

Bac. Abr. Bailment D.; Farmer e. Russel, 1 Bos. & Pull. 2\)o ; Pridd\ 
ivBofe, 3 Meriv. R. 96, 103 ; Row v. Dawson, 1 Vcs. 331 
^ See Pigoti v. Thompson^ 3 Bos. & Pull. 149 ; Williams v. Everett, 
14 East, R. 582 ; Yates v, Bell, 8 Barn. & Aid. 613; Grant v. Austen, 
$ Pr|ce, R. 58 ; Tiernan o. Jackson, 5 Peters, R. 597, 001 ; Post, ^ 1042. 
1046; Story on Bailm. § 103; Prosser o. Edmonds, 1 Younge & Coll. 
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a, remedy would' lio?'^ Equity tinder thq cuculA«/ 
stances, ^s a matter of trust ; ib^ it Is laid down a' 
work of very high authority, ** If a jnan gives gpods or 
chattels to another i|f>on trust, to deliver them to a 
stranger, Chanceiy will oblige him to do it.” ^ 

$ 1012. But if a remittance be made of a bill to a 
bailee to collect the amount, and also to pay the pto> 
ceCds, or part thereof, to ceitain enumerated creat- 
ors ; theie it has been held, that the mere receipt of 


181, 400 to 409, Lilly v. Hayes, 5 Adolph & Ellis, 548. See An^e, 
^ 072, 1036 I , Post, 1106, Comyns’s Digest, Action upon the Case on 
Assumpsit, D 13 There is ctrtainly some confusion in the eases in the 
books on this subject Lord Alvanlcy, in Pigott t Thompson, 3 Bo& & 
Pull 1 19, srem*^ to have thought, that if A lets land to B , in consideration 
of \\hich B promises to pay the rent to C, the latter mny maintain anr 
aclion on that promise. But he said that lira brotheis thought differently. 

50 m Mirchmgton v Vernon, cited in 1 Bos df Pull 101, note, Mr. 
Justice Buller is reported to hue siid, that if one person makes a promise 
to another for the benefit of a third, that third may maintain an action 
upon It Piobably it will lu found, upon a thorough examination of the 
cases, tint the true principle, on which they have froceeded, is, that, 
where the promise is construed to be made to A , for the use or benefit ot 
13 , A alone can maintain an action theicon But if there is promise in 
^^enti il terms, which miy be construed to be made to B through A , there, 
J3 may miintiin an aoVion thereon. The cases ef Williams v Everett, 
1 1 East, 5s2 and Tiernan v Jackson, 5 Peters, R. 507, 601, contain the 
fullest eviobitions of the doctrine See also llie reporter’s learned note 
(t/) to 1 ijoit t Ihompson, 3 Bob & Pull. 149 See also Martyn i 
Ilind, Cowp It 137, S. P. Lilly v Hayes, 5 Adolph. Ellis, S48. 
In l)\ parte South, 3 bwanst R 303, Lord Eldon said, “ It has been de- 
cided in bankruptey, that if a creditor gives an order on tiis debtor to pay 
a sum in dischaigo of his debt, and that order la. shown to the debtor it 
binds him , on the othef hand this doctrine has been bronght into dou&t, 
by some decisions lo the courts of law, who require that the party re- 
eciving the ordci shoul 1 in some way enter into a contract. That hab 
been the course of their decisions, but i» certainly not the doctrine of this 
court.” See, albo, Fitzgerald v »Stcwart, 2 Sim R 333 , S C. 2 Russ 

51 M 107 , Lett V Llbrris, 4 bim. R. 609. « 

^ Com Dig. ( htnnni/i 4 W. 5 , Id. 2 A 1 , Ante, § 458, note (5) 
See also Scott i Porchcr, 3 Men? R 658, 659 
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the bill, and even the collecting of the contents, will 
not necessarily amount to such an appropriation of 
the money to the use of the creditors, as that they can 
maintain a suit at law for the same, if there are cir- 
cumstances in the case, which repel the presumption 
that the bailee agreed to receive, and did receive, the 
money for the use of the creditors.* For nntil such 
assent, express or implied, no action lies at law, any 
more that it- would lie against a debtor without, such 
assent, if a debt were assigned by a creditor, in favor 
of the assignee.® 

§ 1043. So, if a draft or order is drawn on a debtor 
for a part or the whole of the funds of the drawer in 
his hands ; such a draft docs not entitle the holder to 
maintain a suit at law against the drawee, unless the 
latter assents to accept or pay the draft.® The same 
principle will apply to a case, where an equitable (but 
not legal) interest in specific property, in the hands 
of a bailee or factor, is intended to be transferred by 
an assignment to creditors ; or, where specific property 
is remitted on consignment for sale, with directions to 
apply the proceeds to the payment of certain specified 
creditors. In each of these cases, some assent to the 
appropriation, express or implied, by the bailee or 
consignee, must be established, to justify a recovery at 
law by the creditors.* 


1 Williams v. Everett, 14 East, H. 5R2; Yates v. Bell, 3 Barn. & Aid. 
643; Grant v. Austen, 3 Price, II. 58; Tiernan v, Jackson, 5. Peters, R. 
507 to 601. 

s De Bernales v. Fuller, 14 East’, R. 590, note ; Post, 1100. 

^ Mand^ville v. Welch, 6 Wheat. R. 277,980; Tiernan v. Jackson, 
5 Peters, K. 597 to 001 ; Adams v. (>laxton, 0 V’^es. 231. 

4 Ibid. ; Williams v- Everett, 14 East, 582; Yales v. Bell, 3 B. & Aid. 
1^3; Baron v. Husband, 4 B. & Adolph. 611 ; $ 1042, note. 
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§ 1044. ^rit in.TOses oj^.fjbist ' sbrij tiie transaotl^' 
win have a very different Qperation in Equity. - Thi^s, 
for instance, if A., Wing* a debt due^'te him’ ftom B., 
should order it ^to^'l^e paid to C./ tibo ordei^ would ■ 
amount in Equity ‘ an assignment of fhe*. dsfct, andf 
would bo j enforced in' 'Equity, although the debtor had 
not ass^lqd thereto.^ ’ '-^ho same principle would hppiy 
to the case^'of an assigpment of a part of stich debij* 

• In each case, a trust would be created in favor of tlie 
equitable assignee on.the fUnd, and would constitute an- 
equitable lien upon it. 

§ 1045. In regard to the other class of cases, -above 
suggested, namely, those where the question ptiny arise* 
of an absolute appropriation of the proceeds .o| an 
assignment or remiltance, directed to be paid to par- 
ticular creditors. Courts of Ecfhity, like Courts 'of 
Law will not deem the appiopriation to the creditors 
absolute, until the creditors have notice thereof, and 
have assented thereto. For, until that time, the man- 
date or direction may be revoked, or withdrawn ; and 
any other appropriation made by the consignor, or 
remitter of the proceeds.® The true test, whether an ' 


* Anlc, ^ 983, 973 , Et paite South, 3 Swanst. R. 393 , Lett ». Morris, 

1 Sub. 11 607 , Ex parto AIHcrson, 1 Aladd. R 63 ; Manderille r Welch, 
o Wheat. R. 877, 886 j Tietnan v. Jackson, 5 Petetsf R. 598. See 
(’ollyer v Fallon, 1 Turn & Russ. R. 470, 47^, 476 ; Adame t). Claxton, 

6 Ves. 830 ; Row v. Dawson, 1 Vee. 331 ; Pnddj! v. Rpse, 8 Merin R. 
86, 103 ; Morton v. Naylor, 1 Hill, N. Y. Rep. 683. . 

»Ibid.; Smith v. Emett, 4 Bro.' Ch. R. 64; Letts. Morns, 4 Sim. 
R. 607 ; Morton v. Naylor, 1 Hill, N. If. Rep. 683 ; Watson v, Duke of 
Wellington, 1 Russ. ^ M. 603, 605. , J 

® Scott V. Porckcr, 3 Menr. R. 668. See also Aelon v. W'oodgate, 

3 Mylno St Keen, 463; Walwyn v. Contts, 8 Merir. R. 707, 708; S. O. 

3 Sim. R. 14 ; Gerrard v. Lord Lauderdale, 4 Rnss. & My Ins, 461 ; Gas-' 
koll V Gaskell, 3 Youngo St Jetv. 603 ; Mabor v. pobbs, 3 Younge Sf ‘ 
Jerr. 387 , Ante, ^ 972 and note ; § 1030 a,, 1036 i. . , ' ‘ 
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absolute appropriation is made out, or not, depends 
upon the point, at whose risk the property is ; and, 
until the creditor has consented, the 'property will 
clearly he at the risk of the assignor or remitter.^ But 
if, upon notice, the creditors should assent thereto, and 
no intermediate revocation should have been made by 
the assignor or remitter ; there, in Equity, the tissignee 
or mandatary \yill be held a trustee for the creditors, 
and they may maintain a bill to enforce a due perform- 
ance of the trust. For, although the assignee or man- 
datary has a perfect right, in such a case, to refuse the 
trust ; yet he cannot act under the mandate, and re- 
ceive the proceeds, and hold them discharged from 
the trust, thus created, and still subsisting between the 
mandator and the creditors." The property comes to 
his hands, clothed with the trust, by the act of parties, 
competent to create and establish it ; and his assent is 
in no just sense necessary to give validity to it in 
Equity. If, at the time of such assignment or remit- 
tance, the very arrangement and appropri.ation of the 
proceeds had been actually made between the assignor 
or remitter and the creditors, it would clearly bind the 
proceeds in the hands of the assignee or mandatary, 
subject to such appropriation, whether ho assented to 
it, or not.® And it can make no just difference, that 
the arrangement is subsequently made by the same 
parties, as they still remain competent to enter into it.^ 


1 Williams v. Everett, 14 East, R. 582 ; Tiernan v. Jackson, 5 Peters, 
R. 598. 

9 See Yates v. Pell, 3 Barn. & Aid. 643 ; Ante ^ 1036 n., 1036 5. 

3 $ee Fitzgerald v. Stewart, 2 Sim. H. 333 ; Ante, 1011. 

4 See Watoon r. Duke of Wellington, 1 Russ. & Mylne, R. 602 ; 
llassali V. Smithers, 12 Vos. 119. But see Ex parte Hey wood, 2 Rose, 
R. 355. 
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§ 1046. It is trnej'that, in every case, where a con- 
signment or remittance is made, with orders to pay 
over the proceeds to a third person, the appropriation 
is not absolute ; for it amounts to no more than a 
mandate from a principal to his agent, .which can give 
no right or interest to a third person in the subject of 
the mandate. It may be revoked at any time before 
it is executed, or at least, before any engagement is 
entered into by the mandatary with the third person, 
to execute it for his benefit ; and it will be revoked by 
any prior disposition of the property, inconsistent with 
such execution.! But if no revocation is made, and 
the mandate continues in full force, the trust, as such, 
continues for the benefit of such third person, who, 
after his assent thereto, notified to the mandatary, may 
avail himself of it in Equity, without any reference to 
the assent or dissent of the mandatary upon such no- 
tice ; for his receipt of the property binds him to fol- 
low the orders of his principal.® 

§ 1047. In order to constitute an assignment of a 
debt or other *chose in action, in Equity, no particular 
form is necessary. A draft drawn by A. on B., in favor 
of C., for a valuable consideration, amounts (as we have 
seen) to a valid assignment of so much of the funds of 
A. in the hands of B.^ So, indorsing and delivering 
a bond to an assignee for a valuable consideration, 
amounts to an assignment of the bond.* Indeed, any 


‘ ScoU I). Porelicr, 3 Meriv. R. 662, 661; Acton v. Woodgate, 2 Mylne 
& Keen, 4'J2 ; Ante, ^ !)72, 1036 a., 1036 h. 

3 llassall t'. Smithers, 12 Yes. 1 19, 122. 

® Ante, ^ 1043; Rnw v. Davvson, 1 Yes. 332; Crowfoot r. Gurney, 9 
Bing. It. 372 ; Smith r. Everett, 4 Bro. (Jh. K. 61. 

4 Row ». Dawson, 1 Ves. 332; llyall e. Rollos, 1 Yes. 318, 375; 
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Older, writing, or act, which makes an approj/Hation of 
a fund, amounts to an equitable assignment of that fUnd.' 
Tho reason is, that the fund, being nyittcr not assign- 
.able at law, nor capable of manual possession, an appro- 
priation of it is all that the nature of the .case admits of, 
and therefore it is Held good in Equity.® An assigninent 
of a debt may be by parolj as well as by dedd^' As the 
assignee is generally entitled to all the remedies of the 
assignor, so be is generally subject to all 'the equities 
between the assignor and his debtor.^ But, -in order to 
perfect his title against the debtor, it is indispensable' 
that the assignee should immediately give- notice of the 
assignment to the debtor j for, otherwise, a - priority of 
right may bo obtained by- a subsequent assignee, or tho 
debt may be discharged by a payment to the assignor 
before such notice.® 

§ 1047 a. In cases of assignments of a debt, where 
the assignor has collateral security therefor, the as-' 
signee will be entitled to’ the full benefit of such secur- 
ities, unless it is otherwise agreed between the parties.® 

. * 


"Townsend v. Windham, 3 Vcs. C; 1 Madd. Ch. Pr; 434 ; Ex' parte Al- 
derson, 1 Madd. R. 53 ; Burn v. Carvalho, 4 Mylne & Craigs, Gi)0, 702 ; 
Yeates v. Groves, 1 Yes. Jr. 280, 281 ; Ex partp South, 3 Swafist. It. 
393. 

1 IMorton v.- Naylor, 1 Hill, N. Y. Rep. 583 ; Burn ,v. Carvalho, 4 

Mylne & Craig, 690, 702. , ♦ 

2 Clemson v, Davidson, 5 Binn. R. 392, 398. 

3 Heath V. Hall, 4 Taunt. R. 326 to 328.; S. C. 9 Rose, R. 271 ; Tib- 
bets r. George, 5 Adolph. & Ellis, 107, 116, 116. 

4 1 Madd. Ch. Pr. 435, 436 ; Priddy v. Rose, 3 Meriv. R. 86 Coles 

t\ Jones, 2 Vein. 692 ; Murray v, Lylburii, 2 Johns. Ch.Tl. 441 ; Post, 
§ 1057. . 

6 Foster r. Blackslono, 1 M. & ’Keen, 29>; Tirnson v. Ihmsbottoin, 
2 Keen,.R. 35; Meux o. Bell, 1. Hare, Ch. R. 73 ; Ante, § 421 a, 399, 
note (1), 1036 a ; Post, § 1057, 

^ Foster v. Fox, 4 Watts & Serg. 92. 
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Thus, for example, the assignee of a debt secured by a 
mortgage, will be held in Equity entitled to ttie benefit 
of the mortgage.* So, in Equity, although not at law, 
if a debtor, having goods in the hands of his agent at a 
foreign port, sends a letter to his creditor C., promising 
tO' direct B. to deliver over the goods to D. as the agent 
of C. at the port, and while the letter is on its way to 
B. the debtor becomes bankrupt, the creditor will still 
be held entitled to the goods.® 

§ 1048. It is principally in cases of assignments that 
Courts of Equity have occasion to examine into the 
doctrine of champerty and maintenance ; and, therefore, 
it may be here proper to glance at this important topic. 
Champerty ( Campi partilio) is properly a bargain be- 
tween a plaintiff or a defendant in a cause, campimi 
partire, to divide the land or other matter sued for 
between them, if they prevail at law ; whereupon the 
champertor is to carry on the party’s suit at his own 
expense.® Maintenance (of which champerty is a spe- 
cies) is properly an ofiicious intermeddling in a suit, 
which no w'ay belongs to one, by maintaining or assist- 
ing either party with money or otherwise, to prosecute 
or defend it* Each of these is deemed an offence 
against public justice, and punishable accordingly, both 
at the Common Law and by statute, as tending to keep 
alive strife and contention, and to pervert the remedial 
process of the law into an engine of oppression.® 


^ Pfiliison r. Hull, 9 Cowen, R. 747 ; Cathcarl’s appeal, 1 Harris, 416. 
2 Burn I’. Carvalho, 4 Myliie & C'raijy, 690. 

^ 4 Black. C'omm. 135; 2 Co. Inst. 561 ; Williams v. Proiheroc, 3 
Youiiire & .lorv. 129; Thalimcr v. Briuckerhoff, 20 Johns. R. 380; JS. C% 
3 Co wen, R. 023. 

^ 4 Black. Comm. 135. 

5 Ibid. — Hawkins, in his Pleas of the Crown, Vol 1, B. 1, cli. 66, $ 1, 
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, § 1048 a. But the doctrine of the Common > Law 
as to chaioperty and maintenance is to he understood 
with proper limitations and qualifications, and cannot 
he applied to a person having an interest or believing 


« f 

(Loach’s edit. 1795,) says : seezneth to bo a high, offence* at Common 

Law to buy or sell any doubtful title to lands known to be disputed, to the 
intent that the buyer may carry on the suit, which the seller doth not think 
it worth his while to do, and on tliat consideration sells his pretensions at 
an under rate. And it^eerae^ not to be materia! whether the title so sold 
be a good or a bad one, or whether the seller were in possession or not, 
unless possession were lawful and uncontested.” Thjs is laying down the 
doctrine 'very broadly, and more broadly than it is laid down in Black- 
stone’s Commentaries (4 Black. Comm. 135.) Thu Statute of 32d lien. 
Vm. ch. 9, provides, That no person o« persons whatsoever shall bargain, 
-buy, or sell, or by any ways or means, obtain, get, or have any pretend- 
ed rights or t’lles to take, promise, grant, or covenant to have any right or 
title of any person or persons to any jnanurb, lands, tenements or heredita- 
ment«?, but if (unless) such person or pet sons, ihcir ancestors, or they by 
whom they claim the same, have been in possession of the same, or the 
reversion or remainder thereof, or taken the tents and profits thereof, by 
the space of one whole )ear next before the ‘•aid bargain, covenant, grant, 
or promise made upon pain,” &c. (2 Hawk. Pleas of the Cnnvn, by Leach, 
B. 1, ch. SO, ^ 4.) Mr. Russell (on Ciimes, Vol. 1, B. 2, ch 21, p. 200.) 
says : “ Maintenance seems to signify an unlawful taking in hand, or up- 
holding of quarrels or sides to the disturbance or hinderance of common 
right. This may be, where a person assists another in his pretensions to 
lands by taking or holding the possession of them by force or sublilty, or 
where a person stirs up quarrels and suits in iclation to matters wherein 
he IS in jio ways concerned ; or it may be, where a person offipiously intcr- 
niedtlles in a suit depending in a couit of justice, and in no^way belonging 
to him, by assisting eitlicr party w^itli money, or otherwise, in the prose- 
cution or defence of such «<uit. Where there is no contract to have a part 
of the thing in suit, the party so intermeddling is said to be guilty of main- 
tenance. But if the party stipulates to have part of the thing in suit, his 
ofience is called champerty.” It would seem, that, where a party pur- 
chases the whole matter in controversy, and brings the' suit, not to sup- 
port the title of another, but to support' his own title, the ca.% would not 
fall within the predicament either of maintenance or champerty, as thus 
defined by Mr. Russell or by Mr. Justice Blackstone, although it may be 
within the scope of the offence described by Hawkins, or of the Statute of 
32 Henry Vlll. ch. 9, respecting the buying or selling of pretended or dis- 
puted titles. Be this as it may, it seems difficult to perceive how the Ian- 
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that ho 'has aa' interest in the subject in dispute and. 
horn fide actiiig in the silit ; for he may lawfully assist 
in the defence or maintenance of that suit.^ 


gnage can l|.e supplied to matters of trast in lands, actual or constructive, 
^here the ituat, although disputed, falls within the jurisdiction of a Court 
of Equity. ' Tjhe case of a. bill, brought for a specific performance of a 
disputed contract respecting the purchase of lands, by an assignee of the 
. seller or buyer, turns upon the ground trust ; and yet it has been uni- 
formly hdd to be within the jurisdiction of Cour^ of Equity. (Post, 
^ 1049 to 1051.) So the case of the assignment of a disputed debt or chose 
in action, or covenant, has been held a good assignment in. Equity. See 
Post, ^ 1053, 1054, 1057. The true -distinction, will, perhaps be found to. 
be, that the doctrine of maintenance and champerty, and buying pretended 
titles, applies only to cases where there, is an adverse tight claimed under 
an independent title, not in privity with that of the assignor or seller, and 
not under a disputed right, claimed in privity, or under a trust for the as- 
signor or seller. It is not strictly maintenance for a stranger to advance 
money for, or to agree to pay the costs of a suit not yet commenced { for 
the offence consists in such acts done after a suit is commenced. But 
Courts of Equity deem such acts as savoring of maintenance \ and, iliere.- 
fore will not enforce any Contracts or rights growing out of them. Wood 
V. Downes, 18 Yes. 125. In Harrington t). Long, (2Mylnc & K. 592,) the 
Master of the Bolls defined maintenance somewhat differently from what 
it is in the text. He said : ** Maintenance is, where there is an agree- 
ment, by whicli one party gives to a stianger the benefit of a suit,, upon 
condition that he prosecutes it.” See also Prossor v. Edmonds, 1 Younge 
& Coll. 406 to 499 ; Ante, ^ 1040 c ; Baker v. Whiting, 3 Sumner, R. 
475 ; Post, ^ 1050 ; Hunter v. Daniel, 9 Jurist. 527, 521 ; the. comments 
of Mr. Vice-Chancellor Wigram on Harrington v. Long, 2 Mylne'& Keen. 
592, and Wood D, Downes, 18 Vcs. 120. 

1 In Findon r. Parker, 11 Mces. & Welsh. R. 675, 682, Lord Abioger 
said : ** The law of maintenance, as 1 understand it upon' the modern con- 
structions, is confined to cases where a.man improperly, and for the pur- 
pose of stirring up litigation and strife, encourages others to bring actions 
or to malm defences which they have no right to make^ 1 do not like to 
givo an opinion upon an abstract case, and, therefore, am not desirous to 
consider it ; but if a man were to see a poor person in the street oppressed 
and abused, and without the means of obtaining redress, and furnished 
him with money or employed an attorney to obtain redress for his wrongs, 
it would require a very strong 'argument to convince mo that that man 
could bo San] to be stirring up litigation and strife, and to be guilty of the 
crime of maintenance ; I am not prepared to say, that, in modern times 
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§ 1049. It was chiefly upon the ground of cham- 
perty and maintenance, that the Courts of Common 
Law refused to recognize the assignment of debts, 
and other rights of action and securities ; although 
(as wo have seen) the same doctrine does not prevail 
in Etiuity. But still, Courts of Equity are ever 
solicit ious to enforce all the principles of law, respect- 
ing champerty and maintenance ; and they will not, 
in any case * uphold an assignment, which ipvolvcs 
any such offensive ingredients.'^ Thus, for instance, 
Courts of Equity, equally with Courts of Law, will re- 
pudiate any agreement or assignment made between a 
creditor and a third person, to maintain a suit of the 
former, so that they may share the profits resulting 
from the success of the .suit; for it will be a clear 
case of champerty.® So, an assignment of a part of 


courts of justice ought to come to that conclusion. However, I give no 
opinittn up(»n that point. In this case, I proceed upon the grimiid, that 
there >\'as reasonahle evidence of a common link of inicresl umiing the 
proprifMots of llie lands in question, at the lime they made the agreement.” 
See also Techell v, Watson, 8 Mees. & Welsh 091 ; Hunter Daniel, 
4 Hare, R. 4d0 ; Flight v. Leman, 1 Adolph. Si Fllis, New R 883; Co. 
Litt. 308 If ; Hunter v. Daniel, 9 Jurist, fiiiO, (for 181.5,) where Mr. Vice- 
Chancellor Wigram comments on the authorities. Cull v, Calef, 13 Mctc. 
362 ; Ramsey v. Trent, 10 13. Mon. 336. 

1 See Hoyt v. Thompson, 3 Sandf. R. 411; Hopkins V. Hopkins, 
4 Strobh. Eq. R. 207. 

2 Strachan i?. Grander, 1 Eden, R. 303, and note ; Id. 309 : Skapholmc 
V. Hart, Rep, Temp. Finch, 477 ; Hurkc r. Green, 2 B. & Dealt. f»17; 
Wood V, Downes, 18 \’’es. 125, 126; Wood r. Griffiih, 1 Swanst R. 55, 
56 ; Wallis i’. Duke of Portland, 3 Ves. R 493, 502; Slone v. Yea, Jac. 
Rep. 426 ; Ante, ^ 291, 297 ; Arden v. Faiicrson, 5 Johns. Ch. R. 44, 
48 , 51 . 

3 Hartley v. Russell, 2 Sim. & Slu. R. 244 ; Satterlee v. Frazer, 2 Spindf. 
R. 141. See Riggs v, Shuriey, 9 Humph. 71. In Hunter v. Daniel, 
9 Jurist, p. 526, 581, Sir James Wigrain, V. C., said : “ 1 am hy no means 
certain that the opinion of Sir John Leach in that case, (Harrington r. 
Long, 2 M. & K. 590,) is perfectly consistent with what he decided in 
Hartley ir. Russell, 2 Sim. & Stu. 244.” 
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the subject off a pending pn^ suit, to a Aavy ag^nty 
in consideration' of His undertaking to ;^ndebtnify l^e 
assignor against 'thO costs and charges of the sui^ Will 
be held void in Equity ; for it amounts to champerty, 
in being the unlawful maintenance of a suit, in consi- 
deration of a bargain for part of a thing, or some profit 
out of it.* So, a bill to enforce a title acquired by a 
conveyance of real estate, from a person out* of pos- 
session, in consideration of money advanced, and to be 
advanced, on suits for the recovery thereof, "will be 
dismissed, even although the parties are first cousins ; 
for it amounts to maintenance and is the buying of a 
pretended title.® The only exceptioixs to the general 
rule are of certain peculiar relations recognized by the 
law ; such as that of father and son ; or of an heir ap- 
parent; of the husband of an heiress or of master and 
servant ; * and the like. 

§ 1050. But consistently with these principles, a 
party may purchase, by assignment, the whole interest 
of another in a contract, or security, or other property 
which is in litigation, provided there be nothing in the 
contract, which savors of maintenance ; that is, pro- 
vided ho does not undertake to pay any costs, or make 
any advances beyond the mere support of the exclu- 
sive interest, which ho has so acquired.® Thus, for 


1 Stevens i» lHgwell» 15 Ves. 156. 

3 Burke 17. Green, 2 B. & Bead. 521, 523 , Marquis oF Cboltnoiuleiey t7 
Lord Clinton, 2 Jao. & Walk. 135, 136 ; Powell u. KnWlqr, 2 Ajlk# 221; 
Bayly t.Tyrell, 2 B. & Beatt. 358, Tlialbimer t;. Bnod^erhofiT, 8 Cowen, 
R. 623 

3 Ibid. , Moore v. Usher, 7 Sitn. B. 384. 

4 4 Black Com. 1^5. 

^ See Williams v Protheroe, 5 Bing. R. 300 ; C. 3 Voonge Jerv. 
129 , Harrington v. Long, 2 Hylne & Koen,»592 , Thalhmer ti. Brinckf 
erhoflT, 3 Cowen, R. 623. But see Prosser v, Edmonds, 1 Younge & Coll. 
485, 4')6 to 499 ; Hartley v, Russell, 2 Sim & Stu. 244 ; Hunter d Dame), 
9 Jurist, p 626, 631, (for 1815). 
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example, it is extremely clear, that an equilablc inter- 
est, under a contract of purchase of real estate, may 
be the subject of sale. A person, claiming under such 
an original contract, in case ho afterwards sells his 
purchase to sub-purchasers, becomes, in Equity, a trus- 
tee for the persons, to'whom he so contracts to sell. 
Without entering into any covenant for that purpose, 
such sub-purchasers are- obliged to indemnify him from 
the consequence of all acts, which he must execute for 
their benefit. And a Court of Equity, not only allows, 
but actu.ally compels him to permit them to use his 
name in all proceedings for obtaining the benefit of 
their contract. Such indemnity and such proceedings, 
under such circumstances, are not deemed luainten- 
ance.‘ So, if there be a trust estate in lands, either 
actual or constructive, which, however, is controverted 
by the trustee, the cenlui qm lni4 (or beneficiary) 
may, nevertheless, lawfully assign it; and tho assignee 
may, in Equity, enforce his rights to the same, if the 
assignment does not, in the sense above stated, savor of 
maintenance.® 


IWood r. Griffilh, 1 Swanst. R. 55, GG; S. (’. Sujrilen on Vendors, 
ch. 9, ^ 6, p. 4b8, (7lh edit.) The case of Arden v. Paiterson (5 Johns. Ch. 
R. 44,) may seem to support a di/Terent doclinc. Tliat cas^e was decided 
upon principles perfectly clear, with refer^ce to the relation of the parlies, 
(Attorney and Client,) and the other circumstances. If it should be thought 
to lay down the more general doctrine, that a ])urchaso cannot he made ab- 
solutely of a cho.se in acliun, or other mailer in controversy, it would 
hardly be reconcilable with the other cases referred to in the text. See 
also Thai him or v. BrinckerhoG', 3 Co wen, R. G23 ; Harrington v. Long, 
2 Mylne & Kcmi, 590, 592, 593. 

3 Baker v. Whiting, 3 Sumner, R. 475, 481 to 484. On tliis occasion 
the Court said : “ The main objection, however, taken to the operation of 
this deed, is, that, at the lime of this conveyance hy Siimpson lo Baker, 
the defendant was in full possession and seisin of tlic ])rcnii.sc.s, claiming 
tliem in his own right, and of course, that Stimpson was then disseised, 
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§ 1051. This doctrine has been fully recognized by 
an eminent judge, who, on one occasion, where a sub- 


and the conveyance to Baker was void under the operation of the Common 
Law relative to maintenance and champerty, and the Statute of 32 Plenry 
VIII. cli. 9, made in aid thereof. This statute prohibits, under penalties, 
the buying or selling of any pretended right or title to land, unless the 
vendor is in actual possession of the land, or of the reversion or remainder. 
The object of the statute, as well as of the Common Law, was doubtless, 
to prevent the buying up of controverted legal titles, which the owner did 
not think it worth his while to pursue upon mere speculation ; so that 
in fact it might properly be deemed the mere purchaso of a law-suit. 
(4 Black. Com. 135, 130 ; Hawk. PI. of the Crown, B. 1, ch. 83, ^ 1 to 
20 ; Id. B. 1, ch. 84, § 1 to 20 ; Id. B. 1, ch. 80, § 1, 4 to 17). The old 
cases upon this subject have gone a great way farther, indeed, than wmuld 
now be sustained in the Courts of Equity, which have broken in upon some 
of the doctrines established thereby. But, be this as it may, neither the 
Common L:uv, nor the statute, applies to a trust estate actually existing, 
either by the acts of the parties, or by construction of law. Thus a ccs/m 
qiip trust may lawfully di.spose of his trust estate, notwithstanding his title 
is contested by the Ini.^^iec ; for the latter can never disseise the former of 
the trust estate; hut so long as it continues, the possession of the trustee 
is treated, at least in a Court of Equity, as the possession of the cestui que 
trust. Tliure can be no disseisin of a trust ; although the exercise of an 
advcii'e possession for a great length of time, may, in Equity, bar or ex- 
tinguish the trust. The whole question in the present case turns upon 
this ; whether the defemlant, Wliiting, at the time of his purchase of the 
premi.^es at the .sale for taxes, in August, IS21, was the agent of the heirs 
of .Facoh Tiild, of Stimpson, and of other proprietors of their undivided 
shares in the prcmi-^ie.s. If he was, then, upon the acknowledged principles 
ofCoucis of Equity, he, as an agent, could not become a purchaser at the 
sale for himsulf ; but his purchase must be deemed a purchase for his 
principals. It matters not, whether, in such a case, the defendant intended 
to purchaso for himsolf, and on Jiis own account, or not. For Courts of 
Equity will not tolerate any agent in acts of this sort, since they operate as 
a virtual fraud upon the rights and interests of his principals, w'liich he is 
hound to protect. He was hound, as their agent for the premises, to give 
them notice of the iiitcnded sale, and to save tho property from any sacri- 
fice ; and, until he had openly and notoriously, and after full notice to the 
.principals, discharged himself from his agency, he could not bo permitted, 
in a Court of Eipiity, to become a purchaser at the sale. If indeed, as 
there is much reason to believe, at the time of the sale, he had funds of his 
principals in bis own hands, sudicient to meet the taxes; and d fortiori, if 
he endeavored to dissuade or to prevent other persons from becoming 
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'Cdntw^t of this sort occui^ed in judgment, used -the 
following' lan^age^: .*‘ If G. & (the original ven- 
deesy) dtinng the pudency of the suit in the Exche- 
quef,'aold the estate to A. B., he would have a right in- 
a Coil^b of Equity to insist, as purchaser of the estate, 
that ’they should convey to him the fee-simple, or such 
' title, aa they had. ' So insisting, he 'claims no more 
thsin they- would be entitled to claim, if they had not 
sold their equitable interest Having sold, they bpcome 
trustees of that equitable interest; their vendee ac- 
quires the same right which they had, that is, a right 
to call on the original vendors,' indemnifying them 


bidders at the sale, as some of the evidence states, his conduct was, sup- 
posing him to Le agent, still more reprehensible. The validity of the con- 
veyance then, froiti Stimpson to Baker, depends upon the fact, whether 
the defendant, Whiting, was or’was not the agent and mere trustee of the 
parties ; and whether, if agent, (o htslunti^ that the conveyance under the 
tax sale was made to him, the law did not attach the trust.to the la.nds in 
his hands. If it did, then the conveyance of Stimpson to Baker was valid. 
If it did not, then it was void, as falling within the reach of the doctrines 
respecting maintenance, champerty, and pretended titles. 7'Jiosc doctrines 
do not apply to trusts created in privity of estate, but to adverse and inde- 
pendent titles between strangers. It is quite a mistake to suppose, that a 
controverted trust may not be assigned by the owner, when it i.s clearly and 
unequivocally attached to properly. ’ If a contract is made, for the sale df 
lands, the contractee may sell and assign the whole, or a part, or make 
a binding sub-contract respecting the same, whether there lie a contro- 
versy respecting the specific performance of the original contract, or not. 
The case of Wood v. Grifiith, (I Swanst. R. 55, is fully in point 
apon the doctrine, even when the assignment or sale is made during the 
pendency of a suit for a specific performance. Sec also 2 Story on Kq. 
Jurisp. ^.1018 to 1051, 1053, 1054 ; Harrington v, LongJ 2 Mylnc & 
Keen, R. 590; Hartleys. Russell, 2 Sim. Stu. R. 244. In the case 
of Prosser v, Edmonds, I Younge & GoU. R. 497, 498, there was no 
trust, but a mere naked right to set aside a convoyance for fraud, which 
distinguishes it from the present case. I repeat it, therefore, that (he 
wtiole Question, whether the deed from Stimpson to Baker was a valid' 
conveyance or not, depends upon the point, whether, at the time the 
defendant was actually or constructively a trustee of the premises for 
Stimpson.** 
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against all costs and charges for the use of their names, 
to enable them to execute the sub-contract, by which 
they have undertaken to transfer their benefits under 
the primary contract. If I were to suffer this doctrine 
to be shaken by any reference to the lav/ of champerty 
or maintenance, I should violate the established habits 
of this Court, which has always given to parties, enter- 
ing into a sub-contract, the benefit which the vendors 
derived from the primary contract.”^ 

§ 1052. Upon the like grounds, where a creditor, 
who had instituted proceedings at law and in equity 
against his, debtor, entered into an agreement with the 
debtor to abandon those proceedings, and give up his 
securities, in consideration of the debtor’s giving him a 
lien on other securities in the hands of another creditor, 
with authority to sue the latter, and agreeing to use 
his best endeavors to assist in adjusting his accounts 
with the holder, and in recovering those securities j it 
was held, that the agreement was lawful, and not main- 
tonance; for there was no biirgain, that the assignee 
should maiiitaiii the suit, instituted in the assignor’s 
name, against such creditor, having the other securi- 
ties, in consideration of sharing in the profits to bo 
derived from that suit. The agreement was, in effect, 
nothing more than an assignment of the equity of 
redemption of the assignor in the securities held by 
such creditor in exchange for the prior securities held 
by the assignee. The authority, given to the assignee 
to sue such creditor, was the common legal provision 
in the case of an assignment of a debt or security." 


^ Pm- Lord Eldon, in Wood v. Griilitli, 1 Swanst. 50. 
2 Hanley y. llusseil, 3 Sim. & Slu. R. 244. 

37-* 
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§ 1053. St>, where, by articles of agreement for the 
sa^e of au estate, it was agreed between the yebdor 
and -purchaser, that the purchaser, bearing all the 
• expenses of certain suits, commenced by the vendor 
against an occupier for bygone rents, should have the 
rents so to be recovered, and also any money recovered 
for dilapidations, and that the purchaser, at his own 
expense, and indemnifying the vendor, might use the 
name of the vendor, in any action he might think fit to 
commence therefor; it was held, that the agreement 
was not void for maintenance or champerty.^ 

§ 1054. Indeed, there is no principle in equity, 
which prevents a creditor from assigning his interest 
in a debt after the institution of a suit therefor, as 
being with>n the statutes against champerty and main- 
ten&nce.' Such’ an assignment gives the person, to 
whom it is made, a right to institute a now proceeding, 
in order to obtain the benefit of the assignment. And 
the proper mode of doing this is by the assignee’s 
filing;a supplemental bill, (if the suit is still pending,) 
making the assignor and the debtor defendants. But, 
if the assignment contains an agreement, that the 
assignee is to indemnify the assignor, not only against 
all costs incurred, and to be incurred, with reference to 
&e subject-matter assigned,- but also against all costs 
to be incurred ,in that suit for collateral objects and 
claims, totally distinct from the subject-matter assigned, 
it will be held void fior maintenance.^ 


• V, Protheroe, 5 Bing. R. 309; Si C. 3 Youngc & Jerv. 

129... 

a ]|^amnglon v. Long, 2 Mylne & Keen, 690, 592, 593, 598, 599. — 
JIThe ](eport ia this case is somewhat obscure, and does not exactly present 
the tnie ground of the decision. But the argument of the counsel for the 
defendant, in pages 558, 599, Ishows it. 
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§ 1055. So st^ngly are Courts of Equity inclined 
to uphold assignments, when horn fide made, that even 
the assignment of freight^ to be earned in future, is 
good in equity, .and will be enforced against the party 
froih whom it becomes due.' So an assignment of a 
whale-ship by way of mortgage, and of all oil, hgad- 
matter, and other cargo caught or brought home on a 
wh.aling voyage, will amount to a good assignment of 
the future cargo of oil and head-m.atter obtained in the 
voyage.® And, whenever an assignment is made of a 
debt, or other personal property, although it is charged 
on land, as, for example, a pecuniary leg.acy charged 
oh land, the assignment will be treated as an assign- 
ment of money only, and, therefore, it will not be 
.affected by the policy of the registration laws, by 
which conveyances of the interests in land are required 
to bo registered.’ 

$ 1050. In Courts of Law, these principles of Courts 
of Equity are now acted on to a limited extent. But 
still, w'hencver a bojnd or other debt is assigned, and it 
is necessary to sue at law for the recovery thereof, it 
must be done in the name of tho original creditor, the 
person, to whom it is transferred, being treated r.ather 
as an attorney than as an assignee, although his rights 


1 Leslie u. Guthrie, 1 Ring, New Cas. 697 ; Douglas v. Russell, 4 Sim. 
11. 521 ; S. C. 1 Mylne & Keen, 488 Watson v. Duke of Wellington, 
1 Russ. & Mylne, 603, 605 ; Ante, $ 1040. Id Jle Ship Warre, 8 Price, 
11.’ 369, note ; Curtis r. Auber, 1 Jac. & Walk. 506 ; Robinson v. McDon- 
ncl, 5 M. Selw. 338; Ante, ^ 1010 h . ; Langton v. Horton, 1 Hare’s 
11. 519, 556, 557. 

2 Langton i’, Horton, 1 Hare’s R. 549, 556, 557 ; S. C. 5 BeaTan’s R. 
9 ; Mitchell v* Winslow, S Story’s R. 630. 

3 Malcolm v. Charleaworth, 1 Keen, R. 63.' 
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Will be recognized, and protected, in^some measure, at 
law, against the frauds of the assignor.^ 

§ 1057. In equity, on the other liand, the assignee 
may sue on such an assignment in his own name, and 
enforce payment of the debt directly against the debt- 
or, making him, as well as the assignor, (if necessary,) 
a party to the bill. The .■issignnicnt of .a debt does 
not, in equity, require’ even the assent of the debtor, in 
any manner, thereto although, to make it effectual 
for all purposes, it may be Important to give notice of 
the assignment to him ; since, until notice, ho is not 
affected with the trust created thereby, and the rights 
of third persons may intervene to tlie prejudice of the 
assignee." Tlie ground of this doctrine is, that the 
creditor has, in equity, a riglit to dispose of his own 
property as ho may choose ; and to require the debt to 
bo faid to such person as ho may direct, williout any 
consultation with the debtor, who holds the debt, sub- 
ject to the rights of the creditor. 

§ 1057 a. It has, hovvcver, l)ccn recently held, that 
the assignee of a debt, not in itself negotiable, is not 


^ Malcolm i’. Charlcswortli, 1 Kfon, ]i, llyall v. Howies, 1 V^cs. 
o53f ; Welch v. Mandcvillc, 1 Wheat. R. ’i’l.'); IManrhivillc r. Welch, 
5 Wlical. R. 277,283; Tiernao J.jfk?on, 5 Ih icr.s, 11. oii7 to (i02. Hut 
see Gibson r. Winter, 2 Neville Perry, R. 277 to 2^.3. 

2 Ex parte South, 3 Svvarist. R. U'J.'i ; Sprint i. South (’arolina Ins. Co. 
8 Wheat. R. 208, 282; Ante, 78.3, 1011, lUl.O. 

See Williams v. Thorp, 2 Simons, Pt. 2.^7; Tourville v. Naish, 3 P. 
Will. 307, 308; Langley v. Karl of Oxford, Ambler, R. 17 ; Aslicomb’a 
case, 1 Ch. Cds. 232 ; Ocaile r. Hall, 3 Ruas. R. 1 ; Loverid^rc r. Cooper, 
Id. 30 ; Wallvvyn v. Coiitta, 3 Moriv. R. 707 ; S. O. 3 Sim. 11 ; (mllyer 
i\ Fallon, 1 Turn. & Russ. 400 ; Fos>ier r. Tilarkslonc, 1 Mylnc & Keen, 
297 ; Garrard i\ Lord Lauderdale, 3 Sim. 1 ; Ante, ^ .390, rioie (1,) ^ 421 
a., 783, 1035 a., 1047 ; Elty v. Bridges, 3 Y'oungc & Coll. Now R. IdO, 
492. 
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entitled to sue the debtor for it in Equity, unless some 
circumstances intervene, which show that his remedy 
at law is,,0E may be, obstructed by the assignor; for, 
■ otherwise, the ^signee, although he may not sue there- 
for in his own name in a Court of Law, yet may sue in 
the name of the assignor.’ But,- if the assignor refuses 
to allow the assignee to sue for the debt in his name at 
law, or has done, or intends to do some act, whiph may 
or will prevent the assignee from recovering in a suit 
at law in the name of the assignor, that, if alleged in 
the bill, will be sufficient to sustain a suit in Equity 
in the name of the assignee against the debtor.® This 
doctrine is apparently new, at least in the broad extent 
in which it is laid down ; and does not seem to have 
been generally adopted in America. On the contrary, 

‘ But ste Dlicgetoft v, London Assur. Co. Mosely, R. B3, and Garter u. 
United Insur. Co. of New York, 1 Johns. Ch. R. 463, 461; Post, 

^ 1057 b. 

2 Ibid. Hammond v, Mcssen^^er, 9 Simons, R. 327. On this occa- 
sion the Vice-Chancellor (Sir. R. Shadwell) said: “Jf this case were 
•stripped of all special circumstances, it would be, simply, a hill filed by a 
plaintiff, who had obtained from certain persons, to whom a debt was due, 
a right to sue in their names for the debt. It is -qiiite new to me, that, in 
such a simple case as that, this court allows, in the first ijistance, a bill to 
be filed again;5t the debtor, by the person who has become the assignee of 
the debt. 1 adnut, that if s|)ecial circumstances are stated, and it is repre- 
sented, that notwithstanding the right, which the party has obtained, to 
sue in the namo'of the creditor, the creditor will interfere and prevent the 
exercise, of that right, this Court will interpose for the purpose of prevent- 
ing that' species of wrong being done ; and if the creditor will not allow 
the matter to be tried at law in his name, this court has a jurisdiction in 
the first instance, to compel the debtor to pay the debt to tho plaintiff; 
especially in a case, where tho act done by the creditor, is done in collu- 
sion with the debtor. If bills of this kind were allowable, it is obvious, 
thaU they would be pretty frequent; but 1 never remember any instance 
of such a hill as this being filed, unaccompanied by special circumstances.’’ 
Sec also S. P. Boso v. Clarke,.! Y. & Coll. New R. 534, 546. 
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the more general principle established in this country 
seems to be, that wherever an assignee has an equi- 
table right or interest in a debt, or other property, (as 
the assignee of a debt certainly has,) there a Court of 
Equity is the proper forum to enforce it ; and he is not 
to be driven to any circuity by instituting a suit at 
law in the nanio of the person who is possessed of the 
legal titlo.i A- ccstiii qm trim may, ordinarily, sue 
third persons in a Court of Equity, upon his equitable 
title, without any reference to the existence of a legal 
title in his trustee, which may be enforced at law. 

§ 1057 J). Cases indeed may exist, where, although 
the equitable title only has passed by the assignment, 
yet the remedy under ordinary circumstances may 
justly bo held to remain at law. Hut these cases may 
constitute exceptions to the general rule, rather than 
expositions of it; fur they turn upon the* consideration 
that under the circumstances, a Court of Equity does 
not possess as ample and appropriate means to grunt the 
proper relief as a Court of Law; or, what in effect 
amounts to the same thing, that a Court of Equity 
cannot administer entire justice without resorting to the 
same means, a trial by jury, ns a Court of law. Thus, 
for example, if the assignment be of a contract involv- 
ing the consideration and ascertainment of unliquidated 
damages, as in case of the assignment of a policy of 
insurance, there, unless some obstruction exists to the 
remedy at law, it would seem that .a Court of Equity 
ought not or might not interfere to grant relief; for the 
facts and the damages are properly matters for a jury 


1 Ridfllc V. Mandcville, 5 Cranch, .‘J22 ; Post, ISSO; Townsend 
Carpenter, H Ohio (Stanton's) Uop. 21. 
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to ascertain and decide.* But the same objection 
would not lie to an assignment of a bond or other se- 
curitj^ fur a fixed sum.® 


A Dliegctoft London Assur. Co. Mosely, R. 83; Carter r. United 
Tns. Co. 1 Johns. Ch. R. 463. Those cases were on policies of insurance, 
and Mr. Chancellor Kent, in the latter case said, ** the demand is propeily 
cog^nizablo at law, and there is no good reason for coming into this court 
to recover on the contract of insurance. The plaintiffs are entitled to 
make use of flio names of Cihbs and Titus, the original assured, in the 
suit at law ; and the nominal plaintiffs would not be permitted to defeat or 
prejudioO the right of action. It may be said here, as was said by the 
chanc(‘lIor, in the aiialogaus case of Dhegetoft v. J’he London Assurance 
Company, i\Ioscly, 8.3, that, at this rate, all policies of insurance would 
be tried in this court. In that case tho policy stood in the name of a 
nominal trustee ; but that was not deemed sulficient to change the jurisdic- ^ 
tion ; and the demurrov to the bill was allowed, and tlie decree w'us 
afterwards affirmed in parliament. 3 Bro. JL*. C. 5*?5. The bill, in ibis 
ease, slates no special ground for equitable relief; nor is any discovery 
sought winch requires an answer.'* 

‘•2 Post, ^ 12,00. 
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CHAPTER XXIX. 

WILLS AND TESTAMENTS. 

, “ ! 

. §■ 1058. In the next place, let us pass to the -consi- 
(^eration of express trusts of real and personal property, 
created by i. AST wills and testaments. TlSese' are- so 
various in their nature and objects, and so extensive in 
their reaoli, that it would be impracticable to cbmprc- 
hend them within the plan of these Commentaries. 
They are most usually created for’ the security of the 
rights and’interest of infants, of femes eovert, of child- 
ren, and of other relations; or for -the paj'ment of 
debts, legacies, and portions ; or for the sale or purchase 
of real estate for the benefit of heirs, or others having 
claims upon the testator ; or for objects of general or 
special . charity. Many trusts, also, arise under wills, 
by construction and implication' of law. But in what- 
ever way, or for Whatever purpose, or in whatever form, 
trusts arise under- wills, they are exclusively within the 
jurisdiction of Courts of Equity. Indeed, so many ar- 
rangements, modifications, restraints, and intermediate 
directions are indispensable to the due aid ministration 
of these trusts, that, without the interposition of Courts 
of Equity, there would, in' many cases, be a total failure 
of justice.' . • 

§ 1059. The truth of this remark will at once be 
seen by the statement of a very few plain casc.s, to 


> Aa to wh-.it words in a Will will constitute a charge on real estate, for 
the payment of debts, see Post, ^ 13-lG. , 
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illustrate it. In the first place, trusts are often created 
by will, without the designation of any trustee; who is 
to execute them ; or it may be snatter of do} 2 bt, upon 
the terms of the will, who is the proper party. Now, 
it is a settled piinciple in Courts of K^uity, (as has been 
already stated,) that a trust shall never fail for the want 
of&a proper trustee; and, if no other is designated. 
Courts of Equity will take upon themselves the due 
execution of the trust.' 

§ lOGO. Thus, for example, if a testator should or- 
der his loal estate, or any part thereof, to be sold for 
the paj’inent of his debts, without saying who should 
sell ; ill .such a case a clear trust would be created. A 
Court of Law will not, in such a case, take cogni^nce of 
the trust. Nay ; so striotly is this rule adhered to, that 
,a Couit of Law will not undertake to construe a will, 
so fai as it rcgaids mere trusts; and if a case bo sent 
for the opinion of the judges, stating it as a trust, they 
will decline giving any opinion theroon.® But a Court 
of Equity will not hesitate, in such a case, to declare 
w’ho is the proper party to execute the trust ; or, if no 
one is 'designated, it will proceed to execute the trust 
by its oun authoiity, and decree a sale of the land. 
In the case put, of a trust for the payment of debts, if 
6^xecutors are named in the will, they will deemed, 
by implication, to be the proper parties W fiell; be- 
cause in Equity, when lands are directed to bp sold, 
they are treated as money ; and, as the executors are 
liable to pay the debts, and, if the lands were money, 
as they would be the proper parties to receive .it for 


^ Anlo, 976; Co. Lilt. 290 h.^ Butler's note (I,) ^ 4 ; Poier r Be- 
verly, 10 Peters, R. 532 ; 1 Howard Sup. Ct. R. 134» 

2 1 Madd. Cli. Pr. 436. 

EQ. JITB. — VOL. II 3H 
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that purpose, Courts of Equity will hold it to be the 
intent of the testator, that the parties, who are to re- 
ceive and finally to execute the trust, are the proper 
parties to sell for the purpose.' 

§ 1061. In the next place, let us suppose the case 
of a will) giving power to trustees to sell an estate upon 
some specified trust, and they should all refuse to exe- 
cute the trust, or should all die before executing it. 
Now, it is a well known rule of law, that powers are 
never imperative ; bat the acts to be done under them 
are left to the free will of the parties to whom they are 
given. The same rule is applied at law to such powers, 
even when coupled with a trust. Hence, in the case 
supposed, the trust would at law be wholly gone. The 
trustees, if living, could not at law be compelled to 
execute the trust ; and by their death the power would 
be entirely extinguished.- But a Court of'Equity 
would treat the whole matter in a very different way. 


1 See Peter Heverly, 10 Peters, U. 532, and cases there cited ; Bank 
of U. States v, Beverly, 1 How. ISup. Ct. K, 134 ; S. C. 17 Peters, R. 
127; Wood v. White, 4 M. & ('raig, 460, 481. Jn this last case, Lord 
CoUenliam said, “ The circumsliinccs of this ca-sc arc so peculiar that 
there is no probability of any decision having taken place directly in point; 
but there are rules established strongly analogous, by which a power or 
trust to sell has been held to be created by implication. If a testator 
directs that his lands shall be sold, and the proceeds to be distributed by his 
executors, they have the power to sell, though no such power is in terms 
given to them. So, if a testator merely charges his lands with the pay- 
ment of his debts, this is so equivalent to a trust for that purpose, that a 
purchaser is not bound to see to the application of the purchase-money. 
In both cases tho power and trust are implied for the purpose of carrying 
jnto elTect the declared intention as to the purchase-money ; ” p. 481. 
Lockton V. Lockton, 1 Ch. Cas. 180 ; Carvillet;. Carville, 2 Ch. Rep. 301 ; 
Blatch V. Wilder, 1 Atk. 420; Jackson v. Ferris, 15 Johns. R. 346 ; 
Forbes v. Peacock, 11 Sim. R. 152, 160. 

2 Sugden on Powers, ch. 6, § 3, p. 393, &c. (7lh edit.) ; Co. Lilt. 113 a, 
Hargrave’s note (2) ; Franklin t\ Osgood, 14 Johns. R. 527. 
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It would compel the trustees, if living, to execute the 
power, because coupled with a trust, although it would 
not compel them to execute a mere naked power, not 
coupled with a trust.^ If the trustees should decline, 
or refuse to act at all, the Court would appoint other 
trustees, if necessary, to carry the trust into effect.* 
And if the trustees should die, without executing the 
power, it would hold the trust to survive, and, upon a 
suitable bill in Equity by the parties in interest, would 
decree its due execution by a sale of the estate for tho 
specified trust* ^ It is upon the same ground, that, if a 
power of appointment is given by will to a party to dis- 
tribute property among certain classes of persons, as 
among relations of the testator, the power is treated as 
a trust ; and if the party dies without executing it, a 
Court of Equity will distribute the property among the 
next of kin.^ 

§ 1061 a. When, and under what circumstances, a 
power of appointment will be construed as a trust or 
not, is a matter of some nicety and dilBculty. In ge- 
neral, it may be stated, that where in case of a will or 
other instrument, tho donor of tho power has a general 


1 Ante, ^ lOU, 170 ; Sugden on Powers, eh. G, ^ 3, p. 302, &g. (3d edit.) ; 
1 Fonbl. Eij. 13. 1, cli. 4, ^ 25, n. (/t) ; Tollett v, Tollcit, 2 P, W. 490. 

2 Do Peyster o. Clendiaing, 8 Paige, R. 296. 

3 Ibid. ; Brown v. Iliggs, 8 Ves. 570, 674 ; Richardson v. Chapman, 
5 15ro. Pari. Cas. 400. AVo have already seen, that Courts of Equity will 
not execute indefinite trusts ; Ante, ^ 979 a ; Post, ^ 1183; 

The cases on this point are numerous. See Mr. Jarman's note to 
1 Powell on Devises, 294; Davy v. Hooper, 2 Vern. 665; Harding v. 
Glynn, 1 Atk. 409 ; Maddison v. Andrew, 1 Ves. 57 ; Witts v. Bodding- 
ton, 3 Bro. Ch. 05 ; Cole i\ Wade, 16 Ves. 27 ; Biroh ». Wado, 3 V. & 
Beam. 198 ; Brown t*. Higgs, 4 Ves. 708 ; 5 Ves. 495; S Ves. 56i, 569, 
570 ; Sugden on Powers, ch. G. ^ 3, p. 393 to 393 (3d edit.) ; Stubbs t;. 
Sargon, 2 Keen, R. 255. 



448 EQUITY JURISPRUDENCE. [CH. XXIX. 

intention In favor of a class, and a particular intention 
in faror cff liidividuals of that class, to he selected by 
th.e donee of tho power, and the particular intention 
fails from that selection not being made by the donee 
of th.0 power, the Court will treat it as a trust, and carry 
into eifcct tho general intention in favor of the class.^ 
Thus, for example, where the testator bequeathed a cer- 
tain liiasehold estate- to A. upon trust, subject to certain 
charges, to employ tho remainder of the rent to such 
children of B. as A. should think most deserving, and 
that will make the best use of it, or to the children of 
his nephew C., if any such there are or shall be ; and A. 
died in the testator’s lifetime, the bequest to the child- 
ren was held to be a tiust in f.ivorof all the children of 
B. and C.® S^o, where the testator directed coitain stocks 
and real estate to remain unalicnated until certain 
contingencies were completed; and then, after ghing 
life estates to his two children in such stocks and real , 
estates, with remainder to their issue, de( hired, that in 
case his two children should die without lca^ ing lawful 
- issue, the same should be disposed of by the survivor of 
his children by will among his nephews and niecc'i, or 
their children, or either of them, or to as many of them 
as his surviving child should think proper ; it was held 
to be a tr^t ci Dated in favor of the testator’s nephews 
and nieces, and their children, subject to a power of 
selection and distribution by the surviving child.® So, 
where the testator devisjcd to B. in tail, and for want of 


^ 1 Bur^ough V Philcox, 5 MyJnc & Craig, 73, 1)2. 

^ Brown v Higgs, 8 Ves. 574; S C 4 Vcs. 708, and 5 Ves 495, 
3 Sugden on Powers, 176. 

8 BuisjroQgh V Philrox, 6 Mylne & Craig, 73, 92. See Prendergast v. 
Prendorgflst, 3 Eng J^w & Eq. R 16 , Ante, ^ 1061. 
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issue of her body, he empowered and authorized her to 
settle and dispose of the estate to such persons as she 
thought fit by her will, “ confiding” in her not to alien- 
ate or transfer the estate from his " nearest family ; ” it 
was held to be a power coupled with an interest in favor 
of the heir, who was held to be the nearest family in 
the sense of the will.* 

§ 1002. In regard to powers, too, some subtle distinc- 
tions have been taken at law, which often require the 
interposition of Courts of Equity. Thus, for instance, it 
is a general rule of law that a mere naked power, given 
to two, cannot be executed by one ; or, given to three, 
cannot be executed by two, although the other bo dead 
for, in each case, it is held to be a personal trust in all 
the persons, unless some other language is used to the 
(!ontrary. Then, suppose a testator, by his will, should 
give authority to A. and B. to sell his estate, and should 
make them his executors, in such a case, it has teen 
said, that the survivor could not sell. But, -if the tes- 
tator should give authority to his exqcutors {co nomine) 
to sell, and should make A. and B. his executors, there, 
if one should die, the survivor (it has been said) could 
sell.* The distinction is nice, but it proceeds upon the 
ground, tliait, in the latter case, the power is given to 
the executors virtule oijlcii, and, in the foi’mcr case, it is 
merely personal to the parties named, l^ow, although 
this distinction has been doubted, and its soundness has 
been denied, yet it has much authority also in its sup- 
port, where the power is deemed at law to be a mere 


^ GrifHths v, Evan, 5 Beavan, R. S41. 

- Co. Lilt. 11>3 6, 113 a, and Hargrave’s note (’J.) 
^ Tbid. 


38 * 
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Dated power.*'- .^y^here- the power is coupled with an 
interest, the eonstruciioqi might be. different, even at 
law. But, at all events, if the power is coupled with a 
trust, Courts of Equity will insist upon its execution, 
upon the principles already stated.® Still, however, the 
construction upon the very words of the particular will, 
might be very important, even in equity ; since, if the 
powei*'should survive, it would not be necessary to 
make the. heir join in tho sale of the property.' If it 
should not survive, he would not be compelled to join 
in the sale.? ■ 

§ 1062 a., It is a general rule, that, in tho execution 
of a power, the donee of the power must clearly show 
that he means to execute it, cither by a reference to the 
power or to- the subject-matter of it; for, if he leaves 
it uncertain whether the act is done in execution of tjio 


* Sec Franklin v, Osgood, 11 Johns. 11. 527, 553; Zebach v. Smith, 3 
Binn. 11. 69 { I Powell on Devises, by Jarman, 230, and note (1) ; Co. 
Litt. 113 a, Hargravo’d note (2.) 

2 Co. Litt. 113 a, Hargrave’s note (2) ; Jackson v. Biiriis, 11 Johns. R. 
‘391 ; Sugden on Powers, cli. 2 ^ 1, p. 105 to 111, (3cJ edit.) — Mr. Ilar- 
gi^ve, in liis note to Co. Litt. 113 o, has discussed this subject with great 
acuteness and learning. ' ^Ir. Sugden has .summed op the result of the 
decisions in the following propositions. (1.) That, where a power is 
given to two Ojr,iAore by their proper names, who are nt)t made executors, 
it will not aoxvivc without express words. (2.) That, where it is given 
to three or ihere generally, as “ to my trustees,” “ my sons,” &:c., and not 
by their proper names, the authority will survive whilst the plural number 
remains. (3.) That where the authority is given to executors, and the 
. will does not ^ixpressly point to the joint exorcise of it, even a single sur- 
viving executor 'may execute it. But, (1.) That where it is given to them 
. fWiJii/iflijOT, 'although in - the character of executors, it is at least doubtful 
■ .wither it will survive. Sugd^n on Powers, ch. 3, ^ 2, art. 1, p. 105, 100, 
(3i edit.) ; 

3 Ibitf. ; CiU. Jjitt. 290 h, Butler’s note, ^ 7 ; Jackson r. Ferris, 15 Johns. 
R. Frahkiih v. Osgood, 14 Johns. 11. 527, 553. 
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power or not, it will not be construed to be an execiir 
tion of "the power.* . ’ - • 


^ Sudden on Fowerd, vol. 1, ch. 6, $ 2, p. 257 ;• Ibid. $ 7, p.'373 ; Ibid. 

^ 8, p. 470 ; Owens v, Dickenson, 1 Craig & Fhill. 53 ; Blagge v. Miles, ■ 
1 Stor.y^s R. 420, 445 to 450. In this last case, the Court, after referring 
to the doctrine that the intention governs in wills, said : ** Similar doc-' 
trines now generally prevail in regard to the execution of pQwers, and 
especially in regard to thoir execution by last wills and testam^ts. The 
main point is, to arrive at the intention and object of the d^onee of the 
power in the instrument of execution ; and, that being once ascertained, 
elTcct is given to it accordingly. (Bennett r. Aburrow, 8 Ves. 609.) The 
authorities upon the subject may not all be easily reconcilable with each 
other. Rut the principle furnished by them, however occasionally mis- 
applied, is never departed from, that, if the donee of the power intends to 
execute, and the mode be in other respects unexceptionable, that inten.- 
tion, liowevcr manifested, whether directly or indirectly, positively or by 
just implication, will make the execution valid and operative. I agree,* 
that the intention to execute the power must bo apparent and clear, so 
tihat the transaction is not fairly susceptible of any other interpretation. 
If it be doabtful, under all the circumstances, then that doubt will prevent 
it from being deemed an execution of the power. All the authorities 
agree that it is not necessary that the intention to execute the power 
should appear by express terms or recitals in the instrument. It is sufli- 
ciont that it sha^ll appear by words, acts, or deeds, demonstrating the 
Intention. This was directly asserted, not only in Sir Edward Clerc’s 
case (0 Co, 11. 1-7,) hut it was positively aflirincd in Scrope’s case (10 Co. 
It. 143, 111,) whore the reason of the rule is stated : Quia non refert, an 
pits iiiMiiioncni suam ikclarcl verbis^ an rebus ipsis cel factis. On the other 
hand, to use the language of Lord Chief Jus»ico Best, in Doc r/. Nowell 
V. Roake (2 Bing. 11.497,501,) ‘No terms, however comprehensive, 
although suflicient to pass every species of property, freeholcl or copyhold, 
real or personal, will execute a power, unless they demonsttate that a tes- 
tator had the power in Jiis contemplation, and intended by lus will to exe- 
cute it.’ Three classes of cases have been held to be sufficient demonstra- 
tions of an intended execution of a power ; ( 1.) Where there has been some 
reference in the will or other instrument to the power ; (2.) Or a reference 
to the property, wliich is the subject on which it is to be .executed ; (3.) 
Or, where the provision in the willor other instrument, executed by the 
donee of the power, would otherwise bo inefleclual, or a mere nullity ; in 
other words, ii would liavc no operation, except as an execution of the 
power. (Langhain i\ Ncuny, 3 Ves. 467 ; Bennett r. Aburrow, 8 Ves. 
600, 610.) . It seems unnecessary to refer at large to the cases which esta- 
blish these propositions. They will be found collected generally, in Mr. 



452 EQUITY JUBISPBUDENCE. [CH. XXIX. 

§ 1063. Upon the eonstruction of 'wills, also, many 
difHcult questions arise as to the nature and extent of 


Chance's Treatise on Powers (vol. 3, cli. 13,^ 1591 to § 1711) and in Sir 
Edward Sugden’s Treatise on Powers, (vol. 1, ch. 9, § 2,p. 257, &c. ; Id 
§ 7, p. 3J3, &c. ; Id. ^ 8, p. 430, &c.,) and i i the opinion of the Court, 
delivered by Lord Chief Justice Best, in Doc d. Nowel v, Jloake (8 Bing. 
497.) Lord Chief Baron Alexander, in delivering the judgment of the 
judges in the House of Lords, in Doe d, Nowell v. Roakc (6 Bing. R. 
475,) reversing the decision in the same case, in 2 Bing. R. 497, and af- 
drining that of the King’s Bench (5 B. & Cresvv. 720,) has enumerated 
the same classes of cases ; and he has added, that, in no instance has a 
power or authority been considered as executed, unless under such circum- 
stances. Whether this be so or not, it is not material to inquire ; for there 
is no pretence to say, that, because no other cases have as yet occurred, 
there can be no others. That would, in fact, be to say, that the cases go- 
verned the ge..cral rule as to intention, and not the rule the cases. Lord 
Chief Justice Best has put these classes of cases upon the true ground. 
They are insta’<ces of the strong and unequivocal proof required to esta- 
blish the intention to execute the power ; but they are not the only cu.ses. 
(Doe d. Nowell v. Roake, 2 Bing. R. 501.) On the contrary, if a case of 
clear intention should arise, although not falling within the predicament of 
these classes, it must be held, that the power is well executed, unless 
courts of justice ate at liberty to overturn principles, instead of inlerpreiing 
acts and intentions. I entirely agree with Lord Chief Justice Best, in his 
remark in Roake v, Dcnn, (1 Eligh, N. S. 22,) that * rules with respect to 
evidence of intention are had rules, and 1 trinst 1 shall live to see tiiern no 
longer binding on the judges.’ The Lord Chancellor (Lord Lyndliurst) 
said, that ‘ It has been settled by a long series of decisions, from the case 
which has been referred to in the tiino of Sir Edward Coke, Sir Edward 
Clere’s case (6 Co. R. 17,) down to the present time, that, if the will, 
which is insisted on as an execution of the power, does not refer to the 
power, and if the dispositions of the will can he satisfied without tlieir 
being considered to be an execution of the power, unless there be sumo 
other circumstances to show that it was the intention of the devisor to 
execute the appointment by the will, — under such circumstances, the 
Court have uniformly held, that the will is not to be considered as an exe- 
cution of the power.’ Certainly it is not. But then this very statement 
leaves it open to inquire into the intention under all the circumstances ; 
which seems to me to bo the true and sensible rule upon the subject ; and 
when that question is thus once ascertained, it governs. So, it was ex- 
pressly held, in Pomeroy v, Partington (3 Term R. 665) ; and, in Griffith 
V. Harrison, (4 Term R, 737, 748, 749,) the Court expressly repudiated the 
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powers, and the manney in which they are. to be execu- 
ted. It would ocbupy too great a space to enter into a 


notion, that any technical exposition was to bo given to the virords of a 
will executing a power, and held, that the intention was to be collected 
from the words according to the ordinary and common acceptati(i|(|||tbereof. 
And again, in Bailey v, Lloyd, (5 Russ. B. SSO, 341,) tho Cour^held, that 
the question of the execution of a power by a will was a mere question of 
intention, and that'intention was to be collected, not from a particular ex- 
pression, but from the whole will. (See 4 Kent’s Comm. Lect.\ft9, p.333, 
334,4th edit.) ]?fow Sir Edward CJere’s case (6 Co. R. 17) is not only 
unquestionable law, and has so been always held, but it' affords a strong ^ 
illustration of the'true doctrine. Tn that case, it was held, that the power 
was well executed, notwithstanding it was not referred to, because other- 
wise, the devise in the will would be inoperative and void. The 'testator 
had no estate in tho property devised, but only a power over it ; und so 
ut res magis valeat^ tjmm f create it was held, that he intended to execute 
the power. Nor is there any objection to j,ho doctrine of Lord Chief Jus- 
tice Hobart, in the Commendam case, (Ilob. 11. 159, ICO,) tbat, ‘if ah act", 
will work two ways, the one by an interest, the other by an authority or’ 
power, and the act be indifferent, tho law will attribute it . to the interest* 
and not to the power.’ This is but saying in other words, that, where tho 
terms of a device are perfectly satisfied and inoperative, without any refer- 
ence to tho execution of a power, by working on the interest of the testa- 
tor in ilic land, — there, it shall* not be deemed that he intended to execute 
the power, hut merely to pass his interest. This proceeds upon the plain 
ground, that tlicre is nothing in the will which shows arry intention to exe- 
cute tho power ; ami, in cases of doubt, the Court cannot deem it a good 
execution of the power. (See 4 Kent’s Comm. Lect. 62, p. 333, 334,.4th 
edit.) Sir Edward Sugdern (Sugden on Powers, vol. l,ch. o, 7,' p. 402, • 
423) has critically examined and commented upon all tho leading author’^ 
itics ; and it appears to me that his criticisms (and he himself v^ry 
high authority upon this subject) are entirely well foundi^;« The courts 
have, indeed, as he abundantly proves, proceeded in some cUses upon vety 
narrow and technical grounds, and in others have adopted a more liberal ' 
and just interpretation ; and4hc cases do not all well stand tQgether. The 
rule of ascertaining the intention, however, has beeii rteognized at all - 
limes ; and, as Lord Kenyon lias well observed in Fomoroy v. Partington, 
(3 Term R. 074, 675,) if the judges, in construing the particiilar words hf 
different powers, havoiippcared to make contradictory decieious atdiffei’ent 
times, it is not that they have denied tho general rule, b^t because some 
of them have erred*m the application of tho general role to the particular 
case before them; In a conflict of authorities, I own that I-should chodste 
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general examination even of the leading authorities 
upon this subject. But one or two illustrations may not 
be without use, rather to open the mind to some of the 
doubts which may arise, than to satisfy inquiries.^ Thus, 
for example, where a testator directed that, if his per- 
sonal ^tate and house and lands at W., should not pay 
his deots, then his executors should raise the same out 
of his copyhold estate ; it became a question whether 
the terms of the power authorized a sale of the copy- 
hold estate. It was held that they did.® * 

§ 1004. This is a comparatively simple question. 
But, suppose a will should contain a direction or power 
to raise money out of the rents and profits of an estate, 
to pay debts or portions, &c. ; a question might then 
arise, whether such a power would authorize a sale or 
mortgage of the estate under any circumstances; as, 
for instance, if it were otherwise impracticable, without 
the most serious delays and .inconveniences, to satisfy 
the purposes of the trust. Now, this is a point, upon 
which great authorities have entertained opposite opi- 
nions. The old cases generally inclined to • hold, that 


to follow those which appear best founded in the reason and analogies of 
the law. Hut in cases of wills, where the intention is to govern, no author- 
ities ought to control the iiifcrpretr-tion uhich the Court is called upvjii to 
make, unless all the circumstances are the same in both cases, and the 
ground of interpretation in one is entirely satisfactory to the mind, as ap- 
plied to iho other. If I were compelled to decide between the cases 
of Wallop u. Lord PorUmouth, (Sugden on Powers, cli. 6, ^ 7, p. 3Ui,) 
Hurbt 0 . Winchelsca, (-2 Ves. jr. .589,) Standen i\ Standee, (2 Ves. jr. 
589,) Lewis r. Llewellyn, (2 Lord Kenyon’s R. 5ll, by llarmer,) and the 
case of Jones v. Curry, (I Swanst. U. CO,) if there should beany disso- 
nance between them, I should much incline to follow the former.” 

1 See Sugden on Powers, ch. 9,^2 to 8, p. 437 to 451 (3d edit.); 

I Madd. Ch. Pr. 283 ; 2 Powell on Devises, by Jarman, G 14 h. 

Bateman v. Bateman, 1 Atk. 421. 
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the power should be restricted to the mere application 
of the annual rents and profits.^ The more recent 
cases hold to a more liberal exposition of the power, so 
as to include in it, if necessary for the purposes of the 
trust, a power to sell or to mortgage the estate.® Lord 
Eldon has significantly said, with reference to t|i^ case 
of a direction by a testator to pay debts and legacies 
out of the rents and profits of a term of five hundred 
years, created by his will, that, if he were asked,’ out 
of "Westminster Hall, what the testator meant by rents 
and profits, he should say, that he probably meant the 
annual profits only. But that it was a settled rule, 
that, where a term is created for the purpose of raising 
money out of the rents and profits, if the trusts of 
the will require that a gross sum should be raised, the ■ 
expression, “rents and profits,” will not confine the 
power to the mere annual rents ; but the trustees are 
to raise it out of the estate itself by a sale or mort- 
gage.'’ Sir Thomas Plumer, speaking on the same 
subject, has also said ; “ Whatever might have been the 
interpretation of these words, had the case been new, 
whatever doubt might have arisen upon them, as de- 
noting annual or permanent profits, it is now too late 


* Ivy V. Gilbert, 2 P. Will. 13, lU; TrafTord v, Ashton, 1 P. Will. 418, 
and Mr. Cox’s note; Evelyn v, Evelyn, 2 P. Will. 066 to 670, 672; Mills 
V. Banks* 3 P. Will. 1 ; Okeden r. Okeden, 1 Atk. 550, and Mr. Saun- 
ders’s note. 

8 Green v. Belcher, 1 Atk, 505 ; Baines v, Dixon, 1 Ves. 42 ; Countess 
of Shrewsbury r. Earl of Shrewsbury, 1 Ves. jr. 233, 234 ; S. C. 3 Bro. 
Ch. R. 120 ; Trafford v. Ashton, 1 P. Will. 415, 419 ; Allan v. Backhoupc, 
2 Ves. & Beam. 65, 76 ; 1 Madd. Ch. Pr.481, 484 to 480.— The cases are 
fully collected in Mr. Jarman’s note to 1 Powell on Devises, 234, to which 
the leariicd reader is therefore referred. 

3 Allan u. Backhouse, 2 Ves. & Beam. 64, 74. 
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' to speculate this Court haringvhy & techuiqal, arti0- 
cial, but liberal oonstrudtion, in a senes of authorities, 
admitting it not to be the natural meaning, extended 
those words, when applied to the object of raising a 
gross, sum at a fixed time, when it must be raised and 
paid jjj^ithout delay, io a power to raise by sale or mort- 
gage, unless restrained by other words.” ^ 

,.§ 1064 «. But the true exposition of the modern 
doctrine, established in Courts of Equity on this sub- 
ject, does not in reality deserve to be deemed either 
technical or artificial, although it is certainly a liberal 
construction of the words of the testator, in order to 
accomplish his intent. Wnen a testator directs a gross 
sum to be raised out of the rents and profits of an 
estate, ‘'.t a fixed time, or for a definite purpose or 
object, which must be accomplished within a short 
period of time, or which cannot be delayed beyond a 
reasonable time, it is but fair to presume, that he in- 
tends that the gross sum shall at all events be raised, 
so that the end may be punctually accomplished ; and 
that he acts under the impression, that it may bo 50 
obtained by a due application of the rents and profits* 
within the intermediate period. But the rents ancL, 
profits are but the means ; and the question, therefore, 
may properly be put, whetlier the means, if totally im 
adequate to* accomplish the end, are to control the end, 
or are to yield to it. Now, if the gross sum cannot be 
raised out of the rents and profits at all, or nbt«o soon 
as to meet the exigency contemplated by the testator, 
it would seem but a reasonable interpretation of his 
ibtention,‘to presume that he meaht to dispense with 


j' 


Bootle V. Blundell, 1 Merir; R. J93, 232, 233. 
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the means, and, at all events, to require the sum to bo 
raised. The same principle is applied by Courts of 
Equity in other analogous cases; as, for example, in 
cases of charities, where the doctripe of cy prea is ap- 
plied,^ and to cases of elegks on judgments, and to 
other cases, where the debt cannot be paid at all put of 
the rents and profits, or not within a reasonable time.® 
§ 1064 1). Upon the like principles, where a testator, 
by his will, charged his real estates with the payment 
of his debts generally, and then devised the same estates 
to trustees in trust for other persons, and a question 
arose, in what manner the charge for the payments of 
debts was to be satisfied ; and whether the trustees liad 
authority to sell or mortgage the estates, or a part 
thereof, for the payment of the debts ; it was held, by 
the Court, that the trustees had power to sell, or to 
mortgage, the veal estates for the payment of the debts, 
as they should think it best for the interest of all con- 
cerned in the real estates.® 


1 Post, vS 110!) to 1171, 1176 to 1178. 
s Post, \ 1010 a., 1210 h. 

3 IJall V. Harris, 4 Mylne & Cr;»ig, li. 26 1. On this occasion, Lord 
CoUenham said : “ Tn support of the appeal, it was not disputed, that the 
ilircclions in tlic will constituted a charge of the debts upon the real estate. 
I3ut it was contended, first, that such a charge did not give a power to 
sell ; secondly, that, if it did, the lands purchased were not subject to it : 
and, thirdly, that the power to sell, if it existed, did not authorize llie 
mortgage to the plaiiitiiT. The affirmative of the first proposition was 
acted upon by the Master of the Rolls, in Shaw-r. Borrer, 1 Keen, 559: 
and the real question is, Was that decision right? I have carefully con- 
sidered the judgment of the Master of the Rolls upon this point, and I 
entirely concur with him upon it. The point, indeed, has been long 
established. It arose directly in Elliott %\ Merry man, Barnard, 7S, and, 
as there laid down, has been recognized in the several cases referred to 
by the Master of the Rolls ; to which may he added the opinions of Lord 
Thurlow and Lord Eldon in Bailoy r. Ekins, 7 Ves. 319, and Dolton v. 

Eq. JUR. — VOL. II. 39 
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5 1065. • In the/, next place, independently of the con- 
sideration of po!,weps, many very embarrassing questions 
arise as to the natifre and extent of the limitations of- 
trtwt, properly so- called, under last wills ; as to the per- 
sons who are to take ; and also as to the interests they 
are to take in the trust property. Many of these trusts 
require the positive interposition and direction of Courts 
of Equity, before they can be properly or safely exe- 
cuted by the parties in -interest, so as to protect them 
against future litigation and controversy. And it not 
unfrequently happens, that the final administration, 
settlement, and distribution of the assets of the testator, 
real and personal, must stand suspended, until the aid 
of some. Court of Equity has been invoked, and a do- 


lle.wcn^ 6 Madd. 0 ; for although ihc point in Bome of those cases was, 
whether the purchaser was bound to see to the application of the purchase- 
money, the decision that he was not, assumes that the sale was authorized 
by the charge in ihe will of the debts upon iho estate ; that is, that llie 
charge of the debts upon the estate w'as equivalent to a trust to sell for 
the payment ‘of them. The case, indeed, is free from the difliculiy, which 
has occurred in some others, for Harris is devisee in trust of the legal lee ; 
and it being established, that the will charges the estatc with the pay- 
of the debts, it follows that Harris, being trustee for that purpose, 
must have the power of executing his trust. Such being my opinion, as 
to the effect of the. charge of the debts upon the estate, it is unnecessary 
to advert to the express power to sell with the approbation of the widow 
and daughter, both of whom arc parlies to the deposit of the deeds with 
the plaintiff; for it cannot be doubted, hut that the purchased lands are 
subject to the same trusts as the land devised ; — and this disposes of llie 
. second poihl. . The third point is equally untenable ; hamely, that the 
right of thQ trustee to sell did not authorize the mortgage. So long ago 
as the case of Mills v. Hanks, 3 P. Will. 1, in 1724, seems to have been 
assumed as settled, that ‘ a power to sell implies a power to mortgage, 
which, is a conditional sale ; ’ and no case has been quoted, throwing any 
doubt upon that proposition. Hut this is not a more power to sell ; it is a 
‘trust. to: raise money out of the estate to pay debts. It would, indeed, be 
mo^t iujuriottS to the owners of estates chargqd^ if the trustee could effect 
the objoct of his trust only by selling the estate.” 
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I • ' “ 

cietal order is obtaioedj coni^ihing a declaratioit of the 
nature and extent of these trusts, of the parties who 
are. entitled to take, and of the limitations of their, 
respective interest ; and also providing means, by refer- 
ence to a master, whereby the cross equities and coh- 
Qicting claims of various perspbs, such aS ci^itors, 
trustees, legatees, devisees, heirs, and distributees, may 
bo clearly ascertained, and definitely established.^ Thus, 
for example, upon a will, creating a trust for the pay- 
ment of debts, and charging them, as well as- legacies, 
upon the real estate of the testator, it may' often be a 
matter of serious difficulty to ascertain, from the words 
of the will, whether the personal estate is to be wholly 
exonerated from the payment of the debts and lega- 
cies ; or, whether it is to be the primary -fund, and the 
real estate only to be auxiliary thereto. And in each 
case, if the charges on the real estate are not suffident 
to exhaust the whole, in what manner the, charges are 
to be borne and apportioned among the difierent de-i 
visees and heirs Until these questions are settled by • 
a Court of Equity, upon a bill, .bringing all the proper 
parlies before it, it will bo impossible for the executors 
or trustees .(as the case may be) to proceed to a final 
settlement of the various claims, without manifest. dag- 
ger of having all their proceedings overhauled in some 
future suit.^ 


^ This subject has bceu already somewhat considered under the heads 
of Account, Administration, Legacies, and Marshalling of Securjiucs. 
Ante, ch* 8, 9, 10, 19. . • * 

2 See 2 Powell oh Devises, by Jarman, ch. 35,. p. 661 to 714, and 

uotes; 1 Madd. Ch. Pr. 406 to 488. . ^ 

3 Some of these dilficulues have been already touched, in .considering 
the doctrines respecting the marshalling of assets and securities. ■ Ante, 

558 to 560, 033 to 645. See also the notes of Mr. C?px. to Howell v. 
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§ 1065 a. Another illustration of the difficulties 
arising from the language of particular bequests, may 
be gathered from a, recent case, whore the testator 
bequeathed to his wife .£600 per annum, during her 
life, and, after her death, the said annuity to be equally 
divided between A., B., C., D., E., and F., or the sur- 
vivors or survivor; and the question arose, whether 
the six annuitants were to take annuities for their 
lives, or were to take the capital stock of such sum in 
the three per cents in England, as would be ’sufficient 
to produce the yearly sum of £600. It was held by 
the Vice-Chancellor, that the annuitants were entitled 
to such' capital stock, as ah absolute interest vested 
in them, and not to mere life annuities. But this 
decision was reversed by the Lord Chancellor, upon 
the ground, that, upon the true interpretation of the 
will, the annuitants were such for their respective lives 
only.* fin a later case, a bequest to A., ‘‘ of one clear 


Price, 1 P. Will. 201, note (1), and lo Evelyn v. Evelyn, 2 P. Will. 064, 
note (1), as lo the point when the personal estate is to bo deemed the 
primary fund for the payment of debts and legacies, or not. Sec also 
1 Madd. Ch. Pr. 407 to 488 ; Id. 498 to 506. 

^ Blewittu. lloberts, 10 Simons, R. 491 ; S. C.on appeal,! Craig & Phil- 
lips, 274. See Yates v. Madden, 8 Eng. Law & Eq. R. 180, 263 ; Stokes 
V. Huron, 2 Dru. & W. 69 ; 12 Cl. & F. 171. See also Tweedale u. Twee- 
dale, 10 Simons, R. 453. In this last case the Vice-Chancellor said : “ 1 do 
not see any substantial difference between a gift of an annuity out of per- 
sonal estate generally, and a gift of an annuity, to be satisfied out of a par- 
ticular fund ; because an annuity, when it is given generally, is to be pro- 
vided for out of til the personal esta^te; and, if a gift of JC300 a year, out 
of the testator’s funded property, would give to the annuitant the absolute 
interest in so much of the funded property as would produce jC300 a year, 
what is the substantial difference between that gift and a gift of jC300 a 
year, simply, to be satisfied out of so much of the personal estate as would 
produce the sum? I confess that I do not see any difference myself. 
I am very much inclined to think, that the true construction is, that if it 
is given simply^ it is given absolutely. But the Lord Chancellor, upon 
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annuity of £100 per annum, for and during his natural - 
life; and sipuld he die, a child him suwmng, I con^ 
tinue the same annuity for such child’s use and benefit;' 
to be paid to his or her mother,” was construed by the: 
Lord Chancellor, reversing the decision of the-Vice- 
Chancellot, to give the child of A., an .annuity. for life 
only, and not a perpetual annuity.’] - • 

§ 1005 1 . Very embarrassing questions . also, iofteh 
arise under last wills and testaments in respecf to. .the 


the appeal in Blewitt v, Roberts, said : There is a marked distinction 
between the gift of the produce of a fund without limit as to time, and a 
simple gift of an annuity. An annuity may be perpetual, or for life, or 
for any period of years ; but, in the ordinary acceptation of the term used, 
if it should be said, that a testator had left another an annuity of £100 
per annum, no doubt would occur of the gift being an annuitj for (he. 
life of the donee. It is the gift of an. annual sum of JClOO; that isj of 
as many sums of £ 100 as the donee shall live years. Ih Savery w. Dyer, 
Amhl. 13‘J, Lord Hardwicke says: ‘ If onQ give by will 'an annuity not 
existing before, to A., A. shall have it only for life.' In that case, the 
gift was of an annuity to A. during the life of B., and B. having survived 
A., the question was, whether ^hc annuity had ceased, notwithstanding 
the express provision, that it .should be during the life of B. It is sin- 
gular, that no other case has been referred to., in which this question 
distinctly arose; but, in Lines v. Mitchell, 6 Vcs. 4G4, before Sir W. 
Grant, and before Lord Pildon, (9 Vcs. 212,) upon appeal, the annuity was 
held to b-' for life only, although there were provisions, leading more 
strongly than any thing in this case, to an inference that the capital was* 
iiitcriiJcd to be given, such vas the direction as to tlie £^5,000 ; without 
that direction the gift would be of an annuity of £2^0 to the use of a 
mother and her children, fur her and their use, and the longest liver of 
her and her children, subject to an equal division of the interest, while 
inoro than one of them should live ; a gift not very dissimilar from the 
present; and both those very able judges held, that tj^e annuity deter- 
mined with the life of the survivor. ■ Jf the gift simply of an annuity of 
£*100 to A. is a gift of that sum, which shall be sufficient.to produce £100 
a year, there was sufficient, in Innes v, Mitchell, to give to the mother 
and her children such a sum as would bo sufficient to product £200 per 
annum, without reference to the provision as to the X'5000 ; and yet, not- 
withstanding that provision, it was held, that there was no gift of any 

1 Yates V, Madden, 8 Eng. Law & Eq. R. 178. 

39* 
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persons, who are entitled to take under words of ge- 
neral description ; as, for example, under bequests to 
“ children,” to “ grandchildren,” to " younger child- 
ren,” to “issue,” to “heirs,” to “next of kin,” to 
“ nephews and nieces,” to “ first and second cousins,” 
to “relations,” to “poor relations,” to the “family,” 
to^ “ personal representatives,” and to “ servants.” For 
these words have not a uniform fixed sense and mean- 
ing in Hi cases ; but they admit of a variety of inter- 
pretations according to the context of the will, the cir- 
cumstances in which the testator is placed, the state of 
his family, the character and reputed connection of the 
persons who may bo presumed to be the objects of his 
bounty and yet who, only in a very lax and general 


principal sum. It seems to have been supposed, Uiat the direction, that 
there should be an equal division of the annuity, implied, that the prin- 
cipal, producing the annuity, was to be the subject-matter of the division ; 
but there was a similar direction in Innes v. Mitchell, and in Jones t;. 
Randall, 1 Jac. & Walker, 100; and yet^ in neither of those cases, was 
there any gift of the principal. It does not appear to me, that there is 
any inconsistency in the cases. To hold, that a simple gift of an annuity 
to A. docs not give an annuity beyond the life of A., is not inconsistent 
with holding, that a gift of the produce of a fund, without limit as to 
time, gives the fund itself. In the former case, there is no allusion to any 
principal sum. It is, indeed, the course of this court to secure an annuity 
by investing a capital sum ; but a testator, with an income much exceeding 
the annuity given, is not very likely to contemplate any such investment. 
He may, indeed, be without the immediate means of making it ; as, for 
instance, if his whole property consisted of long leasehold. If a testator 
were minded t<^ give .CIO, 000, can it be supposed, that he would set 
about efTecting this object by giving i^500 per annum to the intended lega- 
tee, without making any mention of the £10,000, or of any other capital 
sam. To carry into effect the gift of an annuity of £500, by raising 
jC 10,000 out of the estate, would probably, be very foreign from the tes- 
tator’a intention. 1 feel no disposition to question the doctrine laid down 
by Lord Hardwicke, and followed in the cases 1 have referred to ; and if I 
did, 1 should not feel at liberty to depart from a rule established upon such 
authority.*’ 
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sense, can be said to fall within the descriptive words. 
Thus, “child,” or “children,” is sometimes construed 
to mean “issue;” and “issue” to mean “children 
“heirs” is sometimes construed to mean “children;”® 
“next of kin” is sometimes construed to mean next 
of blood, or nearest of blood, and sometimes only those 
who are entitled to take under the statute of distribu- 
tions, and sometimes to include other persons ; ® “ rela- 
tions ” is sometimes construed to moan the ‘^^next of 
kin,” in the strict sense of the words, and sometimes 
to include persons more remote in consanguinity; 
“personal representatives” is sometimes construed to 
mean, the “administrators or executors,” and sometimes 
to mean the “next of kin;”^ “executors” sometimes 


1 See Pope V, Pope, 9 Eng. Law & Eq. R. 193, where issue was 
limited to children. 

” Head v, Randall, 2 Younge & Coll. 231 ; Minter v. Wraith, 13 Simons, 
R. 52. 

3 Witby V. Mangles, 10 Clark & Finnel. 215; Cholmondeley v. Ash- 
barton, 6 Rcavan, 86. 

4 S. P. Daniel t?. Dudley, 1 Phillips, Ch. R. 1, 6. In Holloway v. 
Clarkson, 2 Hare, R. 521,523, Mr. Vice-Chancellor Wigram said : “ The 
disputed cases have generally arisen out of bequests to ‘ representatives,’ 
* legal representatives,’ ‘ personal representatives ’ and similar words, 
and nut upon the words ‘executors, administrators, and assigns/ which 
occur in the present case. In Bulmer v. Jay, (4 Sim. 48 ; S. C. 3 Myl. 
& E. 197,) and in some other cases, however, a question has arisen upon 
the elTect of the words ‘executors and administrators.’ If I were com- 
pelled to give an opinion upon this part of the case, I should say, that the 
conclusion to bo drawn from the more modern, not unsupported by some 
of the earlier cases, is this : that under a gift simply to ‘ representatives,’ 

‘ legal representatives,’ ‘ personal representatives,’ and to ‘ executors 
and administrators,’ the hand to receive the money is that of the person 
constituted representative by the Ecclesiastical Courts ; but that such per- 
son will, in the absence of a clear intention to the contrary, take the 
property as part of the estate of the person whose representative he is, 
and not beneiicially. Evans v, Charles, 1 Anst, 128. [In Long v. Watkin- 
son, 10 Eng. Law & Eq. R. 72, the master of the Rolls said that Evans 
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includes the persons named as executots in' the' will, 
and sometimes only such as take upon themselves that 


■ V. Charles, after being long doubted, had been overruled by s'everal autho- 
rities]*.* Ripley V. Watervvorth, 7 Ves. 425 : Wellman v. Ilowring, 1 Sim. 
& 9tu.’24 ; 3 Russ. 374-; 3 Sim. 328 ; Price v. Strange, 6 Madd..l59 ; Palin 
V. Hills, 1 Myl. & K. 470; Hames v, Hames, 2 Keen, 646; GrafFicy v. 
Humpage, 1 Beav. 46 ; ’Mackenzie o. Mackenzie, S Eng. Law & Eel- 
R. 69 ; Daniel r. Dudley, 1 Phillips, R. 1 ; 11 Sim. 16‘3. fii t]i 0 last case, 
Lord Cottenhain strongly expressed his disapprobation of Bulmei v. Jay. 
However, the decision upon these cases has been by no means uniform. 
And in Long v. Watkinson, 10 Eng. Law. & Eq. R. 72, Sir John 
Romilly said, I cannot reconcile Palin v. Hills with Daniels ti. Dudley, 
and other cases of that class. It has sometimes been decided that the 
persons intended Avcrc the representatives constituted by the Ecclesias- 
tical Courl ; sometimes, that next of kin were intended ; sometimes, 
that the representatives by the Ecclesiastical Court took beneficially ; 
and sometimes, that they took as representatives, and consequently as 
trustees for the estates of the party whose representatives they were. 
It will be sufTicient to refer to the cases generally, as they are collected 
in Saberlon c, Skccls, ,1 Russ. & Myl. 587, and in Grafltcy v. Hum- 
page. In considering the cases as they bear only upon the construc- 
tion of the words (as words of description) and upon the question 
of the interest which the legatee takes, it will be found convenient 
to distinguish the cases in which a legacy has been given to an individual ; 
and in case of his pro-deceasing the testator, his representatives have he'en 
substituted for him, from the case of direct limitations to the representa- 
tives of an individual named not by. way of substitution. In the former 
cases, the courts appear to have treated the representatives as fjt/acsi pur- 
chasers, and have thereby excluded all argument upon the words as words 
of limitation,’? Sec also Booth v. Vicars, 1 Collyer, Cli. R. 6 ; where 
the question was, who in the sense of the will were the “ next legal repre- 
sentatives.” Mr. Vice-Cliaoccllor Bruce there said : “ the next question 
is, whether the true construction of the bequest is, that the executors of 
Nicholas! Vicars and Mary Brown, were intended to ta^e in their character 
of executors or administrators, that is, not beneficially ^ a meaning of. 
Vt^hich, when the context allows or does not forbid it, the words 'Megal , 
representatives’ are susceptible. There arc several remarks, however, 
to -Which this clause is liable, which seem to exclude that interpretation 
also. For, in the first place, I do not say in materiality, but in order, the 
words, ^.executors .or administrators’ are lieed just above fur another 
purpose, in their strict, legal, and proper sense, and therefore, if he had 
meant executors and administrators here, the probability is, that he would 
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office; and “nephew and nieces” will sometimes in- 
clude great nephews, and great niece^.^ The word 


have used the same phrase. In the second place, he has used the word 
< next,’ in combination with the words < legal representatives,’ which 
is a word having no connection with the character of eicecutor or adminis- 
trator. And, thirdly, that construction would render the latter half of the 
bequest mere supcrduity, because, supposing that by the words in question 
executors or administrators are meant, the fund would go in the same way 
without those words as with them. These are part of the considerations 
which seem to me to exclude that construction also. It follows, if this 
view of ihc subject be right, that the words, ‘ next legal representatives ' 
must in this will import, in some form, consanguinity ; the next question 
is, in what form? Now the words hero are not ‘ next of kin.’ There 
is no word strictly importing kindred. If the words had been ' next of 
kin,’ or ‘ nearest,’ or ‘ next in relationship,’ it is possible that I might 
have applied the rule adopted by the Lords Commissioners in Elmsley v» 
Young, and have hold, that the representatives of whom the statute speaks 
were excluded. But that is not so. The words * legal representatives ’ 
are in the very words which in the statute of distributions arc used to desig- 
nate persons, who, being of kindred to the deceased, come in as represent- 
atives of some one else. As to this part of the case, I need do no more 
than refer to the language of the Master of the Rolls in Rowland v. Gor- 
such, 2 Cox, 187, and to the expressions so recently used by Lord Lang- 
dale in Cotton v. Colton, 2 Beav. 70, where lie says : ‘ when it is said 
that the expression, legal representatives, means next of kin, it is not that 
such is the force of the words tliemselvcs, but because the words are held 
to indicate the persons, who, upon the construction of the wull, are bene- 
ficially entitled in the place of the person to whom the gift was first made, 
and who, in that sense, legally represent such person. I must, therefore, 
refer to the statute of distributions, which points out those who are entitled 
to claim as the legal representatives in that particular sense of the words.’ 
I also am of opinion upon this will, that tho words * next legal represent- 
atives’ mean the persons, who, by force of law, in right of consanguinity, 
would take tho personal estate of those persons beneficially. The next 
question is, whether they are to take per sihpes or per capita. My 
opinion is, that they take stirpes^ The word ‘ representatives ’ itself 
almost forces that interpretation ; and when you consider, that, if one of 
the two persons mentioned in the will had survived the tenant for life, only 
a moiety could have gone under the clause of substitution, that construc- 
tion seems to be rendered absolutely necessary.” 

^ III Mr. Chilly’s Digest, under the title TEiVi!*’ and JDevi^eSy XV. a 
great variety of cases, illustrating these statements, will be found collected. 
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"family,” admits of a stp greater variety of applications. 
It may mean a man’s household, consisting of himself, 
his wife, children, and servants j' it may meat his Wife' 
atid children, 6r his children, excluding his wife; or, 
in the absence of wife and children, it may mean his 
brothers and sisters, or next of kin; or, it may mean the 
genealogical stock, from which he may hate sprung.^ 

• § 1065 c. Difficulties may also arise in many cases, 
where there is a bequest or devise to thetnext of kin, 
whether they arc to take <pcr stirpes'ox per capita? So, , 
also, it may be matter of question, who are to be 
deemed the next of kin, under bequests of personal 
property; whether the next of kin under the Civil 


See alssc Bridgman’s Digest, Legacy and Lognlee; 1 Hoper on Legacies, 
^ 1 to 19, p. 24 to 167. Examples of the iiUerpretatioii of llicso wouls 
will be found in Hall r. Ludiup, 4 Sirn. K. .0 ; Dalzcll v, Welch, 2 Sirn. 
319 ; llorridgc u, Ferguson, 1 Jacob, R. 583 ; Lees r. Mosley, 1 Youngo 
& toll. 589; Earl of Oxford v. Churchill, 3 Ves. & Beam. 59; Lady 
Lincoln v» Pelham, 10 Ves. 166 ; Bowles r. Bowles, 10 Ves. 177 ; Gittings 
V. McDcrmont, 2 Mylne & Keen, 69 ; Mornsby v. Blamirc,’4 Russ. R. 
384 ; Leigh r. Norbury, 13 Ves. 310 ; Sibley v. Ferry, 7 Ves. 523 ; Grant 
V. Lyman, 4 Russ. R. 292; Brandon v. Brandon, 3 Swanst. 319; Smith 
V. Campbell, 19 Ves. '400 ; Mahon v. Savage, 1 Sch. & Lefr. Ill ; Pope v. 
Whimomc, 3 Meriv. R. G80 ; (huwys v. Colman, 9 Ves. 319; 'Worsolcy 
V, Jonson, 3 Atk. 761 ; Elmsley r. Young, 2 Mylne & Keen, 82 ; Palen 
V. Hills, 1 Mjine Keen, 470 ; Price u. Strange, G Madd. R. 159 ; Pig- 
gott V. Green, 6 Sim. 72 ; Barnes i\ ratch, 8 Ves. 604. [In Mayor of 
Hamilton t. Iltnisdon, 11 Jurist, 193, before the Privy Council, a mistake 
in the report of Barnes t\ Patch is noticed]. Crossly v, Clare, Ambl. 397 ; 
Chambers r.'Brailsford, 18 A"es. 368 ; S. C. 19 Ves. G52 j Mayott v. May- 
olt, 2 Bro. Ch. R. 125; Charge v. Goody'er, 3 Russ. 11. 140*; Silepx i’. 
Bell, 1 Sim. & Sta. 301 ; Chilcot v, Bromley, 12 Vei^’. J14 ; Gill v. Shel- 
ley, 2 Russ. & Mylne, 33G ; Langston v. Lan^toUf 8 Bligli, R. 167 ; 

. Clopton r. Butman, 10 Simons, R. 426 ; Head v. Bandall, 2 Y. & Coll. 
Kew K. 231 ; Liley v. Hay, 1 Hare, 58, 58i? ; Wright v. Atkyns, Turn. 
& Russ. R, 156.; Wood v. Wood, 3 Hare, R. 65. 

^ Blackwell Bull, 1 Keen, R. 176, 181 ; Lewin on Trastees, 78, 79. 
2^ Matiison v. Tunfield, 3 Beavan, R. 131 ; Paine v, Wagner, 12 Simons, 
R. 181. 
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LaW; or the next of kin under the Statute of Distribu* ' 
tions ; for, thej may not be identical.^ In all these 
oases, the true meaning, in which the testator employed 
the words, must, be ascertained by considering the. cir- 
cumstances in which he is placed, the objects he had in 
view, and the context of the will.^ 'Where the bequest 
respects personal or trust property, it naturally, nay, 
necessarily, falls within the jurisdiction of Courts of 
Equity to establish the proper interpretation of such 
descriptive words in the particular will; and neither 
executors, nor administrators, nor trustees, can safely 
act in such cases, until a proper bill has be^n brought, 
to ascertain the true nature and character of such be- 
quests or trusts, and to obtain a declaration, from the 
Court, of the persons entitled to claim under the gene- 
ral descriptive words. Where, indeed, the estate, to 
which the descriptive words apply, is of a legal nature, 
the interpretation thereof may well belong to Courts of 
Law. But, even in such cases, from the inability of 
those Courts to bring all the proper parties before 
them in a single suit, as well as from the mixed nature 
of the subject-matter of the bequest, the questions are 
most commonly discussed and settled in a declaratory 
suit before some Court of Equity. , 

§ 1065 d. Equally embarrassing questions sometimes 
arise in cases of residuary legatees, whether they are 


1 See on th» ppint 3 Jarman on Wills, p. 37 ; Law Magazine for May, 
1844, p. 353, 354, 356 ; Elmsley v. Yonng, 2 Mylno ^ Keen, 786 ; Smith 
V. Campbell, 19 Vei 403 ; Wilthey v. Mangles, 4 Beavan, 366 ; S. C. 
8 (English) Jurist, p. 09. In this case, the subject was much discussed 
by Lord Langdale. 

s fllackwell v. Bull, 1 Keen, B. 176, 181 ; O’Dell r. Crone, 3 Dow, 
Pari. R. 61. 
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to take all the personal estate which the testator has 
not absolutely and effectually disposed of, or it is to be 
treated as intestate property undisposed of. In the 
cases of lapsed legacies, the doctrine is clearly settled, 
that they belong to the residuary legatees, because 
their interest is abridged only to the extent of the par- 
ticular effective legacies. Aud the same rule seems 
properly to apply to cases where the testator intended 
that a legatee should bo benefited by a particular be- 
quest, brt the legatee cannot be ascertained, or the 
legacy is too vague and void for uncertainty ; for in 
such a case, the mere intention that the residuary lega- 
tees should not take the whole, will not defeat their 
right to such a legacy.^ 

^ lOOG. There are also some rules of construction of 
the words of wills, adopted by Courts of Equity in 
relation to trusts, which are different from those which 
are adopted by Courts of Law in construing the same 
words in relation to mere legal estates and interests. 
We have already had occasion to take notice of this 
distinction, in remarking upon tho difference between 
executed and executory trusts. In the former. Courts 
of Equity follow the rules of law in the interpretation 
of the words ; in the latter, they often proceed upon an 
interpretation widely different.® 

§ 1067. In regard also to legacies, and bequests of 
chattels and other personal property. Courts of Equity 
(as we have seen) treat all such cases as matters of 
trust, and the executor as a trustee for tho benefit of 


1 The Mayor of Gloucester t;. Wood, the (English) Jurist for 23d Dec. 
1843, p. 1125, 1128. 

9 Ante, M74; 1 Madd. Ch. Pr. 440,, 441, 443 to 465; 2 Fonbl. Eq. 
B. 4 , Pt. 1, ch. 1, $ 4, and note (<) . 
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the ^igatees, and, as to tiie undisposed residue of sohb 
property; as a trustee for the next of kin.^ The nilsil, 
therefore, adopted by <)f S^quity, in expounding 

the words of wills in r^rd to bequests of personi^ 
property, are not precisely the same as those adopted 
by Courts of Law in interpreting the same words as to 
real estate. For Courts of Equity, having, in, a great 
measure, succeeded to the jurisdiction of the'®cclesi» 
astical Courts over these matters ^ and these Courts, in 
the interpictalion of legacies, being governed by the 
rules of the Civil Law, Courts of Equity have followed 
them in such interpretation, rather than the rules of 
the Common Law where they differ.® 

1067 a. Cases may easily be put to show how 
widely Couits .of Equity sometimes differ fiom Courts 
of L iw in their construction of the same words in a 
will as applied to real estate, and as applied to per- 
sonal estate, giving effect to the presumed intent of 
the testator to an enlarged and liberal extent, not 
recognized at law. Thus, for example, if freehold and 
leasehold estates are devised to a person and the heirs 
of his body, with a limitation over, in case he leaves 
no such heirs, the words will, or at least may, be con- 
strued to mean, a dying without leaving such heirs 
indefinitely, as to the fieehold estates, and a dying 
without leaving such heirs living at the time of his 


^ Ante, ^ 593, 5^(1^596 , S Foi^bl Eq B 4, Ft. 1, ch. 1, ^ 3, note {d) 
1 , Jd B 2 , ch. 5, note {k) ; 1 Madd. Ch Pr. 466, 407 , Post, 

^ 1067 a 

2 Ante, ^ G03 , 2 Fonbl Eq B. 4, Ft. 1, ch. 1, ^ 4, and notes (A), (i) , 
lb ^ 5, and note (/) , lb § b, and note (o) , Ib ^7, and notes (^), (r), (f) , 
Id ^ 9, and note (y) , Id $ 11, and note (a) , Fearne on Cont. Rem 471, 
472, 7ih rd by Butler, and Butler’s note ( 5 ), p. 474 , Id p 476 , Crooks 
V. Do Vandes, 9 Ves. 197. 
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death" as to the leasehold estates; the effect o||phich 
will be very different in the two different species of 
estates, as to the title of the devisee, and the validity 
of ,1jie limitation over.’ Where the remainder over is 
upon an indefinite failure of such heirs, the first devi- 
see takes an estate tail with a vested remainder over 
upon the determination of that estate. Now, such a 
remainder over, after an estate tail, in freehold estates, 
is valid in point of law, and awaits the regular deter- 
mination )f the prior estate. But 'in leasehold estates, 
it is void, as being too remote, and the tenant in tail 
takes the whole estate ; whereas, if the devise is con- 
strued to be a dying without issue living at the de- 
cease of the first devisee, then, in each case, the legal 
effect is the same. The devise over will be treated as 
a good contingent remainder, to take effect, if at all, at 
the death of the first devisee. The reason of this dif- 
ference, is, that, in chattels, whether personal or real, 
there can be no good remainder limited over after an 
estate tail, as the tenant in tail is deemed to be the 
absolute owner. But in freeholds, there may be a good 
remainder after an estate tail by the statute dc Sonis ; 
and the tenant in tail is deemed to be only the (luali- 
fied owner.® 

§ 1068. In the interpretation of the language of 
wills also. Courts of Equity have gone great lengths, 
by creating implied or constructive trusts from mere 


1 See Forth v. Chapman, 1 P. Will. C64 ; Fettife'on Conting. Pern. 
472 to 485, 7th edit, by Butler, and his note (s); Crooke v, De Vaiides, 
9 Ves. 197, 203, 204. 

3 Forth V. Chapman, 1 P. Will. 064 ; Crooke r. De Vandes, 9 Ves. 197, 
203, 204 ; Porter v. Bradley, 3 T. 143; Pells v. Brown, Cro. Jac. 500 ; 
Fliirne on Coating. Peinaind. 472 to 485, Butler’s edit, and note (j) ; Id. 
p. 5, note (dy 
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recoH||iendatory and precatory words of the testator. 
Thus,’ if a testator should, by his will, desire his execu- 
tor to give to a partic^lftr person a certain sum of 
money, it would be construed to be a legacy ; although 
the will should leave it to the executor’s own free will, 
how, and when, and In what, manner, it should be paid.^ 
So, if a testator should desire his wife, at or b^ore her 
death, to give certain personal estate amon^ such of 
his relations, as she should think most deserving and 
approve of; it would be held to be a legacy among 
such relations.® So, a bequest to a wife, of all the 
testator’s freehold and copyhold estates, being well 
assured, that she will, at her decease, dispose of the 
same amongst all, or such of my children, as she, in her 
discretion, shall think most proper, and as they, by 
their future conduct towards her, shall be deserving of 
the same, would be held to be a trust for such of the 
children as she should appoint.® So, a bequest of the 
testator’s personal estate to a wife, and, if she should 
marry again, to be secured to her separate' use, and 
recommending the wife to give by her will what she 
should die possessed of to certain persons, whom he 
named, would be held to create a trust in hivor of such 
persons.^ So, if a testator should give £1,000 to A., 


1 Brest V. Ollley, 1 Ch. Rep. 246. 

2 Harding v. Glyn, 1 Aik. 469; Malvin v. Keighley, 2 Ves. jr. 333; 

Urovvn v. Higgs, 8 Ves. 570, 571; Tibbits c, Tibbils, Jac. Rep. 317; 
Knight r. Knightr'it^eavan, R. 148, 172, 173. ‘ * 

3 Massey v. Sherman, Ambler, R. 520, and Mr. Blunt’s note; Parsons 
r. Baker, 18 Ves. 476; Prevost i». Clarke, 2 Madd. R. 458; Forbes v. 
Ball, 3 Meriv. R. 437. See 2 Roper on Legacies, by White, ch. 21, $ 6, 
p. 373 to 379, and Lewin on Trusts, ch. 5, ^ 2, p. 77 to 81, where most of 
the cases are collected. 

4 Horwood V. West, 1 Sim. & Stu. 387. 
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d«siriilg, wishing, recommending, or hoping, 
will, at his death, give the same sum, or a certain' |»1rt 
thereof to B., it would be hel^o be a trust in favor of 
B., would be a trustee for him.' So, a bequest 

to ‘U daughter, A., the wife of B , qf ;£10,000, payable 
six months after the testator’s deooase, with the follow- 
lowing Words added ; “ I reeomntert^ to my said daugh- 
ter and Tier said husband, that they do forthwith settle 
and assuie the said sum of £10,000, together with all 
such sum of money, as the said B/ shall choose, for the 
benefit of iny said daughter A., andsher children,” has 
been held to be a trust for the children after the de- 
cease of A., BO that the legacy did not lapse, by the 
death of A., in the testatoi’s lifetime.® 

§ 1008 a. In short, it may be stated, as a general 
lesult 0 ^ the cases, in the language of Lord Eldon, that, 
whether the words of the will are those of recommenda- 
tion, or piccatoiy, or expressing hope, or that the testa- 
tor has no doubt, if the objects, with regard to whom 
such terms are applied, are certain, and the subjects of 
propel ty to be given are also certain, the words are 
considered imperative, and create a trrrst.® Or, as 
andther learned Judge has expressed it (in a form, 
indeed, open to some criticism); ‘^Wherever any per- 


I Knight V Knight, 3 Ke'ivan, R 148, 17J, 173 
5 Ford ? Fowler, 3 Bei\an, R 146 £A directiott in a will that a cei 
tain person should be employed as agent and manager ol the testator’s cs- 
tatt) whenever his irustr os should have occasion lor^J^fe^services of a per- 
son in that capacity, has been held not to create a triidl which such person 
could enforce Findcn r Stephens, 2 Phillips, Ch R 142] 

3 Paul V Compton, 8 Yes 3o0 , Dash wood v. Peyton, 18 Ves 41 See 
also Malim v Keighley, 2 Ves jr 333 , Ilarland ? Trigg, 1 Rro Ch. 
R* 14tf, Wynne v Hank, 1 Bro Ch. R. 179, 2 Fonbl Eq B 2 ch. 2, 
^ 4| note (x) r Brown v, Higgs, 4 Ves 709 , S. C 5 Ves 4U5 ; 8 Ves. 
561 ; Tibbits v. Tibbits, Jac. R. 817 , 2 Mad^ Ch Pr. 6. 
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soothes property, and points out the object, the pro- 
perty, and the way in which it shall go, that does 
create a trust, unless h^> shows clearly, that his desire 
expressed is to be controlled by the party, and that he 
shall have an option to defeat it.”^ 

§ 1009. The docinne of thus construing expressions 
of recommendatio.n, confidence, hope, wish, and desire, 
into positive and peremptory commands, is not a little 
diflicult to be maintained, upon sound principles of 
interpretation of the actual intention of a testator. It 
can scarcely be presumed that every testator should 
not closirly understand the difference between such 
expressions and words of positive direction and com- 
mand; and that in using the one and omitting the 
other, he should not have a determinate end in view. 
It will be agreed on all sides, that, where the intention 
of the testator is to leave the whole subject, as a pure 
matter of discretion, to the good-will and pleasure of the 
party enjoying his confidence and favor ; and where his 
expressions of desire are intended as mere moral sug- 


1 Lonl Avanley, in Malim Keigrhlcy, 2 Vc 3 . jr. 335. See Meredith 
y. IlencafTc, 1 Sim. R. 5*12; Pierson v. Garnett, 2 Bro. Ch. R. 38, 45. 
Podmoic r. Gunning, 7 Sim. R. Oil ; Briggs r. Penny, 8 Eng. Law & Eq. 
R. 231 *, Wood «. Cox, 2 Mylne & Craig, G81. But, where the objects of 
a tiubt arc too indefinite to afford any certainty, there Courts of Equity will 
not execute it , hut the property will fall into the residium of the testator’s 
Cbtate ; as it is clear, that the legatee or devisee is not to take for his own 
use. Stubbs v. Sargon, 2 Keen, R. 255 ; S. C. 3 Mylne & Craig, 507: 
Ommaney r. Butcher, 1 Turn. & Russ. 260; Ford r. Fowler, 3 Beavan, 
R. 110, 117; Ante>^^979. a.; Post, ^ 1071, 1183 ; 2 Roper on Legacies, 
by While, ch. 21, § G, p. 373 to 380 ; Lewin on Trusts, ch. 5, ^ 2, p. 77 
to 8l; Knight I?. Knight, 3 Beavan, R. 118, 172 to 174; Knight v. 
Boughton, 11 (’lark & Finnel. 513, 518. [But a trust wmII not be crea- 
ted, if such a construction is inconsistent with any positive provision in the 
will. Shaw V. Lawless, 5 Clark & Finnel. R. 129 ; Knott r. Cottee, % 
2 Phillips, Ch. R. 192.] 


39 * 
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gdstiohs; to excite and aid that discretion, but nQid||e<^ 
lately to control or “govern it, there the language^oWii 
not| and ought not to be hold^|p create a trust. Noui^ 
worjte of recommendation, and other words precatory m* 
thdr imture, imply that very dis^etion; as cpntradiS' 
tinguished from peremptory orden^H^, therefore, ought, 
to be s4*j:Qnstrued, unless a different^eense is irresistibly 
^ced upon them by the context* Accordingly, in 
more modern times, a strong disposition has been indU 
cated not to extend this doctrine of recommendatory 
trusts, but, as far as the authorities will allow, to give 
to the words of wills their natural and ordinary sense, 
ujjless it is clear that they aro designed to be used in a 
peremptory sense.® 


^ See Meredith v. Ilcneago, 1 Sim. R. 542. 

3 Sale V. Moore, 1 Sim. R. 534 , Meredith v, lleneagc, 1 Sim. R. 542. 
In Sale r, Moore, I Sim. R 534, the Vice-Chancellor eaid : The first 
case, that construed words of recommendation into a command, made a 
will for the testator; for every one kno^s the distinction between them. 
The current of decisions of late years has been against converting the 
legatee into a trustee.’’ See also Meredith v. Heneagc, 1 Sim. R. 542, 
where Lord Ch. Baron Richards expressed a similar opinion ; and Lord 
Eldpi^^alao, in Wright i\ Atltyns, 1 Y. & Beam. 315 ; Lechmere v.Lavie, 
2 Keen, 197 ; Lawless Shaw, 1 Lloyd & Goold, R. r54, and 

the 'Reporter’s note ; Benson v, Whittarn, 5 Sim. 22 ; Podmore v. 
Gunning, 7 Sim. R. 644 ; Wood t Cox, 1 Keen, R. ^7 ; S. C. on appeal, 
2 M. de Craig, 681. A strong case, illustrative of tho doetrino now main- 
, tapped, IS ^Jx parte Payne (2 Ycunge & Coll. 646.) There the testator 
demised his estate to his daughter^ ** as some i^ewpir^^for her affectionate, 
unwearied, and unexampled attentioir illpess of many 

years ; ” and then added, I strongly reMfiSihend t^er to execute a set- 
' tlement of the said estate, and tliercby to vest thg||i|M 4n trustees, &o. 
fpr t}ie use und benefit of herself for life, with rcmainlip^ to her husband 
and^^lw assigns for life, with remainder to all and every the children she 
may happen to have, if more than one, share and share alike ; and if but 
one, the whole to such one ; or to such other uses as my said daughter 
slllUl think proper; to the intent, that the said estate, in the event of her 
marriage, shall be cficctualJy protected and seouied ; ” and Lord Ch. 
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Ji70. Wherever, therefcu^e, the objeetii of t«« «•»- ' 
^i;ccommendatory trusts Are ‘oot eertaiu 
i vtkorever the pi^ferty to whiiih it is to attach, 
liot.)^ain 'oi'^^tiife^ Wherever a clear 
atti^hoice to act, oi^ot to act^.is given ; whdreTc^^he 
prior dispositions property import ahsoh^Utand 

uncontrollable' oii^l^ship ; in all such cases •^^pRts of 
Equity will not create a trust froih words ol^is' cha- 
racter.’ In the nature of things, there is a' wide dis- 



Baron Abinger held, that the daughter took an absolute estate. But see 
Ford n. Fowler, 3 Jieavan R. 146, 147, and Knight v. Knight, 3 BeaVhn, 
R. 148, 172, 173; Ante, ^ 1068; See Major of Gloucester y. Wood. 3 
Hare, lb. 131, 113. , ^ 

^ See Ante, ^ 979 a ; Stdibs r. Sargon, 2 Keen, R. 255 ; S. C. 3 
Mylne & Craig, 507 ; Ommaney v. Batcher, 1 Turn. & Russ. 260, 

271; Mayor of Gloucester v. Wood, 3 Hare, R. 131, 143. In this last 
case, the Court held that a bequest to an individual or corporation, for t 
purpose which the testator* says he has expressed elsewhere, but which, 
from some unexplained cause, is not and cannot be ascertained, creates 
such an uncertainty, that a Court of Equity cannot declare what the inten- 
tion of tho testator is ; and' iherefure it is to be deemed void. 

' 2 Wynne v. Hawkins, 1 Bro. Ch. R. 17U ; llarland u. Trigg, 1 Bro. Ch. 
R. 143 ; Mei^cdith ti. Ueneage, 1 Sim. R. 542 ; Moggridge v. Thackvvell, 
7 Yes. 82, 83 ; Mqrice v. Bishop of Durham, 10 Yes. 536;^ Cary v. Cary, 
3 Sch. & Lefr. 169; Tibbits v. Tibbits, ID Yes. 664 ; Eade u^^Eade, 5 
Madd. R. 118; Curtis v. Rippon, 5 Madd. R. 434 ; 2 Madd. 6; 

2 Foiibl. Kq. B. 2^ cb. 2, ^ 4, noie^ (r) ; Jeremy on Eq. Jurisd. B. iVcti. 1, 
^ 2, p, 99 to 102. Jn Wright 6. Alkyns, 1 Turn. & Russ. 157, Lord El- 
dom said, that in order to determine whether a trust of this sort is a (rust 
w’hich a Court oC Equity will interfere with, it is matter of observation: 
first, that Uie wonb shouild be imperative ; secop^y, that the subject must 
be certain; and fflnKy," certain as the subject. 

The case of Woo^?, & Craig, 684, affords a strong illus- 
tration of the Pope, 10 Simons, R. 1, the testator 

'gaxe \gha^oef^*]popeity or efiects he might die possessed of, after his 
delR» Wefre paid*, W might become entitled to, to his wife, and appointed 
her sole executrix of his will, and added ; “ And ray reason for so doing, 
is the cohalant abuse of trustees which 1 daily witness among men ; at 
(he samo time trusting ab^will, frpm iho' love she bears to me and our 
dear children, so huubsmd and take care of what property there may bfe, fur 
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tinctioii be1:w<een a power and a trust. In the 

the party may, or may not^ act in his discretion ; A tin 


their goolf; and should she marry again, then I wish she may convey, to 
trusteeB, in the most secure manner possible, what property she may then 
possess, foe the benefit of the children as they may severally need or 
deserve* taking justice and alTection for her guide;” and, at the conclu- 
sion of his will, he gave the capital of his business to his wife, trusting 
that she would deal justly and properly to and by all their children. It was 
held that no trust was cicated for the children. This subject was much 
considered in ihe case of Knight v. Knight, 3 JQeavan, R. 148; 172 to 175, 
where Lord Langdalc said : But it is not every wish or expectation 
which a testator may express, nor every act which he may wish his suc- 
cessors to do, that can or ought to be executed or enforced as a trust in 
this Court ; and in the infinite vaiicty of expressions which are employed, 
an4 of cases which thereupon arise, there is often the greatest difficulty in 
determining whether the act desired or recommended is an act which the 
testator intended to be executed as a trust, or which this Court ought to 
deem fit be, or capable of being enforced as such. In the construction 
and execution of wills, it is undoubtedly the duty of this Court to give 
effect to the intention of tho testator, whenever it can be ascertained ; 
but 111 cases of this nature, and in the examination of the authorities which 
are to be consulted in relation to them, it is, unfortunately, necessary to 
make some distinction between the intention of the tcstatoi and that which 
the Court has deemed it to be its duty to perform ; for of htc years it has 
frequently been admitted, by judges of great eminence, that, by interfering 
in such cases, the Court has someiinics rather made a will for the testator, 
than executed the testator’s will according to his intention ; and the obser- 
vation shows the necessity of being extremely cautious in admitting any, 
the least, ex ten bion of the principle to be extracted from a long series of au- 
thorities, in respect of which such admissions have been made. As a gene- 
ral rule It has been laid down, that, when property is given absolutely to 
any person, and the same person is, by the giver, who has power to com- 
mand, recommended, or entreated, or wished, to dispose of that property 
in favor of another, the recommendation, entreaty, or wish, shall be held to 
create a trust : First, if the words are so used, that, upon the whole, (hey 
ought to be construed as imperative; Secondly, if the subject, of the recom- 
mendation or wish be certain ; and, Thirdly, if tho objects or persons intend- 
ed to have the benefit of the recommendation or wish be also certain. In 
simple cases there is no difficulty in the application of the rule thus stated. 
If a testator gives JC 1,000 to A. B., desiring, wishing, recommending, or 
hoping that A. B. will, at his death, give the same sum or any certain part 
of it to C. D., it is considered that C.D. is an object of the testator’s bounty, 
and A. B. is a trustee for him. No question arises upon the intention of 
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la^yjtehd trafi); will be executed, notwiiHstandmg ^is 
dlliPlili to act’ 


t2|e testator, upon tho aam or sul^jN^t intended to be given, or upon the per- 
8i^ or objeot of the vish. So, if a testator gives the residue of iu estate, 
after cefrtain purposes are ans.wcred, to A. B., recommending jCB,/jafter 
his'death, to give it tc>his^lk||o relations, or such of his own rel^ions as he 
shall think most deservlt^Jor as he shall choose, it has been ec^f^idered, 
that the residue of tho property, although a subject to be asoe|it)|^^, and 
that the relations to ho selected, although persons or objects lo ro ascer- 
tained, are nevertheless so dearly and certainly ascertainable ^ so capable 
of being made certain, that the rule is applicable to such cases. On the 
other hand, if the giver accijjipanies his expression of wish, or request by 
other words, from which it Is to be collected, that he did pot intend the 
wish to be imperative ; or, if it appears from tho context, that the first 
taker was intended to have a discretionary power to withdraw any part of 
the subject from the object of tho wish or request; or if the objects arc 
not such as may be ascertained with suiTicient certainty, it has been held, 
that no trust is created. Thus the words * free and unfettered,’ accom- 
panying the strongest expression of request, were held to prevent the 
words of tho request being imperative. Any wmrds by which it is express-' 
ed or from which it may be implied that the first taker may apply any part 
of the snl)j6q( to his own use, are held to prevent the subject of the gift 
from being considered certain ; and a vague desciiption of the object, that 
is, a description by wliich the giver neither clearly defines the object him- 
self, nor names a distinct class out of which tho first taker is to select, or 
which leaves it doubtful what interest tho object or class of objects is to • 
take, will prevent the objects from being certain within the meaning of the 
rule. And in such cases we are told (2 Ves. jun. 032, 033,) that the ques- 
tion * never turns upon the grammatical import of words — they may bo 
imperative, but not necessarily so ; the subjeet-malter, the situatioil.Of the 
parties, and iho probable intent must be considered.’ And (10 Ves. 536) 

* wherever tho subjpot, to be administered as trust property, and the ob* 
jects for whoso ben^t it is to be administered, arc to be found in the will, . 
not expressly creating a trust, the indefinite nature and qiiiiutum of the 
subject, and the indefinite nature of the objects, are always used by the 
Court as evidence that the mind, of the testator was not to create a trust ; 
and the difficulty (hat would imposed upon the Court, to say what 
should be so App)il|S[L*ot to what objects, hasi been the foundation of the 
argument, that no tr^t was intended ; ’ or, as Lord Eldon expresses it in 
another case (Turn.& Kuss. 159,) * Where a trust is to be raised, charac- 
terized by certainty, tho very difficulty of doing it is an argument which 
goes, to a certain extent, towards inducing the Court to say, it is not sufii- 
cicnily clear what the testator intended.’ ” Sec also Knight v. Houghton, 

11 Clark Sl Finnel. R. 548. 

1 Brown v, Higgs, 8 Vcs. 569, 570, 574 ; Pushman v, Fillitcr, 3 Ves. 7 > 
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§ 1071. Itt-fespect to certainty in the descrip^fc of 
objects or persons in such recommendatory trd^j 'il 
may be proper to state that it is not indispensable that 
the pe|sons should be described by their names. But 
mo^- ^neral descriptions will often amount to a suffi- 
cient designation of the persons' to take; such, for 
example,, as “sons,” “children,” “fkmily,” and “rela- 
tions ; ” if the context fixes the particular persons who 
are to take, clearly and definitely.^ Thus, a devise to 
the family of A. will often be a sufficient designation, 
and may be construed to mean the heir at law of A., Of 
the children of A., or even the relations of A., accord- 
ing to the context.^ And, on the other hand, the lan- 
guage may be so loosely and indeterminately used, as 
not to amount to a clear designation of any persons ; 
and thus the recommendation may fail to create a 
trust. 

§ 1072 . We may illustrate each of these positions 
by cases which have actually passed into judgment. 
Thus, where a testator devised his leasehold estates to 
his brother A. forever, “ hoping he will continue them 
in the family;” it was held, that this raised no trust 
for , the family ; for no particular objects were pointed 
out. ' There was a choice ; and the devisee might dis- 




Morice v. Bishop of Durham, 10 Ves. 536 ; Winch v, Brutton, The 
(English) Jurist, 1844, vol. 8, p. 1086. This last case contains a very 
striking illustration of the doctrine. 

1 Pierson v. Garnet, 2 Bro. Ch. R. 38 ; Forbes v. Bally 3 Wteriv. 11. 437 ; 
1 Powell on Devises, by Jarman, 274, and note (7) ; Id. 290, note (3) ; 
Jeremy, on Equity Jurisd. B. 1, ch. 1, ^ 2, p. 100, 101. 

® See Wright v, Atkyns, 17 Ves. 255 ; S. C. 19 Ves. 301 ; Cooper, Eq. 
R. 116 ; Barnes V. Patch, 8 Ves. 604 ; Mayor of Hamilton v. Iloddsun, 11 
Jojte, 193; Cruwys v, Colman, 0 Ves. 310; 1 Powell on Devises, by Jar- 
m;||p74, note (7) ; Ante, $ 1065, a. 
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po(||4^f the property either way; and, if he had sold it, 
jii^^mily could not have claimed against the vendee.* 
On tho other hand, wl^re a testator devised all his 
leasehold, as well as fteehold estates, &c., "wto his 
mother, and her heirs forever. In the fullest eomdence, 
that, aft^r her decease, she would devise the property 
to his family;” it’ was held, that sho took an estate for 
life, with a remainder in trust for tho devisor’s heir at 
law, as persona desiynuta? 

§ lOT^. In the next place, as to certainty in the 
description of property, or rather as to what property 
is bequeathed. This also, may be illustrated by some 
cases which have already passed into judgment Thus, 
whore a testator bequeathed to his wife all the residue 
of his personal estate, “not doubting, but that she will 
'dispose of what shall bo left at her death to our two 
grandchildren;” it was held, that the unccrtsiinty of 
the property, to which tho bequcs>t should attach, (what 
shall be left,) defeated it, as a recommendatory trust ; 
for the residue might bo just such as the wife chose.® 


* Harlintl y Trigg:, 1 Bro Ch. R 112, 111, See Doe v Joinville, 
3 East, K 172, Sale v. Moore, 1 Sim li. 531, Now Ian v, NeJUghan, 
1 Bro Ch. U. 4S0; Curti's v. Rippon, 5 Madd. R. 134. 

2 Wright r Atkyns, 17 Vcs. 255, S. C. 19 Ves. 301 , Cooper, Eq. U. 
lib. 

3 Wynne r JTawkins, 1 Bro Ch. R. 179, Pushman v Filliter, 3 Vcs. 
7 , ]]ade c Eadc, 5 Madd. R. 118 , Curtis 77. Rippon, 5 Madd. R. 491. See 
also Harwood v. West, 1 Sim. & Stu. 387. In Gilbert r. Bennett (10 
Simons, R 471,) the testator gave all his property to his wife and two 
other persons, in trust for the undei mentioned purptise, namely, to pay tho 
income to Ins wife, for the education and support of hia children by her , 
«ind, after her death, the property to be divided among his children; and 
he give hib fuinilurc, plate, &c. to his wife, absolutely. It was held, 
that the children were not entitled to the trust property on their father s 
death , but that their mother was entitled to the income, for her life, she 
maintaining and educating the children out of it. But see Smith v. JBelJ, 
0 Peters, 68; Post, ^ 1394. 
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So, where 6, festator bequeathed to his wife all ty^si> 
due of his estate, “recommending to her, aira'*a4t 
doubting, as she has no relations of her own family, 
but that she will consider mj^'mear'relations, should she 
surtlrS me, as I should consider them myself, in case 
I should survive her;” it was hel(^ that the 'grords did 
not create a trust, from the uncertainty both of the 
objects and the pioperty to be taken by the relations.* 
§ 1074. These may suffice as specimens of the curi- 
ous icfineaients in the interpretation of wills, which 
Courts of Equity have adopted in creating constructive 
trusts; in which, indeed, they have often been followed 
by Courts of Law in regard to legal estates.® It is 
highly probable, that some of these refinements were 
borroweu from the ci’ il law, in which the distinction 
between cure legacies, and legacies clothed with trusts, 
was well known. Thus, It is said; Legatvm ei,t,qxwd 
legis niodo, id at iinpei afiv^, latammdo rclinquitiir. Nam 
ea,<£\(s imcalao modp ) dmquymiur, Jideicommma vocan- 
tur.^ And again ; Fideicommibsum est, quod non civilibus 
verbis, sed p ecahvi rcliuquUur ; ncc ex rigore Juris civilis 
profidsciiur, sed cx volmdute dalur relinquadis^ And 
then by the way of illustration, it is declared ; Tidd- 
comndttcre his verbis possumus; rogo, peto, voh, mando, 
d^eeor, cupio, injimgo, daidero, guoqnc et impet'o, verba, 
vklc facimd Jidcicommissiim : relinqno, vero, ct commendo. 


1 Sale V. Moore, 1 Sirn R 631 , Att.*6en. v Hall, cited 2 Cox, R 855, 
Jeremy on Eq Jurisd B 1, cli 1, $ 2, p. 100« See also Podmoie i 
Gunnmg, 7 Sim 11 614 , Wood v Cox, 1 Keen, R 317 , S C on ip- 
peal, 2 Mylne & Craig, R 68i , Ex parte Payne, 2 Youngc A Coll 080 , 
Ante, ( 979, a , 1068 to 1072, 1183 
B Doc u. Smith, 5 Selw. 126 , Doe v. Joinville, 8 East, E. 172. 

9 Pothter^ Pand. Lib. 30, tit. 1 to 3, n. 3. 
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' w 

mljm, ftd^Qrmis^ pariimt atMonen^^ ^me of thi^e 
sha^S of distinction are extremely, 'nice, and almost 
evanescent ; especially that between the words deprecoTj 
pdOf and' dmdero, and the words reUnquo and commendo. 
Again ‘/Miam, hoc niodo; cupio des, opto des, credo te 
datnmtn, fideicommidfiim est? Et eo modo reUctum; exigo, 
desidero uti des, fideicommmum valet? Verha, pidm tes- 
talor ita covered; Non duhitare sc, quodcvmqae mor qjus 
cepmet Vheris sui& reddilurum, pro fideicommisso aceipi- 
enda? In these last citations we may clearly trace 
the origin, or at least the application, of some of our 
modern equity doctrines. 

§ 1074 a. It is in cases of wills that Courts of 
Equity aio frequently called upon to apply the <loc- 
trino, as it is commonly called, of cj-pres ; and it is by 
no means confined, as is sometimes supposed, to cases 
of chaiities. The doctrine of cy-pres “is now suffi- 
ciently simple, and is well established, though some- 
times of difficult application. If an estate is given to 
a person for life, or indefinitply, and, after failure of 
issue of such person, it is given over, the Court implies 
an estate tail in the iiist taker, saciificing only, in that 
simple case, the life-estate, in order that all the issue 
may bo embraced in the limitation. The next case 
which may be notifeed, is whore a testator, after giving 
a particular estate to the first taker, has gone on to 
direct that it shall go to unborn persons in a way 


^ Potluer, Faikd^ Lib. 30, tit. 1 to 3, n. 3 ; Inst. B. 2, tit. 24, § 3 ; Cod 
Lib. b, tit. 43, 1. 2 ; Dig. Lib. 3L tit. 2, 1. 77, pabsini, 2 Domat, J3. 4, 
tit. 2, ^ 1, ait. 3. 

2 Dig Lib. 30, lit. 1, ], 115 ; Pothier, i^arid. Lib. 30, tit 1 to 3, n. 26. 

Dig. Lib. 30, tit 1, 1. 118; Pothier, Fand. Lib. 30, tit 1 to 3, n. 26. 
4 Dig, Lib. 31, tit. 2, 1. 67, § 10 ; Pothier, Pand. Lib. 30, lit. 1 to 3, n. 
2G. See Knight v. Knight, 3 Doavan, R. 118, 161. 

EQ, JUB.— VOL. II, 41 
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which wculd preate a perpetuity, with a limitatiou over 
on failure of issue of the first taker. The Court, in 
such a case, is embarrassed with the faci^ that, besides 
the gift over, which, in the simple case first stated, 
would create an estate tail, there is a direction that the 
estate shall devolve in a manner not allowed by law, 
but which, in common cases, p^e^•iously to Pitt v. Jack- 
son,^ would, so far as respected the order of the suo 
cesssion, only be consistent with and included in an 
intention t > give an estate tail. The Courts were thus 
placed in this position ; the intention to give the estate 
to particular persons, in particular order of succession, 
was manifest ; but the spocified mode in which those 
persons were to take being excluded by the rule of 
law against perpetuitie*:, the question was, whether the 
primary intention to benefit particular persons, in a 
particular order of succession, should be accomplished, 
and the particular mode of giving elTect to it be re- 
jected, or the whole will be inoperative. This was the 
difficulty with which the Court had to struggle. “Whe- 
ther the two expressed intentions, both of which could 
not be effectuated, were well or ill described by the 
terms ^general’ and ‘particular’ intention, or whether 
the criticism upon those expressions is just, appears to 
me immaterial. It is a mode of characterizing the dif- 
ferent, and, to a certain extent, conflicting intentions of 
the testator, which satisfied Lord Eldon and other 
judges of great eminence. The meaning of the terms 
is now sufficiently understood. In order to preserve 
and effect something which the Court collects, from the 
will, to have been the paramount object of the testator. 


‘ 2 Bro. C. C. 51. 
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it rejects something else, vrhich is regarded as merely ii 
subordinate purpose, namely, the mode of carrying out 
that paramount intention.” i 


^ Mr. Vice-Chancellor Wigram, in Vanderplank ,w. King, 3 Hare, R. 1, 
12; Pitt V. Jackson, 2 Bro. Ch. R. 51 ; Post, \ 1109. 
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" CHAPTER XXX. 

riEOTION 4ND SAHSPACXION. 

$ 1075. Xr in cases of wills also, that the doctrine 
respecting iLtcnoN and satisfaction must frequently, 
though not exclusively,' arise in practice, 'and is acted 
upon and enforced. by Couits of Equity.* Election, in 
the sense here used, is the obligation imposed upon a 
party fo choose between two inconsistent or alternative 
rights or claims, in cases, where there is clear intention 
of the person, from whom he derives one, that he should 
not enjoy both. Every case of election, therefore, pre- 
supposes a plurality of gifts or rights, with an inten- 
tion, express or implied, of the party, who has a right 
to control one or both, that one should be a substitute 


1 There is no question, that the doctrine of election extends to deeds in 
the English law See the cases cited in Mr Swanston’s note to Dillon v. 
Parker, 1 Sx^anst 400, 401 Mr Swanston seems to think, that the 
doctrine of Election in the Civil Law was confined to wills , and origi- 
nated in the like application to wills in English Jurisprudence Perhaps it 
18 questionable, whether, in the Civil Law, the doctrine was confined to 
wiUa. These viere the most common instruments, under which it would 
arise ; itnd that may account for jnosi of the caso^ being put as arising oq 
W ills. « fiat It e principle, in its own nature, seems equally applicable to 
othor instruments 

A Bfimio^am v Kirwaoi 2 Soh & Lefr. 449 ; 2 Madd. Oh Pr. 40 to 
69 ; Jeremy on £ 4 . Junsd. B 3^ 2 ch. 5, p. to 537^ 1 Roberts on 

Wills, cb. tf ^ 10, p. 90 to 106 ; 2 Roper on Legacies, by White, ch. 23^^ 
p 480 to 579. 
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for the other. The party, who is to take, has a choke; 
hut he cannot enjoy the benefits of hoth.^ 

$ 107C. Thus, for example, if a testator should, by his 
will, give to a legatee an absolute legacy of ten thou< 
sand dollars, or an annuity of one thonsaud dollars per 
annum during his life, at his election ; it would be clear 
that he ought not to have both ; and that he ought to 
be compelled to make an election, whether he would 
take the one or the other. This would be a case of 
express and positive election. But suppose, instead of 
such a bequest, a testator should devise an estate be- 
longing to his son, or heir at law, to a third person ; 
and should, in the same will bequeathe to his son, or 
heir at law, a legacy of one hundred thousand dollars, 
or should make him the residuary devisee of all his 
estate, real and personal. It would be manifest, that 
the testator intended, that the son or heir should noi 
take both to the exclusion of the other devisee ; and 
therefore, he ought to be put to his election, which he 
would take ; that is, either to relinquish his own estate 
or the bequest under the wilL This would be a case 
of implied or constructive election.® 

§ 1077. Now, the ground upon which Courts of 
Equity interfere in all cases of this sort (for at law 


1 Mr Swanston’s note to Dillon v. Parker, 1 Swanst. R. 391, note (h) ; 
3 WooJdes. Lect. 69, p. 491; Thollusson v. Woodford, 13 Ves. 23(); 
2 ^ladd. Oil. Pr. 40 to 49 ; Jeremy on Eq. Jurisd. B. 3, Ft. 2, ch. 5, p 534 
to 538. Mr. Swanston's note is drawn up uith great ability and learning ; 
and I have freely used it in the discussion of this topic. The whole sub- 
ject of election is also most elaborately examined in Roper on Xjegacies by 
White, vol. 2, ch. 23, p. 180 to 578, to which the attention of the learned 
reader is invited. It is wholly inconsistent with the nature of these Com- 
mentaries to discuss all the minute distinctions belonging to it, interesting 

"and important as they ceitaiiily are. 

2 Ibid. 



. 486 SQxmr jxnu»BBm>iiNOBr [ch. xsx. 

¥ 

there is no direct retaedy to compel tm election) is, that 
the purposes of substantial justice may be obtained by 
carrying into full effect the whole, .intentions of the 
testator.^ And in regard to the cases of implied elec- 
tion, it has been truly remarked, that the fpundation of 
the doctrine is still the intention of , the author of the 
instrument; an intention, which, extending to the whole 
disposition, is frustrated by the failure of any part. Its 
characteristic, in its application to these cases, is, that, 
by equitab’e arrangement, full effect is given to a dona- 
tion of that which, is not the property of the donor. 
A valid gift, in terms absolute, is qualified by reference 
to a distinct ckuse, which though inoperative as a con- 
veyance, affords authentic evidence of intention. The 
intention being assumed, the conscience of the donee is 
affectea by the condition, (although it is destitute of 
legal validity,) not express, but implied, which .is an- 
nexed to the . benefit proposed to him. For the donee 
to accept the benefit,' while he declines the burden, is 
lo defraud the designs of the donor.® In short. Courts 
of Equity, in such cases, adopt the rational exposition 
of the will^ that there is an implied condition, that he, 
who accepts a benefit under the instrument, shall adopt 
the whole, conforming to all its provision.*!, and renounc- 
ing every right inconsistent with it.^ 


1 Crosbie v, TVfurray, 1 Ves. jr. 557, 559. 

2 1 Swanstoil, R. 3*04, 395, notd {b), where the authorities arc fully col- 
lected; Noys V. Mordaunt, 2 Vern. 581, and Mr. Raithby’s note; B. C. 
Glib. Eq. R. 2 ^ 2 Fonbl, Eq. B. 4, ch. If ^ 5, note (/). 

3 1 Powell on Devises, by Jarman, 430, 433, note (4) ; 1 Swanst. R, 
303 to 408, note (b) ; Frank v Lady Stapdish, 15 Ves. 391, note; Stredt- 

ifi Streatlield, Cas. T. Talb. i83 ; Boughtou v.^Boughton, 2 Vbb, 12, 
14 ; Bqomeo. Mohek, 10 VeSi 016, 617 ; WalHer a. Jackson, 2 Atk. 627, 
629 ; ifluke v. Guise, 2 Yes. 617; Wilson a. Lord Townshend, 2 Yea. jr. 
606 ; Blake v. Sanitary, 4 Bro. Oh. R. 21, 24 ; S. Q. 1 Yes. jr. '514; 
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$ 1078. TIm doo)irhi0;»of^eil8<)d!^ ^U6fr/ibip;j|> ’ 
doctrines of, Ecjuity 'JnnapiriileljMi',f«Iipesr*^ be<^e 
been 'derivod from the jCi?il Lhw. that law, a 'bb> 
quest of property/ which the ^estatoir knew to belong 
to another, was not void; bat it entitled the legatee to 
recover firora bis heir, either t^e subject of the bequest, 
or if the" owner was nnwilfing to>part 'tmtb that at a 
reasonable price, the pecaniaiy value.^ ^husj^t is said 
in the Institutes^ thai: a testator may not only bequeathe 
his own property, or that of his heir, br)t also the pro* 
perty of other persons ; so that ^he heir may be obliged 
to purchase and deliver it $ oi*) if he cannot purchase it 
to give the legatee itStTalue? But ordiuari^, to give 
effect to a legacy in such a cade, the .testator* must have 
known, that the property so bequeathed by him be- 


Thellusson ? Woodford, 18 Ves. 230, Madd Oh. Pr. 40 to 49. — Lord 
Rede ddle'a remarks on this BUbj«>ct, tn Hirhiingham v. Kitwan, (2 
& Lclr. 419, 450,) ^illustrate th« principle very clearly* “The general 
rule,” Siva hr, *‘i«, that a per^dti ciijnot acceptand reject the safne instru- 
ment And this IS the foundation oPthe law of election, on v^bich Courtn 
of l^qiiity, particularly^ have gjrounded a variety of decisiODs, in cases* 
both of deeds and of 'Wills , though principally in cases of wPla, because 
* deeds, being iifenerally matter of contract, ibe contract lb not to be inter- 
pieted oihetwise than as the coosideration, which is 9xpre8eeii> requires^, 
and volontary deeds are gepecally prepared with greater deliberation, and 
more knowkdj^e of preexisting Circumstances, than wills, whfeh Ure often . 
piepared with less care, and bypefdnns uninformed of’-oircams^ances, and 
some (lines ignorant of the effect ev^n of the laoguage,^'Vfl^h they usei 
In Wills, therefore, it is frequently necessary Jlo consider Ibe genera) pur- 
port of the disposition, in order to extract from it, w4ia^ la the intention of 
the testator. «The rule of elecxipp, however, I take to be applicable tof , 
every speqiea of instrument, wl^e^fter deed or will;, and to hftnt 
Law, as well as of Equity.*' * 

> 2 Domat, B. 4, tit 2*^ § 3, art. 3 ii 5. 

^ Inst R 2, tit. 20, { it tit. 34, 2 , Dig:« Lib* 30,. tit. 4) I. 3fl^, $ 7 ; 

Dig Lib 31, til. 2, 1 67, ^ 8 ; 2 Domat, 5^ 2,1tft 4 5^1 Swan'bt. 

306; noto, Pothter, Pand. lib. 30, li n. 125. ** i 
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longed to another ; and not have been ignorant of the 
fact, and supposed the property was his own. liccmhmi 
eliam m proprm, (says the Code,) jper fideicommissum 
relinqui posse, non awibigUur} 

§ 1079. In the Civil LaWj also, wherever the heir or 
devisee took an estate under a will, containing burden- 
some legacies, or any disposition of his own property in 
the manner above mentioned, he was at liberty to ac- 
cept or to renounce the inheritance. But (it has been 
said) he had no other alternative. He could not accept 
the benefit pfiered by the will, and retain the property, 
of which it assumed to dispose, upon the terms of com- 
pensation or indemnity to th“ disappointed claimant. 
The effect, therefore, of an election to take in opposition 
to the will, was a renunciation of all the benefits offered 
by it. The effect of an election to take under the will 
was different, aeeording to the subject-matter. If the 
property, of which the will assumed to deprive the de- 
visee, was pecuniary, he was compelled to perform the 
bequest to the extent of the principal and interest, 
which he had received ; if the property was specific, 
then a peremptory obligation was imposed upon him to 
deliver that very thing, although exceeding the amount 
of the benefit conferred on him.® 

§ 1080. The earliest cases, in which the doctrine of 
election was applied in English Jurisprudence, seem to 
have been those arising out of wills ; although it has since 
been extended to cases arising under other instruments.® 
It has been said, that the doctrine constitutes a rule of 


1 Cod. Lib. 6, tit. 43, 1. 35. 

^ Mr. Sviranston’s note to Dillon v. Parker, 1 Swanst. R. 306. 

3 Mr. Swanston’s note, 1 Swanst. R. 307, 400, 401 ; Bigland v. llud- 
dlestODi 3 Brown, Ch. Gas. 2do, note, Belt’s edition, and his note ( 3 ) ; 




law, as well as of Equity why^oiMi 

of Equity 9.1:6 mo^ fiequently called mpoo to .considjw 
the snl jeci. is, tbatj in’ieonseqaettcO of, the forms of pro- 
ceodiflg at ^^7 cannot be <put td elect. Jin 

order to jOnalde qi^^aVt of Law to enforce ^tbo principle, 
tbe party -must be dwmed concluded^, being 

bound ' by the natnte of 'the instrUmient, qr musi have 
acted upon it in such a manner as to be deemed con- 
cluded, by what be has done | that' is, to have elected. 
Thi.s fiequeptly throws tbe jurisdiction’ into Equity, 
which can compel the party to make an election^ and 
not to leave it xmeertain under what title he may 
take,* Whether any such rule of election is recog- 
nized at law, has been greatly doubted ; although, in 
cases woiking by way of estoppel, jthere may be a rule 
sometimes approaching neatly to it.® . 

^ t 


Green r. Green, 2 'Meiiv. R. 86} S. C. 10 Ves 665. See McEIfert i\ 
Schley, 2 GjII, 182, Preatoo v. Jones, 9 Parr. 456 ; Tiernan v. Roland, 
^ Iluris, 130. It appears, from Mr. Swanston’s note to Dillon v. PaikeV, 
(1 Swanst. R, 397, id. 413, 444,) that traced of the Interposition oi OcNiris 
ot Kqiiity can be found as early as the reign of Q^ieen Elizabeth.* Tii^ 
Bu^nosiion of Lord Ilardwicke, in BooglUon v Roughion, (2 Ves. l4,) that 
Noys 0 . Murdaunt (2 Vern. K>581 ; S. C. Gilb. Eq. R, 2) was the first 
case, IS undoubtedly incorrect , though Sir Thomas Clarke appears to have 
held the siine opinion in Clarke Guise (2 Ves. R. filSi) See Mr. 
Swaiistori’s note to Dillon Parker, 1 Swahst« R. 399, aot^ Jtanclifie v. 
Parkins, (6-Dow, R. 149.) * *» , , ^ 

1 Lord Redesdale, in 2 Sofe. & Lefr. 459. ^ . 

9 Mr. Swanston, in his learned note to Grettott ii Baward, 1 Swanst, 
425, note (a,) has commented' on this subject at large. Ft is sq valuafai!g*» 
review of the whole subject, t^t 1 have visntured'to)(^re6eet it in this placq. 
After cuing the passage in tt(e text, from Lord. Redcadale's deoistqn, he 
says : Lord Koaslyn also is reported to have said, ^ The principle of these* 
cases * peases of election) * is Very clear. Tbe application is mdte frequent 
hero ; but it, is recognized 'in Courts of LaW ^Veily d^.* Ydu cannot act, ' 
you cannot come forth to h Court of JnS(ioe,o)ainfiA^n xepujfhant rights/ 

2 Ves. jr. ()95. Loikl Mansfield, in a jtidifbent* the auAiurity of which, on 
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§ 1081. But, ■whatever may be truth of the case 
as to the recognition of the doctrine of election in 


every point, has been strongly questioned (Sugden on Powers, 498, et 
seq.,) professed the same opinion. 4 T. R. 743, n. See Good title v. Bailey, 
Cowp. 697. That no Court will enforce rights, which it recognizes as re- 
pugnant, may be admitted, probably, for an universal proposition. But 
Courts, which differ in the rights that they recognize, necessarily differ in 
the recognition of npugnancy. In no instance, it is believed, (with Jhe ex- 
ception of the anomalous cases last cited,) has a Court of .Law adverted to 
a clause, by which a testator assumes to dispose of the property of his de- 
visee in favor of a third person, for the ‘purpose of declaring the right of 
the devisee, to the benefit offered by the will, repugnant to his right to re- 
tain the property, of which that clause |.urports to dispose. It is obvious* 
that such a clause, proceeding from one who is not the owner, cannot 
transfer the Icga' interest in the property. Being dibiinct and unconnected, 
without word, or necessary implication of reference, it cannot qualify the 
prior, clause of .^evise as a condition. Nor can it operate by estoppel 
against the devisee, no party to the will, and whose title to his own estate 
is not derived from the testator. Failing, therehire, to effect, it serves only 
to denote the purpose of its authority ; and becomes the peculiar subject, 
of the jurisdiction of a Court of Equity, which, in administering the riuhts 
of its suitors, by enforcing the obligations affecting their conscience, exe- 
cutes the intention in which those obligations originate. The instances in 
which Courts of Law have applied the maxim, AJh'^nni^ coniraria non ct'l 
audiendus, arc instances of inconsistent titles, whether to the same subject, 
as a contemporaneous estate for life, and in tail, in the same land (see Jen- 
kins, Cent. 1, Case 27); or the claim of a tenant under and against his 
landlord (mentioned by Lord Rosslyn, 2 Yes. jr. f39f>) ; or to different sub- 
jects, as dower at once in the land taken, and in the land given in ex- 
change (see the case cited, 3 Leon. 271, Perk. ^ 319) ; the assertion of 
one title being incomplete without a negation of the other. Ii is a maxim 
hot of morality, but of logic, and cornpel.s election between claims, in 
respect, not of llio injustice, hut of the technical impracticahiliiy of their 
contemporaneous assertion. In Courts of Law, the suitor is pcrmiitcd to 
assert rights, which, so far as the intention of the parties constitutes re- 
pugnancy, are confessedly repugnant. If a man can make a feoffment in fue 
of lands or tenements, cither before or after marriage, to the ii.'^c of the 
husband for life, and after, to the use of A. for life, and then to the use of 
the wife for life-, in satisfaction of her dower ; this is no jointure, within 
the statute, &c. ; and albeit in that case A. should die, leaving the hus- 
band, and after the death of the husband, the wife entereih, yet this is no 
bar of her dower, but she shall have Jier dower also.’ (Co. Lilt. 36 by and 
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Courts of Law, it is very certain that it is principally 
enforced in Courts of Equity, where, indeed, the juris- 


SCO 4 C. 2 ft, Wilmot’s Opinions, p. 188 ; 9 Mod. 152.) So, if A. disseises 
B., tenant for life, or in fee, of the manor of Dale, and afterwards gives the 
manor of Dale to 13. and his heirs, in full satisfaction of all his rights and 
actions, which he has in or for the manor of Dale, which B. accepts ; yet 
13. may enter into the manor of Dale, or recover it in any real action. 4 Co. 
1 ft. No legal principle is better established than that on which these de- 
cisions proceed, namely, that a freehold right shall not be barred by col- 
lateral satisfaction. (Co. Litt. 3 ft, Doct. Plac. 17.) The like assertion of 
rights, morally repugnant, has been sanctioned in many of the cases' in 
which the Courts have overruled a plea of accord and satisfaction ; (see- 
Peyton’s case, 9 Co. 77 ; Grymes v. Blofield, Cro. El. 541 ; Co. Litt* 
212) ; the plaintifl’ being permitted, on technical grounds, to enforce a 
claim lor which he had received a compensation. A devise or (jjBqiiest of 
that, which is not the property of the testator, is void at law. (Bransby v. 
Grantham, Plowd. 525, 520 ; Litt. ^ 287 ; Co. Litt. 185 ft; Perk. ^ 52G ; 
Godulph. Orph. Leg. Pt. 3, cli. 0,^5; Swinb. on Wills, Pt. 3, ^ 3, n. 8, 

^ 5, propre fin. ^ 6, n. 17 ; Doct. 8tu, 1. 2, eh. 25, p. 126.) ‘ If a man 

beqneatho to one another man’s horse, in the law of the realm the legacy 43 
void to all intents, and he to whom the legacy is made, shall neither have 
the liorsc nor the value of the horse.’ (Id. 1. 2, ch. 55, p. 300, and see 
3 ('0. 2‘.) a.) To suppose that more favor would be shown to a clause 
in a deed, purporting to pass the properly of a stranger, would be to con- 
tradict the established principle of construction. P>eing void, thereof, to all 
intents, such clause, whether in a deed or in a will, is inoperative at law, 
either for transferring the subject, or for qualifying a previous valid gift, 
To convert it into a condition, according to the equitable practice, by in- 
corporation with a distinct clause, to wbiefi in terms it contains no refer- 
ence, would bo inconsistent with the rule, that conditions imposed by the 
particular intention of the individual (as distinguished from conditions 
founded in the nature of the relation or contract between tlio parlies, and 
by us denominated conditions in law) must, conformably to the feudal 
principle (Craig. Jus. Peud. 1, 2, dieg. 5, ^ 4,) be expressed. Co. Litt. 
201 a. Many decisions may be found on the question, what words an- 
nexed to the clause of gift for the purpose of connecting it with a distinct 
clause, constitute a condition. Ex inleniionc mf affeefum^ which are suffi- 
cient in a will, (Co. Litt. 230 ft,) are not sufficient in a deed (Co. Lilt. 204 o.) 
But in no case, it is believed, has a Court at Law inferred a condition fron^ 
words applicable only to another subject, and void in their obvious sense,; 
as purporting to pass an estate not the property of the author of the clause. 
The general principle of the law on the subject of repugnant rights, is 
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diction to compel the. party to make an election, is 

admitted to be bxclu^ive. • • Bat, independent of this 

' ^ » • 



lluMf^Ud by the decisions on^ the confturrent claims to jointure and to 
doweri, ‘.The Statute of Uses (xl'Tth Hen. VllJ., ch. 10 j having iraii&feiiod 
the legal estate to the quc use, all women, then married, would 

have bec 9 me dowable of lands held to the use.ofthen^ husbands, retaining 
their title to lands settled on dieiQ in jointure. To pi event this injustice, 
it is, by that statute 6) declared, that a Wioman having an estate m 
jointure with her nusband (five species of which arc enumerated,] ^hall not 
' be entitled to dower. And a snhsequent clause 0) reserves to the wife 
a right to refuse a juihture assured dining marriage. (See Wilmot's 
Opinions, p. 181 ei s(q.) It has been deeidef^, that the species of estates 
enumerated, are projiosed only as examples ; and the. Courts have in con- 
struction extended the operation of tlm statute to other instances within 
Its pnficiple, though not within its words. Vernon’s case, 4 Co. 1. lly 
the efiect of this statute, therefore, no widow can claim both jointure and 
dower ; jointure before marriage is a peremptory bar of dower; jointure 
after marriage, she has an option to renounce. Lord Itedesdalc, in support 
of the proposition, that election is a piindiplb of kw (2 ISch. & Lefr. 431,) 
has referred to 3 Leonard, 273. That Report (which is cited in 1 Eq.'(\i. 
Abr. Holder, B.) contains only the argument of Egerton, Solicitor-Crcneral. 
But the case (Butler v. Baker) is fully reported in 3 Co. 25 ; X’oph. b7 ; 
1 And. 3*48 ; and the decision proceeded on the .construction of the plahitc. 
The passage to which LoVd Redesdale refers, ^3 Leon. 272, and 273,) is 
Qo more than a dictum of t]gerlon, m hia argument. . It is true, however, 
that the demanftant, in a writ of dower, might be barred hy plea of entry 
and acceptance of lands settled m jointure after marriage (Doctrina PJac. p. 
149.) See the form of pleading, Co. Entr.172 a. But it is also true, that tlie 
plea is founded on the Act of Hen. VJII. Tho Act hating declared joint- 
ure a bar to dower, but reserved to the widow the option of refubiiig a 
jointure made after marriage, the question in that case was, ‘ Whether the 
widow had accepted or refused the jointure^*'** If she had not refused, 
under the 9th, she was barred of dower by the Cth section. Thcr accept- 
ance d|^4he jomture constituting the case there specified, the widow was 
barred, n6t by her agreement, but by the statute (Dyer, 317 «.) And ii is 
abundantly clear, that acceptance alone, without the operation of the sta- 
tute, would not have formed a bar. Vernon’s case, 4 po.'l ; Duchess of 
SpmBrset’s case, Dyer, 97 6. In Gosling v. Wurburlon, (Cro. EJ. 128, 
Ireported under various names, 1 I^eon. 138, Owen, 154,) also cited hy 
Lord Eodesdale, and also referred to in Eq. Ca. Ab. tipf a rent 

charge ivas .devised expressly ‘in recompense of dowof.* And the deci- 
sion establishes only, that Such a benefit so devised,' is a jointuio within 
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broad and general ground of jurisdiction, the doctrine, 
must be exclusively enforced in Elquity,.'in all <^aes of 
mere trust estates; or, where there is the intervention • 
of complicated cross -equities between different persons, 
claiming in different degrees, and under different limit- 
ations and titles ; or where conveyances are necessary 
to be decreed ; or where the recompense is not of a 
nature, capable of being applied as a bar at law. Thus, 
(to put a plain case,) at the Common Law no collateral 
recompense, made in satisfaction of dower, or of a right 
of freehold, could be pleaded in bar of such right of 


the extended construotion of the statute, .and. cannot be claimed after a. 
recovery of dowern The scries of tlecisions under this statute, (the pnly 
instances in which the doctrine of election has been applied at law, in a 
manner anulucrous to its application in Equity,) being founded expressly 
on the pro visions of life statute;^iq contrast to the rules of-sihe Comtoon 
Law% consiiiuie (it is conceived) a conclusive proof that the doctrine of 
election is equitable only. And one of the earliest instances (Lacy v. An- 
derson, ante,) in w’hich the equitable doctrine was enforced, is the case of 
a copyhold esiaie devised and accepted, in satisfaction ofdower, wliicIi,not 
being eiiher wiihin llie strict or the extended import of the statute, a joint- 
ure would not have constituted a bar at law. And the aid of Equity was 
requisite, to prevent the disappointment of the testator^s express intention. 
Accordingly, many authorities occur, in which the doctrine of election is 
described as exclusively equitable. In llio report of Xoys v, Mordaunt, 
by Chief Il.iron Gilbert, it is distinctly stated, that, ‘ although the three 
daughters shall at law take^, their proportion of the entailed lands, as co- 
heirs in tail ; yet the eldest daughter in Equity shall have an equivalent 
out of the fee-siinplc lands.’ (Rep. in Eq. 3.) Lord Ilardwicke repeat- 
edly refers to that case, which he considered the first of the kind as 
founded on Equity; (I Ves. 306 ; 3 Ijro. T. C. ed. Toml. 178,. 179.) a 
benevolent Equity (3 Aik. 71.'j) ; and describes the right to compel election, 
as derived from an Equity of the Court of Chancery (2 Atk. 629.) That 
description is, in substance, adopted by Lord Eldon (6 Dow', R. 179.) 
Lord Cliicf Justice De Grey has accurately distinguished between the 
nnule of indirectly disposing of the property of a stranger by express 
condition at law, or by implied condition in Equity (3 Ves. 530 ) And 
Lord Commissioner Eyre describes the practice of putting dcvi.sct\s to 
election, as a strong operation of a (’ourt of Equity (1 Ero. C. C. 21 ; 

1 Ves. jr. 623.)” , 

EQ. JUR. 
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freehold or of dower.* Bat, in Equity, it would bo 
clearly held obligatory ; and the party w'ould be per? 
petually enjoined against asserting the title at law, or 
put to an election, as the circumstances of the case might 
require.^ 

§ 1082. In the actual application of the doctrine of 
election. Courts of Equity proceed upon principles, which 
are wholly incapable of being enforced in the like man- 
ner by Court^’ of Law. Thus, for example, suppose a 
case of election under a will, which disposes of other 
property of a devisee ; and the devisee should elect to 
hold his own property, and renounce the benefit of the 
devise under the will, or (as the compendious phrase is) 

. should elec*" against the will ; in such a case, it is clear, 
that the party disappointed of his bequest or devise by 
such an election, would, at law, be wholly remediless. 
The election would terminate all the interest of the 
parties respectively in the subject-matter of the devise 
to them. The election to hold his own estate, would, 
of course, maintain the original title of the devisee ; and 
his renunciation of the intended benefit in the estate 
devised to him, w'ould leave the same to fall into the 
residuum of the testator’s eshite, as property undis- 
posed of. 

§ 1083. But the subject is contemplated in a very 
difierent light by Courts of Equity ; fbr, in the event 
of such an election to take against the instrument, 
Courts of Equity will treat the substituted devise, not 
as an extinguished title, but as a trust in the devifsee 
for the benefit of the disappointed claimants, to the 


1 Co. Litt. 36 h ; 1 Swanat. R. 426, 427, note ; Ante, ^ 1080, note (2). 

2 Ibid ; Lawrence v- Lawrence, 2 Vern. 300, and Mr. Raithby^s note 
(1) ; 1 Swanst. R. 308, note. 
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amount of their interest therein ; or, as it has been well 
expressed, they will assume jurisdiction to sequester 
the benefit intended for the refractory donee, in order 
to secure compensation to those whom his election dis- 
appoints.^ 

§ 1084. The reasoning, by which this doctrine is sus- 
tained, has been stated by Sir VVilliam Grant, in his 
usual clear and felicitous manner. “If” (said he) 
“ the will is in other respects so framed as to create a 
case of election, then, not only is the estate given to 
the heir under an implied condition that he shall con- 
firm the whole of the will; but, in contemplation of 
Equity, tho testator means, in case the condition shall 
not be complied with, to give the disappointed devisees, 
out of the estate, over which he had a power, a benefit, 
correspondent to that which they are deprived of by 
such hon-compliance. So that the devise is r^d, as if 
it were to the heir absolutely, if be confirm the will ; if 
not, then in trust for tho disappointed devisees, as to so 
much of the estate given to him as shall be equal in 
value to the estate intended for them.” ^ 

§ 1085. Another point has arisen in Equity, (and 
.which, indeed, must be deemed one, which could arise 
only in Equity,) and that is, Avhether a devisee, electing 
against the will, thereby forfeits the whole of the benefit 
proposed for him, or so much only as is requisite to 
compensate, by an equivalent, those claimants whom he 
has disappointed; so that he may entitle himself to 
the surplus. In other words, does such an election 


* Grettoti V, Haward, 1 Swanston, 441, note ; Green r. Green, 2 Meriv. 
R. 80; S. C. 10 Ves. 005 ; Pulteciey t*. Lord Darlington, cited in Green 
r. Green, 2 Meriv. 93, 94, and in Cavan v, Pulleney, 2 Vcs. jr. 600. 

2 VVelby v, Welby, 2 V. & 13eain. 190, 191. 
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induce an absolute forfeiture, or only impose an obliga- 
tion on the "renouncing party to indemnify the claimants 
Trhom he disap^ints? There is to be found in Iho 
authorities much contrariety of opinion, incidentally ex- 
pressed, jipon this point. But the fair result of the 
lubdern leading decisions is, that in such a case there 
is riot an absolute forfeiture ; but there is a duty of 
compensation, (at least* where the case admits of com- 
pensation,) or its equivalent;* and that the surplus. 


» See Tibliits v. Tibbits, 19 Vcs. 66*2, 663 ; S. C. 2 Meriv. R. 96, note 
(a:) Lord Eldon, in Green v. Green, ’9 Ves. p. G67, took a distinction 
between cases of election arising under deeds and those arising under 
wills, xind said : “ I have looked into all the text-writers, the cases reported, 
and in all manuscripts of which they are in possession, to see, how far the 
doctrine of this Court is settled, wheilicr election requires the parly to give 
up the whole, or only to make compensation for that \\hich he docs not 
permit to p) according to the instrument against which he claims. It is 
impossible to reconcile the doctrine as it is to be collreied fiom the whole 
mass of the cases; the text in some asserting, that the party must abide 
by the instrument in /ofo; in others, according to the language of l^ord 
Chief Justice De Grey, in Pultcney ?*. J<utd Darlington, that the devised 
interest is to be sequestered, until satisfaction is made to the disappointed 
devisee. It is remarkable that, in all the cases except one, Bigland v. 
Huddleston, the question arose upon wills, alTecting tide under other 
instrumen,ts. Put in that case, although it w'as argued that the doctrine 
of election docs not apply to a deed, it was determined that it dues. And 
it seems to have been thought that the party, having some other interest, 

, sought to be alFected by the deed, must either give up aliogeiber what he 
is to lake under it, or must abide by it altogether. When it is settled 
the principle of, election does not apply to a deed, as it is a contract, 
it is very difficult to say, compensation only is to be made. In this in- 
stance, the defendant's father, on his marriage, agrees to settle the Law ford 
estate, and makes other provisions, .thereby becoming a piirch.iscr of the 
Estate of his wife ,'«nd, being tenant in tail, he'did not etreciually convey 
by suffering a recovery. -The question in Equity, therefore is,’ whether 
thVsoti shall . take his mother's estate, without making good that contract, 
under which his mother's estate was purchased. And I incline to think 
that, fleeting' against a settlement, be is bound to give up the whole 
benefitto -which he is entitled under it, and not merely to make compen- 
sation. J do not believe that it will be possible, satisfactorily, to scitle 
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after such compensation, does not devolve upon the heir 
as a residuum undisposed of by the will, but belongs to 
the donee ; the purpose being satisfied for which, alone. 
Courts of Equity will control his legal right.^ In this 

this question without doing that which I find impossible, and A^hic^, 
under the present pressure of business, cannot be expected from the Regis- 
ters, to enable me to interpret the language of the Court, as it appears in 
the reports, by looking at the decrees ; but my present opinion, subject to 
contradiction upon such a search, and to what may be urged on hearing 
tho cause, is, that a man, claiming under a marriage settlement, is a pur- 
chaser under it ; and, if he will not give the price intended by the parties 
to be paid at his cost, he cannot take under%; and, therefore, this defend- 
ant must give up altogether the estates comprised in this settlement, if 
ho chooses to insist on his title to the Lawford estate. In one of the latest 
cases, Thellusson w. Woodford, where this doctrine is very ably discussed, 
It is laid down generally, that a person shall not claim an interest under 
an instrument, without giving full eifect to that instrument, as far as he 
can ; and, iheTofore, having an interestumlcr a will, shall not be permitted 
to defeat the disposition, where it is in his power, and yet tak^^’under the 
will ; the principle of election being plain and intelligible, that, if a person 
being about to dispose of his own property, includes in his disposition, 
cither from mistake or not, property of another, an implication arises that 
the honefil under that will shall bo taken upon the terms of giving effect 
to the whole disposition. That was upon a will ; yet there is authority 
enough to say, that, in that case, the party is only to give up sufficient to 
compensate those who arc disappointed ; but my difficulty on a marriage 
setilemoiu is, that it operates a contract by the parties for all who are to 
take under it ; and how one shall take tho subject and retain the price. I 
doubt, w'hclbcr the principle, stated by Lord Chief Justice De Grey, * that 
the equity of this Court is to sequester the devised interest qiioiisqne^ until 
satisfaciion is made to the disappointed devisee,’ can apply to such a case 
as this. Is it possible, in a Court of Equity, to say, that, where a man 
purchases his wife’s estate fur the issue of tho marriage, his son shall be 
permitted to withhold the price, and disappoint that contract of which he 
takes the benefit ? ’’ But see Mr. Belt’s note to Freke v. Lord Barring- 
ton, 3 Bro. Cb. K. 285, note (3j. 

1 Mr. Swanston’s note, in Gretton v. Haward, 1 Swanst. 433 ; Green r. 
Green, 2 Meriv. K. 03 ; Tibbils v, Tibbits, 2 Meriv. K. OG, note ; S. C. 
Jacob, U. 317; 1 Powell on Devises, by Jarman, 435 and note. This 
note of Mr. Swanston. contains an elaborate review^ of all the leading dicta 
and authorities ; and settles down into the doctrine stated in the text. 
See also Pulleney r. Darlington, cited in Lady Cavan v. Pultcney, 2 I’es. jf. 

42 * 
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rflfHpect, the doctrine of Courts of Equity differs, or has 
been 6u][)posed to differ, from that laid down m the Civil 
LaWi Idl that law (it is said) an election against the 
Hfill amounts to an absolute renunciation and foifeituic 
of all the bounty given by the will ; and compensation 
^ihe disappointed claimants is unknown.^ 


660, and 1 Sw'in<t 438, tioIp, and Lotd Eosslyn’s judgment in 2 'V cs ji 
560, Welby i A.elbtr, 2 V & Beam 190, 101, R inclyffe t Pir- 
kyns, G Dow, R 140, Dashwood v Peyton, 18 49 (< 7 ), Rich i 

Cockell, 9 ^ e«! 379, 1 Powtll on DeMses, by Jarman, 435 and note, 
Ker V W aiichopc, 1 Bligh, R^l From what h^& ber n stated by bwans- 
ton in a preceding note, (1 Swanst 396 note ) the Civil Law is, in his 
view, different, the election against ih" will being a forfeiture of the 
whole bounty of the testator Mr Sugden (Sugden on Powers, Ui 6, 
^ 2, p 360, 3S1, 3d edit ) insists, tuat the true rule in the Lnglisli Law, 
13^ or should be, the same 

1 Ante, ^ 1079 — Mr Swanston’s note to Dillon r Parker, 1 Sw in'^t. 
300/t — The propriety of this doctrine ol Tourts of Equ t), in rt ^ikI to 
both points, admits of a most ample vindication, however aitifui 1 it iin\ 
at first seem upon a supeificial survey It has been expounded and vin 
dicated by the sa^me learned writer in a masterly commcnlart , and his 
language scarcely admits of abridgrpnent, without injury to its force 
^‘Assuming,” says he, ‘^tlial the doctrine of election is equiliblt only, 
the indiction of forfeiture on 1 devisee, electing to take against the will, 
beyond the extent of compensation to these whom his election disippoints, 
would be inconsistent with the principle on which the doctrine rests. By 
the assumption, the devise of the testator’s property has vesti d the legal 
estate in the devisee But a Court of Fquity, (in the contemplation of 
which his conscience is affected by the implied condition ) interfering to 
control his legal right, for the purpo-s** of exec uiing the intention of ilio 
testator, is justified in its interference, so fir only as that purpose requires 
In the common case of election to take against a will, eontainiri^r i de\isc 
of the property of the testator to his heir, and 1 second devise ot the i ro 
perty of the heir to a stranger, the express intention of the testate r, th it 
the heir should enjoy the subject of the first devise, and the stranger the 
cobject of the second, is defeated by the refusal of the heir to convey the 
Utter. And a Court of Equity, therefore, restrains him in the enjoyment 
of the first, till the condition, under which, in the contemplation oi that 
Court, It was conferred on him, is satisfied The intention of the testator 
having become impracticable in the prescribed form, is executed liy ap 
proximation, or, in the technical phrase, cy pres The devise to the 
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§ 1080. Id regard to tl^e. pou$t, when, ^ election id|i|' 
be jn&isted <m, <ii ;iot, everjr thing muet is obviou?) 


Stranger, rendered void as a gift ofHhe epecifio subject, ik edectnated as a 
gift of value, ahd ^(Tectuated at the expense o( the heit by iivlio^e inter- 
ference Us strict purport his been defeated. By this arrangtefllicntf 
intention of the testator in favor of the iltranger, though defeated in 
is, in Substance, accomplished , his intention, in favor of the heir, equally 
express, remiirts to be considered If the value of the estate retained by 
the hiir exceeds the value of the estate designed for him, his own act is 
hia indemnity Ihe benefit which he^enjoys transcends the intention of 
the tcstitor But if the val^e of the estate of i^hich the Court deprives 
him, exceeds the value of the estate of winch he dej rives the devisee, 
what dibpooition is to be made of tho surplus^ Considered as a gift of 
value, (and on that punciple the equitable arrangement is founded,) the 
devise to the stranger entitles him to an equal amount , but is no authority 
for bestowing on him mote. And the undisputed intention of the testator 
being, that the subjects of both devises should be enjoyed by the heir and 
the devi«ee, wlnt is not transferred to the devisee must remain with the 
111 iL A Court of r ^foity, which assumes jurisdicuon to mit gite the rigor 
ot Itgil conditions, and substitute for a formal, a subotamial peiformincei 
would act with little consistency in enforcing, by the technioal doctrine 
of fotfeiture, to the eventual disappi intinent of the testator s intonlion, a 
condition, not expressed in the will, but supplied by the construcuon of 
the Court fur the single purpose of executing that presumed luicntion. In 
tho instince of pecuniary claims, the question can scarcely arise, since 
in a choice between two sums of money, no probable motive exists for 
electing ^lic smaller But, supposing that case, as a gilt to a stranger of 
th^ benefit of a settlement, under which the heir of the testator was enti- 
tled to JCl 000, and a bequest of X 5,000 to tlie heir, and election by him, 
to tike under the settlement , by the deduction of X' 1,000 from the bequest, 
in satisfiction of the disappointed legatee, and by payment to the heir of 
the remaining X4,000, together with the sum due under ikc setllement, 
the intention of tho testator would be executed in substance, though not 
in foim The heir would take X5,000, and tho legatee X 1,000. By any 
other arrangement that intention, which must inevitably be violated in 
form, would be subslantialiy defeated Ihe case of specific gifts may^ 
indeedOnvoKe some cHlliculty of appreciation, by the existence of local 
attachments, which admit neither accurate estimation nor adequate com- 
p( notation. But it is on the principle of appicciation, that the Court inter- 
feres, to transfer to one party that, wrhich is expressly, and, at law, 
edectually, given to another. And the difficulty has been rcpeitedly 
encountered* Should any case present impedin ents ot this natuic, prac- 
tically lusurmountablo, the doctrine of coiiipcnsatiofl might become, mtliat 
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depend upon the language of the particular will;^ and 
it is difficult, therefore, to lay down many general rules 
on the subjeet. On the one hand, it may be stated, 
that, in order to raise a case of election, there must bo 
a clear intention, expressed oh the part of the testator, 
to give that which is not his property.® A mere recital 
in a will, that A. is entitled to certain property, but not 
declaring the intention of the testator to give it to him, 
would not be a sufficient demonstration of his intention 
to raise an election.® So, if a debtor, by his will, should 
recite the amount of the debt, and erroneously calculate 
the sum, and direct the payment of it, and also should 
bequeathe to the creditor a legacy ; in such a case, the 
creditor would not be put to 'his election. But he 
might claim both, and dispute the calculation of the 
amount ; for, in such a case, it is not clear that the 
testator did not mean to pay the full amount of the 
actual debt.^ 

§ 1087. Upon the same ground, a case of election 
cannot ordinarily arise where property is devised in 
general terms ; as, a devise of “ all my real estate in 
A.,” which estate is subject to the claims of a devisee 


instance, inapplicable ; but would not for that reason cease to be tlie 
general rule of the Court. By the doctrine of compensation, and the pro- 
cess of sequestration for executing it, (though justly described as a strong 
operation,) the intention of the testator is, so far as circumstances admit, 
effected. By the doctrine of forfeiture, that intention would be defeated.” 
1 Swanst. R. note, p. 411, 443. 

* See Thompson v, Thompson, 2 Strobhart, 48 ; McElfrcsh v. Sclilcy, 2 
Gill, 183. 

^ Attorney-General v. Eail of Lonsdale, 1 Sim. R. 105. 

3 Dashwood v. Peyton, 18 Ves. 41 ; Forrester w. Cotton, Ambl. R. 388 ; 
S. C. 1 Eden, R. 533, 535, and note (c) ; Blake v, Bunbury, 1 Ves. Jr. 
515, 533. 

4 Clarke v. Guise, 2 Ves. G17, C18. 
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or legatee ; for it is pot apparent' that meant to effijp’' 
pose of any property but what was strictly his own, 
subject to that charge. 

§ 1087 «. Upon 'similar grounds, where a testatrix 
gaA e .1 legacy Jto JJi, in satisfaction of all claims upon 
the estate, he having, at the time, a claim upon &e 
tatiix, in rc'spect t6 a legacy under the will of 0., it 
was held, that evidence of there being no other claim 
by B. against tho testatrix was inadmissible ; and that 
B. was not, therefore, compellable to elect between the 
benefit under the will of the tcstatiix, and that of C.‘ 
Tho obvious reason for the decision is, that tho language 
of the testatiix, did not, by any means, cleaily poiqt to 
any extin guishmerit of the claim under the will of C., 
and might well be satisfied by supposing it used solely 
with reference to any claims c.v diredo against her 
estate. , 

§ 1088. Again; if a testator .should bequeathe pro- 
pcity to his wife, manifestly with the intention of its 
being in satjsf.ictiou of her dower, it would create a 
case of election.® But such an intention must be clear 
and ficc fioni ambiguity. And it will not bo inferred 
fiom tho mere fact of the testatoi’s nialving a general 
disposition of all his propeity, although he should give 
his wife a legacy; for he might intend to give only 
what was stiictly his own, subject to dower. There is 
no repugnancy in such a devise or bequest to her title 


1 1)i\on V, Samson, 9 Younge & Coll. 566. 

^3 Wooddes Lect. 50, p 4M3 , Arnold t*. Kempstead, Ambl R. 466 ; 
S (;. Rdrn, 11 937, and note, artd casca therein cited , 1 Eq Abndg. 
218, B. 1, p], I ; Villareal r. Galway, R. 683 ; S. C. 1 13fo Ch. 
11. 292, notes ; Fuller o. Yales, 8 Paige, R. 3J5. 
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to dower.i Brides, the right to dower being in itself 
a clear legal right, an intent to exclude that right by a 
voluntary gift ought to be demonstrated, either by ex- 
press words, or by clear and manifest implication. In 
order to exclude it, the instrument itself ought to con- 
il^a some provision, inconsistent with the operation of 
such legal right.* So, the mere gift of an annuity by 


1 Ibid. ; French v. Davies, 2 Ves. jr. 576, 577 ; Lawrence r. Lawrence, 

2 Yern. 366, and Raithby's note ; 1 Swanst. R. 398, note; Greatorex v, 
Cary, 6 Ves. 615; Kitsoii r. Kilson, Free. Ch. 352; Fosters. Cook, 

3 Bro. Ch. R. 317 ; Fuller r. Yates, 8 Paige, R. 325. 

2 Birmingham v. Kirwan, 2 Sch. & Lefr. 452, 453. See also Pearson 
V. Pearson, 1 ilro. Ch. R. 292, and Mr. Bell's note ; Norcott v. Cordon, 
14 Sim. 258 ; Lord Dorchester v. Earl of Effingham, Cooper, Eq R. 319; 
3 Wooddes. Lect. 59, p. 403 ; 4 Kent. Comm. Led. 65, p. 57, 58. In 
Harrison v. Harrison, (I Keen, R. 767,) Lord Langdale said : ‘‘The prin- 
ciple, applicable to cases of this kind, is, thatj where a testator makes 
provision fur his widow out of his real estates, she will not bo excluded 
from dower, unless the enjoyment of dower, together with the provision 
made by the will, appears lobe inconsistent with the intention of the testa- 
tor, as it is to be collected from the language of the will. The applica- 
tion of this principle has frequently occasioned considerable difficulty, and 
the cases are somewhat conflicting. A rent charge to a wife has been 
held not to be a bar of dower in the absence of circumstances showing an 
intention to exclude her from it.” Lord Redesdalc's remarks also on this 
point, in Birmingham v\ Kirwan, 2 Sch. & Lefr. 452, deserve to be cited 
at large. “ The principle,” says he,“ then, that the wife cannot have both 
dower, and what is given in lieu of dower, being acknowledged at law, as 
well as in Equity, the only question in such cases must be, whether the 
provision alleged to have been given in satisfaction of dower, was so given, 
or not. If the provision results from contract, the question will be simply 
whether that was part of the contract. But if the provision be voluntary, 
a pure gift, the inicnlion must either be expressed in the form of the gift, 
or must be inferred from the terms of ii. Ills, however, to be collected 
from all the cases, that, as the right to dower is in itself a clear legal right, 
an extent to exclude that right by voluntary gift must be demonstrated 
either by express words, or by clear and manifest implication. If there 
be any thing ambiguous or doubtful ; if the Court cannot say, that it was 
clearly the intention to exclude; then, the averment, that the gift was 
made in lieu of dower, cannot be supported. And to make a case of clcc- 
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the testator to his widow, althongli charged upon* a)l 
his property, is not sufficient to put her to her election 
between that and dower, even although the will con- 
tains a gift of the whole of the testator's real estate 
to another person.* So, the gift of a portion of his 
real estate to his widow for life or during widdWhooil^ 
is not sufficient to piit her to an election as to the resi- 
due of his real estate.^ The reason is the same in all 
these cases. 

§ 1089. It is upon a similar ground, that the doc- 
trine of election has been held not to be applicable to 
cases, where the testator has some present interest 


tion, that is necessary ; fur a gift is to bo taken as pure until a condition 
appear. This 1 take to be the ground of all the decisions. IlitcbeQ v. 
llitchen, Free. Ch. 133, proceeds clearly on this ground ; and all the cases 
seem to have followed it. And the only question made in all the cases is, 
whether an intention, not expressed by apt w^ords, could be collected from 
the terms of the instrument. Cases of this description can be used only 
to assist the judgment of the Court in deciding what may be deemed 
sufRciont man i Testation of intention. And the result of all the cases of 
implied intention seems to bo, that the instrument must contain some pro- 
vision, inconsistent with the assertion of a right to demand a third of the 
lands, to be set 8ut by metes and bounds, &c.” In Fuller v. Yates, 
8 Fiiige, R. 323, 328, 329, Mr. Chancellor Walworth said : *'The right 
of dower being a legal right, the wife cannot be deprived of it by a testa- 
mentary disposition in her favor, so as to put her to an election, unless the 
testator has manifested his intention to deprive her of her dower, either by 
express words or necessary implication. It is not pretended, in this case, 
that the language of the will in respect to the provisions for the wife, are 
at all inconsistent with her claims to dower, in the residue of the testator^s 
real estate. The cases on the subject of implied manifestation of inten*^ 
tion to exclude the right of dower, appear to establish this principle, that 
to put the wife to her election, the will must contain provisions which are 
wholly inconsistent with her claim of dower in the particular portion of 
the estilite as to which the claim of dow er is made.” Mr. Eden’s note to 
Arnold v. Kempstead, 2 Eden, R. 237, is very valuable on this sub- 
ject. 

1 Holdich 0 . Holdich, Coll. New R. 18, 21, 22. 

9 ' 
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in the estate disposed of l»y him, although it is not 
entirely hjs own. In such a case, unless there is fan 
intention clearly manifested in the vrill, or (as it is 
sometimes called) a demonstration plain, or necessary 
implication on his pait, to dispose of the whole estate, 
inpludihg the interest' of third persons, he will be pte- 
sumed to intend to dispose of th'at which he might 
lawfully dispose of, and of no more.' 

§ 1090. Other exceptions may easily be put to the 
gencial doctrine of election. Tims, for instance, if a 
man should, by his will, give a child, or other person, a 
legacy or portion, in lieu or satisfaction of a particular 
thing expressed, that would noi exclude him from other 
benefits, although it might happen to be contrary to 
the will ; for Courts of Equity will not construe it, as 
meant in lieu of every thing else, when tho testator has 
said it is in lieu ofu particular thing.® 

§ 1091. Again; if a legatee should decline ono 
benefit, charged with a portion, given him by a will, 
he would not be bound to decline another benefit, un- 
cloggcd with any buiden, given him by the same will.® 
So, if a legatee cannot obtain a particular benefit, 
designed for him by a will, except by contradicting 
some part of it, he Avill not be precluded by such con- 
tradiction, from claiming other benefits under it. The 
ground of all these exceptions is, that it is not apparent, 
from the face of tho will, that the testator meant to 
exclude the party from all benefits under the will. 


^ Xlanclyfib Patkyns, G Dow, R. 119 lo 179, 185 ; Blake v Bunbury, 
1 Ves. jr. 515, 523. 

^Esat V. Cook, 2 Ves. 23 ; Dillon v. Parker, 1 Swanst. R. 404, 405, 
note. 

3 Andrews v. Trinity Hal), 9 Yea. 634 ; 1 Swanat. 402, note. 
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unless, in all respects, the purposes of the will were 
fulfilled hy him.* But, if it should be so apparent, or 
fairly inferable from the nature of the different bene- 


1 Mr. Swanstnn, in his learned note on this point, says (1 Swanst. R. 
405) ; The rule of not claiming by one part of an instrument in contra- 
diction to another, has exceptions (Lord llardwicke, 2 Ves. 33, and see 
Vern. & Scriv. 53) ; and the ground of the exceptions seems to be, a par- 
ticular intention, denoted by the instrument, dilTerent from that general 
intention, the presumption of which is the foundation of the doctrine of 
election. Several cases have been, and several more may be, in which a 
man, by his will, shall give a child, or other person, a legacy or portion in 
lieu or satisfaction of particular things expressed, which shall not exclude 
him from another benefit, though it may happen to be contrary to the will ; 
for the Court will not construe it as meant, in lieu of everything else, 
when he has said a particular thing. (Lord llardwicke. East v. Cook, 
2 Ves. 33.) Upon that principle it was decided in Ror v. Ror, 3 Rro, P. 
C. cd. Toml. 167, (see Vern. & Scriv. 53, 51,) that the testator, having, 
by express proviso, made a disposition, in the event of his not possessing 
power to devise certain estates, no implied condition arose against the heir, 
disappointing the devisee, but complying with the proviso. So a legatee, 
who cannot obtain a benefit designed for him by the will, except by con- 
tradicting some part of it, will not be precluded, by such contradiction, 
from claiming other benefits under it. (Huggins r. Alexander, cited 
2 Ves. 31.) The intention being equal in favor of each part of the testa- 
mentary disposition, no reason is afibrded for controlling one, in order to 
accomplish the other. Under a will, containing a bequest to the testator's 
widow in satisfaction of all dower or thirds, which she might claim out of 
his real or personal estate, or either of them, and a residuary bequest, 
which failed, the widow , accepting the specific bequest, was not excluded 
from her dislribulivo share of the andispos(?d residue. For if the Court 
could (which it cannot) on a question between the next of kin, advert to 
the will, it would find there no evidence of an intention to exclude the 
widow in their favor.” (Pickering v. Lord Stamford, 3 Ves. jr. 332, 
492.) Other exceptions might be mentioned ; as, for example, the doctrine 
of election does not apply, as between appointees under a power executed 
by will, w'hcrc there is an excessive execution of the power, so that it is 
void as to some of the appointees, and good as to others. Iii such cases, 
the appointees, whose shares are valid, will participate equally with those 
whose shares are void, in the properly of which the appointment fails ; 
1 Powell on Devises, by Jarman, 430, note (5); Id. 440; Rrisiow r. 
Ward, 2 Ves. Jr. 330 ; Sugden on Powers, ch. G, ^ 2, p. 381, 385 (3d 
edit.) 
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fits conferred by the will, there, the legatee would be 
put to his election, to take all, or to reject all.* 

§ 1092. It may be added, that the doctrine of elec- 
tion is not applied to the case of creditors. They may 
take the benefit of a deVise for payment of debts, and 
also enforce their legal claims upon other funds dis- 
posed of by the will ; for a creditor claims not as a 
mere volunteer, but /or a valuable consideration, and 
ex dcbilo justit'm? 


1 Talbot y. Earl of Radnor, 3 Mylne & Keen, 252. 

2 Kidney y. C'oussmaker, 12 Ves 154 ; 1 Powell on Devises, by Jarman, 
437, note (5). — The ^Master of the Rolls, in Kidney v- Coussmaker, 
(12 Ves. 154,) speaking on this subject, says, “Another objection, made 
fur the widow, is, that the creditors take a benefit under the will of the 
testator by tiic devise for payment of the debts generally ; and, IhcrtTore, 
they shall not bo permitted to disappoint that part of the will, by which a 
provision is made for the w’idow ; that is, that the doctrine of election is to 
be applied to creditors. It is lUletly inapplicable. It never has been so 
applied ; and half the decrees upon marshalling assets are wrong, if there 
is any ground fur that claim. It is true, creditors by simple contract can- 
not have any right, except by marshalling against the real estate ; unle.ss 
the testator thinks fit to devise it for satisfaction of the debts generally. 
Yet they have never been held to stand in ilie same light, as legatees. 
When the testator lets in such creditors by a charge, it is now settled, 
whatever doubt may formerly have been entertained upon it, that creditors, 
under a charge of debts and legacies, are to’ be paid in preference lo lega- 
tees ; and, though the Statute of Fraudulent Devises w'ould undoubtedly 
prevent a devise for payment of legacies, so as to disappoint creditors by 
specialty, it would not prevent a devise for payment of debts generally ; 
though the effect would be to let in creditors by simple contract, to tlio 
prejudice of creditors by specially. If there is any foundation for this 
doctrine of election, the case never could have liappened, where there 
was a charge upon any part of the estate for debts ; whereas the creditors 
by specialty are permitted, and the cieditors by simple contract are, by 
marshalling, permitted tu follow' the devised estates, if there are no estates 
descended ; or, if the descended estates have been applied. In this case 
the decree is wrong upon this doctrine ; fur the legatees arc disappointed 
by the specialty creditors taking the personal estate.” Se.e also Mr. 
Swanston’s note to Dillon v. Parker, 1 Swanst. R. 408; Day v. Day, 2 P. 
Will. 418; Earl of Darlington v, Pulteney, 3 Ves. Jr. 385 ; Carr v. Easta- 
brooke, 3 Yes. 564. 
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§ 1093. On the other hand, it ia^nfficient to raise a 
case of election in equity, that the testator does dis- 
pose of property which is not his own, without any in- 
quiry whether he did so knowing it not to be his own, or 
whether he did so under the erroneous supposition that 
it was his own. If the property was known not to be 
his own, it would b^ a clear case ‘of election. If it was 
supposed erroneously to be his own, still there is no 
certainty that his intention to devise it would have 
been changed by the mere knowledge of the true state 
of the title ; and the Court will not speculate upon it.* 
So, although a part of the benefits proposed by a will 
should fail, the remainder may constitute a case for an 
election.^ 

§ 1094. Upon the ground of intention, also, where a 
testator has an absolute ponrer to dispose of the sub- 
ject, and an intention is clearly expressed in his will to 
exercise that power, it will be sufficient to raise a case 


1 Whistler v. Webster, 2 Ves. jr. 370 ; Thelliisson r. Woodford, 
13 Ves. 220 : Welby v. Welby, 2 Ves. & Hearn. 199; Mr. Swanston's 
note to Dillon r. Paiker, 1 Stvanst. 407; 1 Powell on Devises, 435, Jar- 
man's note. — This is now the established doctrine, although there are 
former declarations of opinion to the contrary, which proceeded upon the 
grounds of the civil law already staled. (Ante, 1078.) See Cull r, 
Showell, Ambler, R. 727, and Mr. Blunt’s note (4) ; 3 Wooddea. Lect. 
Appx. 1; Id. Lect. 59, p. 493, 491; 2 Sch. & Lefr. 267; Forrester r. 
Cotton, 1 Eden, R. 532, 535, and notes (a) and (c) ; S. C. Ambler, R. 
389, 390. The doctrine of the civil law is apparently different. “Quod 
autem diximus, alicnam lem posse Icgari, ita intelligendum est ; si de- 
functus sciebat alienam rem esse ; non si ignorabat. Forsitan, enim, si 
scivisset alienam rem esse, nOn Icgasset.” Inst. Lib. 2, tit. 20, ^ 4. We 
have seen, that the English doctrine takes the opposite view, from the 
doubt, whether the intention would have been changed by knowledge of 
the fact. See also Inst. Lib. 2 tit. 20, ^ 10, 11, where other curious cases 
are put. . , 

® Newman v, Newman, 1 Bro. Ch. R. 180 ; 1 Swanst. R. 402, note. 
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of election.* Thei^gfore, if a testator, having an abso- 
lute power to dispose of an estate, should devise it to 
his heir ; although, in such a case, the heir w'ould take 
by descent, and the devise be inoperative, whether he 
admitted or disputed the will ; yet, as to another estate 
of the heir, which was disposed of by the testator in 
his will without title, he would be put to his election. 
For, in every such ca§e, the heir ought to elect between 
the estate devised, which comes to him by the bounty 
of the testator, and his own claims, which are adverse 
to the will. The estate, descending to the heir under 
an election made by him to* claim against the will, 
ought to be subject in his hands to the same implied 
condition, as if he had taken it by devise.® So, if, 
upon the language of a will, it is apparent that it is 
the testator’s intention to dispose of all his property at 
the time of his death, that intention will be considered 
as raising a case of election in an heir,' who claims title 
to the after purchased real estate of the testator, and, 
at the same time, is a devisee under the will. Thus, 
where a testator made a devise and bequest of all his 
estate and etfects, both real and personal, which he 
should die possessed of, interested in, or entitled to, to 
trustees, for the benefit of* his grandchildren, one of 
whom was his heir at law; and he afterwards pur- 
chased other real estate ; it was held, that, upon the 
true interpretation of the words of the will, the testa- 


1 Sup^den on Powers, ch. 5, § 2, p. 384 (3d edit.) ; Wliisiler v. Webster, 
2 Ves. jr. 367. 

2 Mr. Swanslon’s note to Dillon v, Parker, 1 Swanst. R. 402; Welby 
V. WeJby, 2 Ves. & Beam. 187, 190; Thellusson v. Woodford, 1.3 Ves. 
224, and note {a) ; Anon. Gilb. Eq. R. 15, See Sudgen on Vendors, ch. 
4, p. 128, note (3,) (2d edit.) 
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tor meant to pass to the trustees, Aot only the estates 
he had at the date of the trill, but all that he should 
own and possess at the time of his death ; and, thete- 
fore, the heir at law ought to be put to his election.* 

§ 1095. It was, at one time, supposed, that the doc- 
trine of election was not applicable to the case of peD 
sons claiming a remote interest in property disposed of 
in a manner adverse to other rights ; as, for instance, 
to a remainderman, claiming after an estate tail in the 
property disposed of.® The principle of such an ex- 
ception seems extremely questionable ; for (as has been 
well remarked) the doctrine of election is applied to 
interests, not in respect of their amount, but of their 
inconsistency with the testator’s intention. Arid to 
assume their remoteness, or their value, as a criterion 
of the existence or absence of that intention, would 
introduce great uncertainty, which, in questions of pro- 
perty, is perhaps the worst defect of the law.® 

§ 1096. It may be added, that, when a party, by his 
will, disposes of tlio absolute right in property, in 
which he has a limited interest only, he necessarily 
shows an intention to extinguish all other conflicting 
adverse rights, whether they are present or future, 
vested or contingent ; aiidl, consequently, it must be 
wholly unimportant, whether the interests, so extifi- 
guished, are great or small, immediate or remote, valu- 
able or trifling. The duty of election, then, so far as 


1 Cliiirchman v, Ireland, 4 Sim. R. 520; S. C. 1 Russ. & Mylne, 250 ; 
Tliellnsson v. Woodford, 13 Ves. 209; 1 Dow, Pari. R. 249 ; overruling 
Rack V. Kelt, Jacob R. 534 ; Naylcr v. Weiherell, 4 Sim. R. 114. Seo 
Allen V, Anderson, 5 Hare, R. 169. 

® Sco Bor V, Bor, cited 3 Bro. Pari. Cas. by Tomlins, 178, note ; 
1 Swanst. 407, noto. 

3 Mr. Swantson’s.iiote, 1 Swanst. R. 408. 
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intention goes, is equally the same in strength and pre- 
sumption in all cases of this sort; as it imports the 
gift of one thing to be in lieu or extinguishment of the 
other. Accordingly, the doctrine is now well establish- 
ed, that the doctrine of election is equally applicable 
to all interests, whether they are immediate or remote, 
vested or contingent, of value or of no value, and whe- 
ther those interests are in real or in personal estate.^ 


1 Wilson V. Lord Townsnnd, 2 Vcs. jr. 697 ; Dillon r. Darker, 1 Swanst. 
40S, note ; Webb v. Earl of Shafisburyj- 7 Ves. 488 ; 1 Powell on Devises, 
by Jarman, p. 434, note; 2 Madd. Ch. Pr. 40; Jeremy on Eq. Jurisd. 
B. 3, Pt. 2, ch. 5. p. 537. — A curious point has arisen in regard to the 
doctrine of election, in cases whore a will is not executed, so as to pass 
real estate under the statute of frauds, and yet it is good as a will of per- 
sonalty. The question is, w'hcther the heir can take a bequest of person- 
alty under the will, without at the same time confirming the devises 
made of the real estate. It has been decided, that in a will of freehold 
estates, not so executed as to pass real estate, no such case of election 
arises ; and that the devises arc to bo deemed blotted out of the will, and 
the will to be read as if they were not contained in it ; although it 
would be otherwise if there w^as an express condition annexed to the be- 
quest of the personalty. But, in a case of a specific devise of unsurren- 
dered copyhold, the heir would be put to his election. Sir William Grant, 
in Brodic v, Barry, (2 Ves. & Beam. 130,) said : “ I do not understand 
why a will, though not executed so as to pass real estate, should not be 
read for the purpose of discovering in it an implied condition concerning 
real estate, annexed to a gift of personal property ; as it is admitted it 
must, w hen such condition is expressly annexed to such gift. For if, by a 
sound construction, such condition is righily inferred from the W’hole in- 
strument, the effect seems to be the same as if it w^erc expressed in words. 
And then, if it be rightly decided that a will, defectively executed, is not 
to be read against the freehold heir, 1 have been sometimea inclined to 
doubt, whether any will ought to be read against the copyhold heir ; a will, 
however executed, being as inoperative for the conveyance of copyhold es- 
tate, (without a surrender,) as a will, defectively executed, is fur the con- 
veyance of a freehold estate.” Lord Kenyon, in Cary r. Askew, (1 Cox, 
R. 344,) and Lord Eldon, in Sheddon v. Goodrich, (8 Ves. 496,497,) ex- 
pressed doubts of a similar nature. But all these judges admitted the 
distinction to be clearly established by the aulhorities. See Ilearle v. 
Greenbank, 3 Atk. 715; S. C. 1 Vcs. 306,307; Tlieliuson r. Woodford, 
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§ 1097. Questions have also arisen in Courts of 
E(][aity, as to what acts or circumstances should be 
deemed an election on the part of the person bound to 
make it We say acts or circumstances ; for positive 
acts of acceptance or of renunciation are not indispen- 
sable. Presumptions equally strong may arise from 
long acquiescence, or from other .circumstances of a 
stringent nature.^ Upon such a subject no general 
rule can be laid down ; but every case must be left to 
be decided upon its own particular circumstances rather 
‘than upon any definite abstract doctrine.® Before any 
presumption of an election can arise, it is necessary to 
show that the party acting or acquiescing, was cogni- 
zant of his rights.^ When this is ascertained affirma- 
tively, it may be further necessary to consider, whether 
the party intended an election ; ' whether the party was 
competent to make an election ; for a feme covert, an 
infant,® or a lunatic, will not bo bound by an election;® 
whether ho can restore the other persons affected by his 
claim to the same situation, as if the acts had not been 
performed, or the acquiescence had not existed ; and, 
whether there has been such a lapse of time as ought 


13 Ves. 220, 231 ; Boughton v. Bougliton, 2 Yes. 13; Allen v. Poulton, 
1 Ves. 121 ; Cookes v. Ilcllier, 1 Ves. 234 ; Mr. Swanston’s note, 
1 Swanst. R. 406 ; Mr. Jarman’s note to 1 Powell on Devises, 410 ; Allen 
V. Anderson, 5 Haro, R. 1C8. 

1 Tibljels r. Tibbels, 19 Ves. 662. 

P In Reynard v. Spence, 4 Bcavan, 103, where a widow had received 
an annuity for five years, it was held she had not elected.] 

3 Dillon V, Parker, 1 Swanst. 359, 381 ; Edwards v. Morgan, 13 Price, 
R. 782 ; S. C. 1 McCIcl. 541 ; 1 Bligh, R. 401. 

^ Ibid. Stratford n. Powell, 1 Ball & Beatty, 1 ; Tiernan ?». Roland, 
3 Harris, 430. 

^ See Addison r. Bowie, 2 Bland. 606. 

® Frank v. Frank, 3 Mylne & Craig, 171. [And see Wall ff. Wall, 
llJurist, 403. Lady Thynne v, Earl of Glengall, 2 H. L. C. 131.] 
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.to preclude the; Court from entering upoh such inquir- 
ies, upon its general doctrine of not entertaining suits 
upon stale demands, or after long delays.' 

§.1098. Questions have- -also arisen in Courts' of 
Equity, as to the time when, and the circumstances 
under which an election may be required to bo made. 
The general rule is, that the party is not bound to make 
any election until all the circumstances are known, and 
• the state, and condition, and value of the funds are 
clearly ascertained ; for, until so known and ascertained, 
it is impossible for the party to make a discriminating and 
deliberate choice, such bs ought to bind him to reason and 
justice.^ If, therefore, he should make a choice in igno- 
rance of the real state of the funds, or under a miscon- 
ception of the extent of the claims on the fund elected 
by him, it will not be conclusive on him.® And, on the 
other hand, he will be entitled, in order to make an 
election, to maintain a bill in Equity for a discovery, 
and to hiive all the necessary accounts taken to ascer- 
tain the real state of the funds. * 

§ 1099. These remarks may suffice on the subject of 
election, a doctrine of no inconsiderable nicety and 
difficulty in its natural administration in Equity j and 
we shall now proceed to the kindred doctrine of satis- 
fACTiox. ' Satisfaction may be defined in Equity to be 
the donation of a thing, with, the intention, expreroed 
or implied, that it is to be an extinguishment of some 


1 Mr. S mansion's note, 1 Swanst. 383, wlicro the piipcipal authorities 
are collected. See Brice v, Brice, 2 Molloy, 11. 2X, 

2 Ibid. ; Newman v, Newman, 1 Bro. Ch. R. 186 ; Boynton v. Boynton? 
1 Bro. Ch. R. 445 ; Wake v. Wake, 3 Bro. Ch. R. 235 ; S. C. 1 Ves. jr. 
335; Whistler r. Web.ster, 2 Ves. jr. 371 ; Chalmers v. Storril, 2 V. & 
Beam. 2*22 ; 2 FonbI* £q. B. 41 Ft. ], ch. 1| ^ 5, note (/.) • 

3 Ibid. ; Kidney v. Coussmaker, 12 Ves. 136, 152. 

4 Ibid. ; See Pigolt v, Baglcy, i McClel. & Yaunge, 669. 



CH. XXX.] ELECTION ANO SATISFACTION. 518 

existing right or claim of the donee. It usually arises 
in Courts of Equity as a matter of presumption, where 
a man, being under an obligation to do an act, (as to 
pay money.) does that by will, which is capable of 
being considered as a performance or satisfaction of it, 
the thing performed being ejiisdm generis with that 
which he has engaged to perform. Under such circum- 
stances, and in the absence of all countervailing cir- 
cumstances, the ordinary prosumption in Cohrts of 
Equity is, that the testator has done the act in satisfac- 
tion of his obligation.^ 

§ 1 100. It is certainly not a little difficult to vindi- 
cate the extent to which this doctrine has been carried 
in Courts of Equity, as a matter of presumption. What 
is given by a Avill ought, from the character of the in- 
strument, ordinarily to be deemed as given as a mere 
bounty, unless a contrary intention is apparent on the 
face of the instrument;® or, as it has been w^cll ex- 
pressed, whatever is given by a will is, fnmd facie, to 
be intended as a bounty or benevolence.® Under such 
circumstances, the natural course of reasoning would 
be, that, in order to displace this presumption, a clear 
expression of «, contrary intention should be made out 
on the face of the will.'* But the doctrine of Courts of 
Equity has proceeded upon an opposite ground ; and 
the donation is held to be a satisfaction, unless that 
conclusion is repelled by the nature of the gift, the 
terms of the will, or the attendant circumstances. Eor, 


^ 1 Powell on Devises, by Jarman, 433, note (4.) 

Clark V. Sewel, 3 Atk. 07. Clarke v, Bugardus, 13 Wend. 67. 

3 Easlevvoode v, Vincke, 2 P. Will. G16. 

^ But see Weall v. Price, 2 Russ. & Mylne, 267, where Sir John 
Loach iniimates that liio rule is, as it ought to be, but without stating any 
reasons. See also Jones v. Morgan, 3 Younge & Coll. 103, 413. 
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it has been saidi that a man shall he intended to bo 
just, before he is'klnd j and when hvo duties happen to 
interfere at the Same point of time, that which is the 
most honest and best is to be preferred.’ 


1 2 Fonbl. Eq. 4, Ft., 1, cli. 4, ^ 5, noto (/). In Pyin v. Lockyer, 
5 Mylne <& Crai^, 29, 35, Lord Cottenhain said, “All the dtjcisions upon 
questions of double portions depend upon the declared or presumed inten- 
tion of the donor. The presumption of equity is an^ainst double portions, 
because it is not thought probable, when the object appears to be to make 
a provision, and that object has been cflected by one instrument, that fhc 
repetition of it in a second should be intended as an addition to the first. 
The second provision, therefore, is pTe«tumed to be intended as a substitute 
for, and not as an addition to that first given ; hut, when the gift is a mere 
bounty, there is no ground for raising any presumption of intention ns to its 
amount, although such amount be comprised in two or more gifts. The 
first question to be asked is, whether the sums given are to be considered 
as portions, or as mere gifts ; and, upon this subject, certain rules have 
been laid down, all intended to ascertain and to work out the intention of 
the giver. In the case of a parent, a legacy to a child is presumed to be 
intended to be a portion, because providing for a child is a duly which the 
relative situation of the parties imposes upon the parent ; but that duty 
’ wliich is imposed upon a parent, maybe assumed by another, who, for 
any reason thinks proper to place himself, in that respect, in the place of 
a parent ; and, when that is so, the same presumption arises against his 
intending a fir.st gift to take effect as well as a second ; bneause both, in 
such cases, are considered to be portions. Whether thg donor bad, fur this 
purpose, assumed the office of a parent,' so as to invest his gift with the 
character of a portion, may be proved by extrinsic evidence, such as the 
general conduct of the donor towards the children, or by instrinsic evi- 
dence from the nature and terms of the gift. If tlie former be alone relied 
upon, it may prevail, although it should appear that the donor did not as- 
sume ail the duties of a parent, or effectually perform those which he had 
undertaken ; the question being, merely, whether the facts proved fairly 
lead to the conclusion that he intended to provide a portion for the child, 
and not merely to bestow a gift. Upon this point, Powys v, Mansfield, 
founded upon Carver r. Uo^vles, (2 Russ. & Mylne, 301,) and many other 
cases, is conclusive. Such evidence of general conduct towards the child 
ja of far less importance than that which relates to the pecuniary provision 
for it, whother that be found in the instruments containing the gifts or in 
extrinsic circumstances ; and, as part of such extrinsic circumstances, the 
general conduct of the donor lotvards the family, and particularly towards 
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§ 1101. But, although this may he fair reasoning, 
where there is a deficiency of assets to satisfy both 
claims or duties, yet it is utterly impossible to apply it 
to the great mass of cases in which the doctrine of im- 
plied satisfaction has prevailed, and where there has 
been no deficiency of assets to discharge all the claims. 
The truth is, that the doctrine was introduced originally 
upon very unsatisfactory grounds ; and it now stands 
more upon authority than upon principle. And a 
strong disposition has been manifested in modern 
times not to enlarge the sphere of its operation ; but 
to lay hold of any circumstances to establish exceptions 
to it.i AVe shall presently see that it is somewhat dif- 
ferently applied in cases of creditors, properly so called, 
from what it is in cases of portions and advancements 
to children ; for, in the latter cases, the presumption of 
satisfaction is more readily entertained and acted upon 
more extensively than in%the former.® 

§ 1102. It is obvious, from this description of the 
doctrine of satisfaction, that the presumption is not con- 
-clusive, but may be rebutted by other circumstances, 
attending the will. If the benefit given to the donee, 
possessing the right or claim, is difierent in speck from 
that to which he is entitled, the presumption of its 
being given in satisfaction .will not arise, unless there 
be an express declaration, or a clear inference, from 
other parts of the will, that such is the intention of the 
testator.® The presumption may be rebutted, not only 


the other children of it, may, very properly, bo included in the considera- 
tion of ills object and intentions/’ Post, ^ 1105, note. 

^ Clarke v. Sewell, 3 Atk. 07. Lady Thynne v. Earl of GlengalJ, « 
House of Lords Cases, 153, • . 

2 Ibid. 

3 Powell on Devises, by Jarman, 433, note (I.) 
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by intrinsic evidence, thus derived from the terms of 
the will itself ; but it may also be rebutted by extrinsic 
evidence, as by declarations of the testator touching the 
subject, or by written papers, explaining or confirming 
the intention.^ 

§ 1103. Thus, for example, land given by a will is 
not deemed to be given in satisfaction of money due to 
the devisee ; and money given by a will is not deemed 
to be given in satisfaction of an interest of tho legatee 
in land ; unless there is something more in the will, 
explanatory of the intention of the testator.® Accord- 
ingly, it was laid dow'n by Lord Ilardwicke, in respect 
to the doctrine of satisfiictioii, that, when a bequest is 
taken to be by way of satisfaction for money already 
due to the donee, the thing given in satisfaction must 
be of the same nature, and attended with the same cer- 
tainty, as the thing in lieu of which it is given ; and 
that land is not to be taken in satisfaction fur money, 
or money for land.'"’ 

§ 1104. In regard also to cases, whore the thing 
given is cjvsdcm <jcn m with that due to the donee, the 
presumption, that it is given in satisfaction, docs not 
necessarily arise j nor is it, as has been already intima- 
ted, universally conclu.sive. To make the presumption 
of satisfaction hold in any such cases, it is necessary, 
that the thing substituted should not be less ben.eficial, 
either in amount, or certainly, or value, or time of 


1 Wcall v. Itioc, 2 Kuss. & Mylne, 2.51, 263, 268. See Kirk v. Ed- 
dowes, 3 IlaiOjdOl; Hall y. IIill, 1 Dm. & War. 118 ; Twining v. Poivcll, 
2 Colly. 263. 

2 Bellasi^?:. Uthwatt, 1 Atk. 426, 427 ; Bengough r. Walker, 15 Ves. 
507, 512 ; Cliajdin v. Chaplin, 3 P.-Will. 247. 

3 Ibid.; Barrett V. Bcckford, 1 Ves. 521 ; Bengoughv. Wnlker, 15 Ves. 
512 ; Masters v. Masters, 1 P. Will. 423, 424. 
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enjoyment, or otherwisiej than the thing due or contracted 
for.^ The notion of satisfaction implies, the doing or 
giving of something, fequitalent to the right extin- 
guished. Audit would be a very unjustifiable course 
to arraign .the justice of the testator, by pre.suming 
that ho meant to ask a favor, instead of performing a 
duty. 

§ 1105. But where, the thing substituted is ejusdem 
generis, and it is clearly of a much greater value, and 
much more beneficial to the donee, than his own claim ; 
there, the presumption of an intended satisfaction is 
generally allowed to prevail.^ Whether the presump- 
tion of an intended satisfaction, pro tanto, ought to be 
made in any case, where the things are ejiisdeni generis, 
but less thaii the claim of the donee, is a matter upon 
which some diversity of opinion appears to exist ; but 
the weight of authority is certainly in favor of it, in 
cases of portions and advancements.^ 


J IJlancly r. Widmore, 1 P. Will. 321, Mr. Cox’s note (1) ; Lechmere 
V. Earl of 3 P. Will. 225, 220; Atkinson v, Webb, 2 Vern. 478. 

See 2 Fonbl. Kq, 13. 1, Pt. 1, ch. 1, ^ 5, note (J) ; Id. Pt. 2, ch. 2, ^ 1, 
note (a) ; Rickman v. Morgan, 2 Bro. Ch. R. 394 ; 1 Roper on Legacies, 
by White, ch. 0, p. 317 to 336; Bellasis v. Uthwatt, 1 Atk. 426, Mr, 
Saunders’s note ; 2 Roper on Legacie.s, by White, ch. 18, p. 58 to 108 ; 
Weall V. Rico, 2 Russ. & Mylnc, 207, 208, 351. See the laic important 
case of Earl of Olengall w. Barnard, 1 Keen, 769; S. C. nom. Lady 
Thyune v, Earl of Glcngall, 2 House of Lords Cas. 131. 

3 Ibid. The point lias been recently decided by Lord Cottenham. Pym 
V. Lockyer, 5 Mylnc & Craig, 29, 31, 35, 45 to 55 ; Kirk r. Eddowes, 3 
.irarc,y>09.. • In tho former case, his lordship reviewed the principal authori- 
ties, and said : When, upon the first argument of this case, I had come 
to the conclusion that the testator had placed himself in loco parentis^ and 
tliat the uifcct of the portions upon the provisions by the will xNls, tliorc- 
forc, to be tho same as if the testator had been the father of the children, 
I was startled at the consequences of such a ilecision, if the rule generally 
received in the. profession, and laid down in all the text-books of aiiiliority, 
and, apparently founded upon the highest authority, was to regulate the 
BQ. JUB. — VOL. n. 44 
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§ 1106, We are, however, carefully to distinguish 
between cases of satisfaction, properly so called, and 


division of the property ; the rule to which I refer beingr, that a portion 
* advanced by a father to a child will be a complete ademption of a legacy, 
though less than the testamentary portion.’ (1 Rop. Leg. 318.) I could 
not but feci that, in the case before me, and in every other, the effect of 
the rule would be to defeat the intention of the parent. A father, who 
makes his will, flividing his property amongst his children, mu^t be sup- 
posed to have decided what, under the then existing circumstances, ought 
to be the portion of each child, not with reft rence to the wants of each, 
but attributing to each the share of the whole which, with reference to the 
wants of all, each ought to possess. If, subsequently, upon the marriage 
of any one of them, it becomes necesoary or expedient to advance a portion 
for such child, what reason is there for assuming that the apportionment 
between all cught, therefore, to be disturbed? The advancement must 
naturally b'* supposed to be of the particular child’s portion ; and so the 
rule assumes, as it precludes the child advanced from claiming the sum 
given by the will as well as the sum advanced. So far the rule is founded 
on good sense, and adapted to the ordinary transuciions of mankind. The 
supplying the wants of one child for an advancement is not permitted to 
le&scu or destroy the piovisions made fur the others, by giving both pro- 
visions to the child advanced ; but the supposed rule that the larger legacy 
is to be adeemed by the smaller provision, appears to rrie nut to be founded 
on good sense, and not to be adapted to the ordinary transactions of man- 
kind, and to be subversive of the obvious intention of the parent. Can it 
be assumed, as a proposition so general as to be the foundation of a rule 
of properly, in the absence of any expressed intention, that the marriage 
of one child and the advancing a portion to such child, furnishes ground 
for the father’s altering the mode of distributing his property amongst his 
children, by laking from the portion previously destined for that child, and, 
to the same extent, adding to the provision for the others? Is it not, on 
the contrary, the usual couise and practice that the father, upon a child’s 
marriage, parts with the control over as little as possible, preferring to 
reserve to himself the power of disposing of the residue of the portion des- 
tined fur such child, as its future cirenmstaneeB and situation may require? 
In doing so, tlie father is not induenced only by the natural preference of 
bounty to obligation, but adopts a course which he may well be supposed 
to thill k,t|||ost beneficial for liis children. Where, then, is the ground of 
the presumption, that he intended, by advancing part of what lie had des- 
' lined as the portion of that child, to deprive that child of the remainder? 
The argument in favor of the proposition appears to me to be founded 
technical reasoning as to the term portion,” without due consider- 
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cases of the performance of agreements or covenants. 
In the latter cases, the acts of the party are strictly in 
pursuance of the contract ; in the former, they are a 


ation of the sense in which that term is used. The giving a portion to a 
child is said to be a moral debt, but of the amount of which the parent is 
the only judge ; and although the parent has, by his will, adjudged the 
amount of that moral debt to be a certain sum, he is supposed, by the set- 
tlement, to have departed from that judgment, and to have substituted the 
amount settled ; and this only because the one provision and the other are 
considered as a portion. This, however, assumes the portion settled to be 
intended as a substitution of the portion given by the will ; and such 
intention, if proved, would remove all doubt ; but the question is, whether 
siieh intention is to be presumed, in the absence of all proof. Is it not 
more reasonable to supp<ise that the intention as to the amount of the por- 
tion remains the same, and that the sum settled is only an advance of part 
of what the will declares to have been the intended amount of the whole? 
There is no reason for supposing the sum advanced to be the whole por- 
tion intended for the child : and if so, there can be no reason fur assuming 
it to be substituted for the w’hole. The effect of a portion advanced by a 
parent upon a legacy before given is called an ademption ; but if the prin- 
ciple of adeniptioti be applied to this case, the consequence now under 
consideration will not follow. The gift or alienation of part of what con- 
stitutes a specific legacy will not destroy the legacy as to what remains. 
So, the admitted exceptions to this general rule do not seem very consistent 
with the e.xisionce of that part of it now under consideration. The rule 
is said not to apply, when the testamentary portion and the subsequent 
advancement are not cjusdnii generis* This may be very reasonable, as 
indicative of intention, but it is not easy to discover why, if one thousand 
pounds advanced is to be an ademption of a ten thousand pounds legacy, a 
gift of stock in trade of the value of jCl.500 is nut to be an ademption of a 
legacy of X’jOU, which, in Holmes v. Holmes, 1 ]5ro. C. C. Sfio, it was 
held not to be. So a testamentary gift of a residue, or part of a residue, 
is said not to be adeemed by a subsequent advancement, because tho 
amount is uncertain ; but, in that case, the child, if sole residuary legatee, 
takes, as advancement, part of what it would, if no such advancement hud 
been made, liavc taken as residue. The gift under the will operates, 
though diminished by the amount of the advancement. The statute of 
distributions, the customs of London and York and the whole ^ctrine of 
Hotchpot, proceed upon the principle that advancement by a parent does 
not operate as subsiiiuiion for, but as part satisfaction of, what the child 
would otherwise be entitled to ; the object being to produce equality, and 
not, according to the rule contended fur, inequality, between tJie children. 
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substitute or equivalent for the contract, and not in- 
tended as a fulfilment of it.^ Sonle cases, which have 


It appears to me, therefore, that all reasoning: and all^analogy are against 
tho supposed rule. It remains to be examined, whether the authorities 
are such as to make it my duty to act upon it ; and I cannot but express 
the saiisfiiction I have felt at having had the cases so thoroughly examined. 
I think the profession and the public are much Indebted to those whose 
industry and ability have brought the real state of this questio^n so satis- 
factorily before me.’* After reviewing the authorities he added: “The 
result of a careful examination of the authorities is, that there is not sulli- 
cient authority to support tho supposed rule, but that, on the contrary, the 
weight of authority is decidedly against it; and as it cannot be supported 
upon principle, and is, in its operatioii, generally destructive of the interests 
which parents have intended for their children, I think it my duty, notwith- 
standing the manner in which it has been received in the profession, to 
decline adopting or following it, and, therefore, to declare that the advance- 
ments, upon the respective marriages in this case, are to be taken as 
ademptions, pro ianto only, of the legacies before given.” 

1 In Goldsmid r. Goldamid, (1 Swanst. II. 219,) the Master of the Rolls 
said : “ An important distinction exists between satisfaction and perform- 
ance. Satisfaction supposes intention. It is something diflferent from the 
contract, and substituted for it.’* The subject is treated more fully in 
Roper on Legacies, by White, vol. 2, ch. IH, ^ 4, p. 105 to 108. It is 
there said : In the discussion of questions of this nature, two descriptions 
of cases have occurred ; the one consists of cases called cases of perform- 
ance ; the other, of cases of satisfaction. Tiic cases, considered in the 
present section, are instances, of the former class, in which there has beep 
a covenant by a husband, to leave or pay to his wife a sum of money at 
his death, and he dies intestate ; and his wife’s distributive share of his 
personalty, under the statute, is equal to, or more than, the sum stipulated 
under the covenant. In lliat case, ho is held to have performed, through 
the Operation of the law, what he had covenanted to do. The other case 
is, where the wife takes a benefit, to an equal or greater extent under the 
husband's will, tc which the same reasoning is not applicable. But, 
although the bequest is nut a performance ; still, it may be inferred, that 
Uie testator intended it as a satisfaction of the covenant, so as to raise a 
case of election. Satisfaction, as Sir Thomas PI timer observes, supposes 
intention { it is something diiTcfent from the subject of the contract, and 
substituted for it. . And the question always arises, Wastlie thing intended 
as a substitute forthe thing covenanted ? aquestion entirely of intent. But, 
with reference to performance, the question is, Has that identical act, 
which the party contracted to do, been done ? Mr. Cox, in his edition of 
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actually passed into judgment, may illustrate this dis- 
tinction. Thus, where^ A., on his marriage, by articles 
covenanted to leave his wife B., if she should survive 
him, £620 1 and that his executors should pay it in 
three months lifter his decease ; and A. died intestate, 
and without issue, whereby his wife, (who survived 
him,) became entitled to a moiety of his personal estate, 
which was more than the £620;' the question arose, 
whether the distributive share of B. should be deemed 
a satisfaction, or rather a due performance, of the 
covenant ; for the covenant was not broken, the wife 
being administratrix. And it was held to be a due 
performance, although it is called in the report a satis- 
faction.* So, where A. covenanted by marriage arti- 
cles, that his executors should, in three months after his 
decease, pay his wife £3000 ; and by his will he gave 
all his property to his executors, in trust, to divide it in 
such ways, shares, and proportions, as to them should 
appear right. The trust failed, whereby his estate be- 
came divisible according to the statute of distributions ; 
.and his wife survived him. It was held, that her distri- 
butive share, being greater than £3000, was a satisfac- 
tion of the covenant.^ 


Peere Williams’s Reports, lias Tatrored the profession with a valuable note 
upon this subject.” See also Devese v, Pontet, Free. Cli. by Finch, p. 
210, note ; S. C. 1 Cos, 188. 

1 illandy r. Widmore, 1 P. Will. 324, and Mr. Cox’s note (1); S. C. 
2 Vern. 709; S. P. Lee v. Cox, 3 Atk 422; S. C. 1 Ves. R. 1 ; S. P. 
Richardson v. P^lpliinstone, 2 Ves. jr. 403, 404 ; Haynes v. Mico, 1 Bro. 
Ch. R. 129 to 131 ; Eirkman v. Kirkman, 2 Bro. Ch. R. 90, 100 ; Garth- 
shore V. Chalie, 10, Ves. 0 to 14 ; Wilcox v. Wilcox, 2 Vern. 558 ; Lech- 
mere t>. Earl of Carlisle, 3 P. Will. 225 ; Rickman v. Morgan, 2 Bro. Ch. 
R. 391, 395 ; Guldsmid v. Goldsmid, 1 Swanst. 219, 221, and note (f) ; 
Wilson r. Pigotl, 2 Ves. jr. 356; Wathan o. Smith, 4 Madd. R. 325, 
331 ; Twisdon t'. Twisden, 9 Ves. 427. 

3 Goldsmid v. Guldsmid, 1 Swanst. 211. 


44* 
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§ 1107. The ground of each of these decisions seems 
to have been, that there was no 'breach of the cove- 
nant; and as the widow, by mere operation of law, 
through the statute of distributions, received from her 
husband a larger sW than he had covenanted to pay 
her, it ought to bo held a full performance of his cove- 
nant. These decisions do not seem to stand on a very 
firm foundation,, as illustrations of the doctrine of satis- 
faction; for (as has been well observed) considerable 
doubt might have been entertained, whether of two 
claims so distinct, the satisfaction of one ought to be 
considered as a satisfaction of the other. But Courts 
of Equity would now hardly deem it fit to reiixamine, 
and upon principle to discuss the point thus, settled by 
them, which has been at rest for more than a century.^ 
The distinction, however, between performance of a 
covenant, and satisfaction of a covenant, which grows 
out of these decisions, may not' bo unimportant; for 
.there may be a presumptive performance pro ianto in 
such cases, which will be recognized in Equity, w'hat- 
ever may be the rule as to a presumptive satisfaction 
pno ianto in other cases.® 

§ 1108. And here it may be remarked, that the doc- 
trine of satisfaction, and also of performance of cove- 
nants, arising from bequests in wills, was well known in 
the -Civil Law;® and it was probably derived from that 
source with some variations into our jurisprudence. 
Thus, in the Digest, a caso is put of a father, covenant- 


1 Goldsniid v. Goldstnid, 1 SwanstJSll. 

9 Garthshore v, Chalio, 10 Ves. 9 to 10 ; Wilcox r. Wilcox, 2 Vem. 
558 ; Blandy v. Widmore, 1 P. Will. 304, Mr. Cox^s note (1) ; 2 Funbl. 
Eq. B. 4, Pt. 1, ch. 1, 5, note (/)• 

^ ^ See Post, ^ 1114, and note (6). 
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ing on his daughter’s marriage to give her a certain 
sum, as a> dotal |brtipn, and afterwards leaving a 
legacy to her i;o the same amount ; und it was there 
held, that it amounted to a satisfaction of .the portion.^ 
And other ciises are put of a like nature, where parol 
evidence was held admissible to establish the inten- 
tion of satlsfiiction.® 

, § 1109. Questions of satisfaction usually come be- 
fore Courts of Equity in three classes of cases ; (1.) in 
cases of portions secured by a marriage settlement; 
(2.) in cases of portions given by will, and an advance- 
ment to the donee afterwards in the life of the testa- 
tor; (3^) in cases of legacies to creditors. It may be 
convenient as well as proper, in our brief survey of 
this subject to examine the doctrine separately in 
respect to each of these classes ; as the application of 
it is not, or, at least, .may not bo, precisely the same 
throughout in all of them.® The first class may be 
illustrated by stating the case where a portion or pro- 
vision is secured to a child by marriage settlement, or 
otherwise; and the parent or person standing in beo 
parentis,, afterwards by will gives the same child a 
legacy, without expressly directing it to bo in satisfac- 
tion of such portion or provision. In such a case, if 
the legacy be of a sum as great as, or greater than, 

' the portion or provision ; if it be <ynsdcm gaw'is ; if it 
. be , equally certain with the latter, and subject to no 


. J Dig. Lib. SO, tit. 1, ]. 84, ^ 0 ; Post 1114. 

^ Dig. Lib. 30, lit. 1. 1, 123. ' 

3 Sec llinchclifle v, IJincliclifFe, 3 Ves. 507, where Lord Avanley 
intimalcd, that there might be a difference between cases of portions by 
settlement, and cases of legacies by will, as to subsequent adrance- 
menis. 



524 EQUITY JURISPRUDENCE. [CH. XSX. 

contingency, not applicable to both ; and if it be shown 
that it is not given for a different purpose ; then it will 
be deemed a complete satisfaction.' If the legacy be 
less in amount than the portion or provision ; or if it 
be payable at a different period or periods; then, 
although there is some diversity cf opinion upon the 
subject, tho weight of authority is, that it may be, or 
will be deemed a satisfaction jore taiiio, or in full, accord- 
ing to the circumstances.* [And this view has been 


^ Ante, § 110*2, 1103 ; Bellasis r. Utbwatt, 1 Aik. R. 427, Mr. Saunder’s 
note; Chaplin v. Chaplin, 3 P. Will. 245, 217; 2 Roper on Legacies, by 
While, ch. 18, p. 68 to 108 ; 2 Fonbl. Eq. B. 4, Pt. 1, ch. 1, ^ 5, note (/) ; 
2 Madd. Ch. Pr. 33 ; Weall v. Rice, 2 Russ. & Myine, 267. In this last 
case Sir John Leach said : “ The rule of the Court is, as, in reason, I 
think it ought to be, that, if a father makes a provision for a child by 
settlement on her marriage, and afterwards makes a provision for the sarno 
child by his will, it is priinn fncle to he presumed, that he does not mean a 
double provision. But this presumption may be repelled or fortified by 
intrinsic evidence derived from the nature of the two provisions, or by ex- 
trinsic evidence. Where the two provisions are of the same nature, or 
there arc hut slight differences, the two instruments affuid intrinsic evi- 
dence against a double provision. Where the two provisions are of a 
different nature, the two instruments afford intrinsic evidence in favor of 
a double provision. But in eiilicr case extrinsic evidence is admissible of 
the real intention of the testator. It is not possible to define what arc 
to be considered as slight differences between two provisions. Slight 
differences are such a.s, in the opinion of the judge, leave the two provi- 
sions substantially of the .same nature; and every judge must decide that 
question for himself.” — See also Jones v, Morgan, 2 Younge & Coll. 
403, 412 ; Wharton v. Earl of Durham, 3 Mylnc & Keen, 478; reversed 
on appeal to the House of Lords ; 10 Bligh, 526, 3 Cl. & Finn. 116. 

3 Ibid.; Ante, ( 1105 and note; 2 Eonhl. Eq. B. 4, Pt. 1, ch. 1* ^ 5, 
note (1 ) ; 2 Roper on Legacies, by White, ch. IR, ^ 1, 2, p. 69 to 95. — It 
is sometimes provided in marriage settlements, that if any advancement on 
marriage, or otherwise, shall be made by a parent in his lifcdme^ such ad- 
vancement shall be deemed made as a part, or the whole, of the portion 
provided for in the settlement, unless the contrary appear in writing. Jn 
such cases it has been made a question, whether a legacy, given by tho 
parent by will, amounts to a satisfaction pro tanio, as an advancement or 
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recently affirmed in the Hoase of Lords after a full re* 
view of alLthe easel on the subject.^] . 

§ 1110. We have already had occasion to intimate 
the doubts, which may be justly entertained, as to the 
correctness i#4he reasoning, by which Courts of Equity 
have been led to these results.^ As an original question, 
at least where the assets are sufficient to satisfy the 
portion, as well as the legacy, the natural presumption 
would be, that the testator intended the latter, as a 
bounty, in addition to the duty already contracted for j 
a bounty, lit for a parent to bestow, and far more repu- 
table to his sense of moral and religious obligation, than 
a mere dry performance of his positive contract, recog- 
nized by law, and resting on a valuable consideration. 
But here as well as in many other cases, we must be 
content to declare, lia lex scripta cst ; — It is established, 
although it may not be entirely approved. Even a 
small variance in the time of payment, or other trilling 
differences, whore the value is substantially the same, 
will not vary the application of the rule, as the present 
inclination of Courts of Equity is against raising double 
portions.3 


portion in his lifetime. It has been decided that it is. (Onslow v. Mitchell, 
18 Ves. 4t)0, 404 ; Leake v. Luake, 10 Vos. 489, 490 ; 2 Roper on Lega- 
cies, by White, ch. 18, § 3, p. 95 to 104.) [See Papillon v, Papillon, 
11 Sim. 044 ; Fazakerley v. Gillibrand, 6 Sim. 501. But see Douglas v. 
Willes, 7 JIare, 31S.] And, (it seems,) in such case it is immaterial, 
whether it be the gift of a particular legacy, or of a residue. (Ibid.) But, 
a share from the parent, arising from intestacy, would not be deemed a 
sutisfaclion. Ibid.; Twisden v. Twisden, 9 Ves. 413, 427. 

1 Lady Thyunc v, Earl of Glcngall, 2 House of Lords Cas. 131. 

2 Ante, ^ 1 100. 1 

3 Ibid ; Onslow o. Mitobell, 18 Ves. 492, 493; Twisden v. Twisden, 
9 Ves. 427 ; Sparkes v. Cator, 3 Ves. 530, A35 ; 2 Roper on Legacies, by 
White, ch. 18, § 2, p, 90. — But see Wea'll v. Rice, 2 Russ. & Mylne, 

( 
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§ 1111. The second class may be illustrated by re- 
ference to the case, where a* parent, or other person in 
hco bequeathes a legacy to a child or grandchild, 

and afterwards in his lifetime, gives a portion, or makes 
a provision for the same child or grandchild, without 
expressing it to be in lieu of the legacy. In such a 
case, if the portion so received, or the provision so made, 
on marriage or otherwise, be equal to, or exceed, the 
amount of thi legacy; *if it be certain, and not merely 
contingent; if no other distinct object be pointed out; 
and if it be ejusdcm generis ; then .it will be deemed a 
satisfaction of the legacy, or, as it is more properly ex- 


207, 2GR ; where Sir John Leach intimates, that the rule is right. [See 
Earl of Glengall v. Barnard, 1 Keen, 709; affirmed on appeal, 2 House of 
Lords cases, 131, in favor of the rule of the text.] This whole subject 
is very fully considered in Iloper on Legacies, by White, vol. 2, ch. 18, 
p. 68 to 108. The doctrine, as now held, is thus summed up ; “ Where 
a parent is under obligation, by articles of settlement, to provide portions 
for his children, and he afterwards, by will or codicil, makes a provision 
for those children, it is a well established rule of Equity, that such subse- 
quent testamentary provision shall be considered a satisfaction or perform- 
ance of the obligation. We have seen, that, upon questions of satisfaction 
of debts by legacies, trifling points of diflf. rcnce between the debts and 
legacies were adjudged suflicient to repel the presumption of satisfaction. 
But with respect to the satisfaction of porlifins, the rule of presumption is 
much more favored ; the inclination of the Court of Equity being against 
raising d(»uble portions. If, therefore the legacies be less in amount than 
the portions, or payable at diflercnt periods, the legacies will, notwithstand- 
ing, be considered satisfactions, either in full or in part, according to 
circumstances; hut though these circumstances of difference are considered 
insufficient to rebut the presumption of satisfaction, yet, where the legacy 
is contingent, or given with a view to some other purpose, the rule of the 
court is different; and such legacies are not considered as a satisfaction. 
The inclination, however, is so strong against double portions, that it has 
been decided that, although no legacy is given by a will, yet, if by the 
intestacy of the parent, a distributive share of his personal or any real 
estate devolves upon the child, of equal or greater value than the portion, 
it shall be a satisfaction of the portion.” 
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pressed, it will be Held an ademption of the legacy.^ If 


I Bellasis v. Uthwatt, 1 Aik. 427, Mr. Saunder*s note ; 1 Roper on 
Legacies, by White, ch. 6, p. 316 to 329 ; 2 Fonbl. Eq. B. 4, Pt. 2, ch. 1, 
^ 1 (a) ; Copley v. Copley, l.P. Will. 146; Ex parte Fye, and £x parte 
Dubost, 18 Yes. 140; HinchcliOe v. Hinchcliffe, 3 Yes. 526, 527 ; Sparkea 
V, Cator, 3 Ves. 535, 542 ; Tolaon v. Collins, 4 Yes. 490, 491 ; Stocken v. 
Stocken, 4 Sim. 152; Wallace v, Pomfret, 11 Yes. 305; Warren r. War- 
ren, 1 Bro. Ch. R. 305, Mr. Belt’s note (1) ; Trimmer r. Bayne, 7 Yes. 
515; Ellison v. Cookson, 2 Bro. Ch. R. 308, 309; Pynn v. Lockyer, 5 
Mylne & Craig, 29; Ante, $ 1105, and note. Roberts y. Weaiherlbrd, 
10 Ala. 72 ; Moore v. Hilton, 12 Leigh, 1. Of course, the contrary is true, 
where the legacy is not certain, but contingent ; where it is not ejusdem 
generis ; and where it is stated to be for other objects. 2 Fonbl. Eq. B. 
4, Pt. 2, ch. 1, ^ 1, note (a). The question may sometimes arise, who is 
properly deemed to stand in loco parentis to another. It was held by the 
Yice-Chancellor, (Sir L. Shadvvell) that no person can be deemed to stand 
ill loco parentis to a child whose father is living, and who resides with and 
is maintained by the father, according to his means. He added, it may 
be very different, where the father, though living does not maintain the 
child, and the latter does not live with him, but lives with the person 
assuming to stand in loco parentis; Powys v. Mansfield, 6 Sim. R. 528. 
But, upon an appeal to the Lord Chancellor (Lord Cottenbam,) this de- 
cree was reversed. On that occasion, his Lordship said ; No doubt the 
authorities leave in some obscurity the question, as to what is to be con- 
sidered as meant by the expression, universally adopted, of one in loco 
parentis. Lord Eldon, however, in Ex parte Pye, has given to it a defini- 
tion, which 1 readily adopt, nut only because it proceeds from his high 
authority, but because it seems to me to embrace all that is necessary to 
work out and carry into effect the object and meaning of the rule. Lord 
Eldon says, it Is a person “ meaning to put himself in loco panntis : in the 
situation of the person described as the lawful father of the child.” But 
this definition must, I conceive, be considered as applicable to those pa- 
rental offices and duties, to which the subject in question has reference, 
namely, to the office and duty of the parent to make provision for the 
child. The offices and duties of a parent arc infinitely various, some 
having no connection whatever with making a provision for a child ; and 
it would be most illogical, from the mere exercise of any such offices or 
duties by one not the father, to infer an intention in such person to assume 
also the duty of providing for the child. The relative situation of iho 
friend and of the father may make this unnecessary, and the other benefits 
most essential. Sir William Grant’s definition is, “A person assuming the 
parental character, or discharging parental duties ;” which m.ay seem not 
to differ much from Lord Eldon's definition, namely the referring to the 
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the portion or provision be less than the amount of •the 
legacy, it twll at all events be deemed a satisfaction 


intention, rather than to the act of the party. The Vice-Chancellor saya,^ 
it must be a person, who has so acted towards the child, as that he has 
thereby imposed upon himself a moral obligation to provide for it; and 
that the designation will not liold, where the child has a father with whom 
it resides, and by whom it is maintained. This seems to infer, thi^t the 
locu^ pai(nh% assumed by the stranger, must have icference to the pecu- 
niary wants of tlio child ; and that Lord Eldon's definition is to be so un- 
derstood ; and, so f.ir, T agiec w ith it. Eut T think the other circumstances 
required are not necessary to woik out the principle of the rule, or to 
effectuate its object. The rule, both as applkcl to a father and to one ip 
/oco pflmif/s, is founded upon the pres*' med intention. A father Ip sup- 
posed to intend to do what he is in duty bound to do, namely, to provide 
for his child according to his means. So one, who has assumed that part 
of the office of a father, is supposed to intend to do what he has assumed 
to himself the office of doing. If the assumption of the character be 
established, the same inference and presumption must follow. The hav- 
ing so acted towards a child as to raise a moral obligation to provide for it, 
affords a strong inference in favor of the fact of the assumpUon of the 
character ; and the chill having a father, with whom it resides, and by 
whom it IS maintained, affoids some inference against it; but neither are 
conclusive. If, indeed, the A^jcc-('hanccllor’s definition were to be adopted, 
it would still be to be consid«^red, whtthei, in this case, Sii John liarring- 
ton had not subjected himself to a moial obligation to piovide for his 
brother’s children, and whether such children can be said to have been 
maintained hy their father. A rich, unmarried uncle, taking under his 
protection the family of a brother, who lias not the means of adequately 
providing for thf rn, and furnishing, through their lather, to the children, 
tiie means of llicir maintenance and education, may surely be said to intend 
to put himself, for the purpose in question, in loco pa/( ntis to tho children, 
althoiigli they never leave iheir father’s roof. An uncle, so taking siieh a 
family under his care, will have all the feelings, intentions, and objects, as 
to providing for the children, which would iiinucncc him if they wore 
orphans. For ilie purpose in question, namely, providing for them, tho 
CMstence of tho fillicr can make no difference. If, then, it shall appear, 
from an examinatioM of tho evidence, that Sir John Eaninglnn did aifoid 
to his brother llio inrans of maintaining, educating, and bunging up his 
children accordm/ to ilieir condition o( life ; and that the father had no 
means of his own, at all adequate to that purpose ; tluit this assistance 
was regular and systematic, and not confined to casual picsiuits, the repe- 
tition of which could not be relied upon ; that ho held out to Ins brother 
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joro imdo ; i and, if the difference between the amounts 
be slight, it may he deemed a complete satisfaction or 
ademption.® But if the difference ho large and impor- 


and his family, that they were to look to him for their future provision, — 
it will surely follow, if that were material, that Sir John Barrington had 
so acted towards the children as to impose upon himself a moral obligation 
to provide for them, and that the children were in fact maintained by him, 
and not by their father. But it has been said, that Sir Jolin Barrington 
would not have been guilty of any breach of moral duty, if he had per- 
mitted the property to descend to his brother. Undoubtedly, he would 
not, because that would have been a very rational mode of providing for 
the children ; but, if he had reason to suppose, that his brother would act 
so unnaturally as to leave the property away from his children, Sir John 
Barrington would have been guilty of a breach of moial duty towards the 
children, in leaving the property absolutely to their father. I should, there- 
fore, feel great difficulty in coming to a conclusion, that Sir John Barring- 
ton had not placed himself in loco jyaiumiia to these children, if I thought 
every thing necessary for that purpose, which the Vice-Chancellor has 
thought to bo so. Adopting, however, as I do, the definition of Lord El- 
don, I proceed to consider, whether Sir John Barrington did mean to put 
himself in faro parentis to the children, so far as related to their future 
provision. Parol evidence has been oflTered upon two points; first, to 
prove the affirmative of this proposition ; secondly, to prove by declarations 
and acts of Sir John Barrington, tiiat he intended the provision made by 
the settlement should be in substitution of that made by the will. That 
such evidence is admissible for the first of llicse purposes, appears to me 
necessarily to flow from the rule of presumption. If the acts of a party 
standing in loco parentis raise, in Equity, a presumption, which could not 
arise from the same acts of another person, not standing in that situation, 
evidence must be admissible to prove or disprove the facts, upon which 
the presumption is depended, namely, whether in the language of Lord 
Eldon, he had meant to put himself in loco parentis ; and, as the fact to be 
tried is the intention of the party, his declarations, as well as his acts, 
must be ad mis.sib1e for that purpose. And Jf the evidence establish the 
fact, that Sir John Barrington did mean to place himself in loco parentis^ 
it will not he material to consider whether his declarations of intention, as 
to the particular provision in question, be admissible per sc, because the 
pre.sumption against the double portions, wliicli in that case, will arise, be- 
ing attempted to be rebutted by parol testimony, may be supported by 
evidence of the same kind.’’ 

^ Pym r. Lockycr, 5 Mylnc & Eraig, 21) ; Kirk v. Eddowes, 3 Hare, 
509; Ante, ^ 1105, and note. 

9 Ibid ; Platt v. Platt, 3 Sim. 513 ; Lord Durham r. Wharton, 3 Cl. & 
EQ. JUR. — VOL. II. 45 
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tant, there, the presumption of an intention, of sub- 


Finn. 146. Suisse «. Lord Lowtiicr, The (English) Jurist, April 1, 1843; 
S. C. 2 Hare, R. 424, 43-2, 4.38; 5 Myliie & Craig, 29. In this last case, 
Lord Cotienham said : “ All the decisions upon questions of double por- 
tions depend upon the declared or piesumed intention of the donor. The 
presumption of equity is afrainst double portions, because it is not thought 
probable, when the object appears to be to make a provision, and that ob- 
ject has been elfected by one instrument, that the repetition, of it in a 
sccotid should be intended as an addition to the first. The second provi- 
sion, therefoie, is presumed to be intended as a substitution for, and not as 
an addition to, that first given ; hut, when the gift is a mere bounty, there 
no ground for raising any presumption of intention as to its amount, al- 
though such amount be comprised i . two or more gifts. The first ques- 
tion to he asked is, whether the soms given are to be considered as 
portions, or "s more gifts ; and, upon this subject, certain rules have been 
laid down all intended to ascertain and to work out iho intention of the 
giver. In th'' case of a parent, a legacy to a cliild is presumed to be in- 
tended to be a portion ; because provulmg for the child is a duly which the 
relative situation of the parlies imposes upon the parent ; but that duly, 
which is imposed upon a parent, may be assumed by another, who for any 
reason, thinks proper to place liiinsrlf, in that respect, in the })lace of a 
parent; and, when that is so, the same presumption arises against his in- 
tending a first gift to take efiVet as well as a second ; because both in such 
cases, are considered to be portions. ^Vheiher the donor h.ad, for this 
purpose, assumed the ofliee of a parent, so as to inve&t his gift with the 
character of a portion, may be proved by cxiriiisie evidence, such as the 
general conduct of the donor towards the children, or by intrinsic evidence 
from the nature and terms of the gift. Jf the former bo alone relied upon, 
it may prevail, although it should appear that the donor did not assume all 
the duties of a parent, or cirectualiy perform those which he had under- 
taken : the question being, merely, whellicr the facts proved fairly lead to 
the conclusion that he intended to provide a portion for the child, and not 
merely to bestow a gift. Upon this point, Powys v, Mansfield, founded 
upon Carver v. liowlcs, 2 Russ. ^ My Inc, .‘101, and many other cases, is 
conclusive. »Such evidence of general conduct towards the child is of far 
less importance than that which relates to the pecuniary provision for it, 
whether that he found in the instruments containing the gifts or in extrin- 
sic circurustaiicfs, and as part of such extrinsic circumsiai.ec'.-?, the general 
conduct of the donor towards the family, and particwkirly towards the 
other children of it, may, very properly, be included in tlic consideration 
of his object and intentiups. 
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stituting the portion of the legacy, will not be allowed 
to prevail.* 


1 See 1 Roper on Legacies, by White, cli. fi, § 1, p. 324; Shudal v. 
Jekyll, 3 Aik. 510, 519; Debeze t>. Mann, 2 Bro. Ch. R. 164; S. C. 
1 Cox, R. 346; Trimmer v. Bayne, 7 Ves. 515 to 518; Ex parte Pye, 
18 Ves. 140, 152 to 154 ; Powys v. Mansfield, 6 Sim. 328; Weall v. Rice, 
3 Russ. & Mylne, 251, 267, 268; Jones Morgan, 3 Youngc & Coll. 
403, 412. In this case Lord Abinger said, he knew of no distinction as to 
this point, wlictiier the portion was by a will or by a deed. In Wharton 
V. Earl of Durham, 3 Mylne & Keen, 470, Lord ILougharn said : “ It is 
equally ceriain, and flows equally from the same principles, that we arc 
not to weigh in golden scales the provisions made, .and to determine against 
adeinpiion, merely hecausc the two di/Fer in amount, or even in kind. A 
difTerence of amount has never been held suflicienl proof of accumulation ; 
and it has been distincily held, that the rircumstanco of the sums being 
payable at dilFerent times, and other indiflerenees, so they be slight, say 
the books, will riot countervail the general presumption of an intention to 
adeem. The cases of Ex parte Pye and Ex pane Dubost, before Lord 
Eldon, llartopp JJartopp, before Sir William Grant, and the discussion 
of the queaiion raised on Sir Joseph Jckyll's will, in favor of his niece, 
suflicieiitly illustrate tins pruposiiioii. Nevrriheless, no case has gone so 
far as to show, that a dilFerence, such as the one in this case, will have no 
cflect upon the application of the principle; a dilTcrence no less th.in this, 
that the one portion would have gone to the issue of any marriage con- 
tracted by the clnld, while the other was confined to the ufFspriiig of a 
single bed. On the contrary, the cases, especially Roome v. Roome, Baugh 
V. Read, and Spinks v. Jlubins, show, that diircrences not greater than this, 
perhaps less consKlerahle, will suflico to exclude ademption. And one of 
those cases, (Baugh v. Read,) though ill reported, shows the impossilnlity 
of exteuding the principle of ademption to a legacy, where the provision 
subseqiKMiily made was exjiresscd to be in salisfaciion of adilTcrent claim. 
The child was entitled to X’1,800 under lier grandlalhei's will, and her 
father had left her a legacy of X*H,()00. By her scillement, the husband 
covenanted to release the claim to her legacy of Xl,S00, in consideration 
of X‘5,(H)0 portion given by the father, which was expressed to be in 
satisfaction of the grand fai he r*s legacy. It is to be observed, tJiat the 
question raised there, was not, whether this should operate as a total 
ademption of the X8,00() legacy given by the f.illier*s will, but only pro 
tanto. However, llie Court lield it not even to be pro tanto an ademption ; 
and yet, afier satisfying the X 1,800 of the graiulf.ilher's will, there re- 
mained upwards of £ 3,000 over to go in ademption of the father’s legacy.’* 
[But this decision of Ijord Brougham, was reversed on appeal to the 
lluiise of Lords. See 3 Cl. & Finn, 146 ; 10 BJigh, N. S. 526. J 
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§ 1112*. The ground of this doctrine seems to be, 
that every such legacy is to be presumed as intended 
by the testator to bo a portion for the child or grand- 
child, whether called so or not ; and that, afterwards, if 
he advances the same sum upon the child’s marriage, 
or on any other occasion, ho does it to accomplish his 
original object, as a portion ; and that, under such cir- 
cumstances, it ought to bo deemed an intended satis- 
faction or idemption of the legacy, rather than an 
intended double portion. And, where the sum advanced 
is less than the legacy, still it may fairly be presumed, 
that the testator, having acted merely in the discharge 
of a moral obligation, may, from a change of his own 
views, or of his own circumstances, be satisfied that the 
portion ought to be less.* 


^ Ibkl. ; Pym v. L iekyer, 5 Myliic Sc Crai^, U. 00, 31, 35. Kirk v. 
Eddovves, 3 Hare, 509. See the remarks of Lord Collenliarn, (juolcd ante, 
^ lUi, note. The rea.soning of Mr. Yice-(’harict;llor Wigiaiii, in Suise v. 
Lowthcr, ‘2 Hare, 11. 191, -131, 435, upon the same j)oint, is important. 
He there said : “ The language of the (Joiin in those eases is, that it 
‘ leans against double portions,' — a rule whicli, though sometimes called 
technical, Lord Cottenham, in Pym o. Lockyer, (5 JMylno & (^raig, 31, 40.) 
said, was founded on good sense, and could not be disregarded without 
disappointing the intentions of donors, lint, although the presurnpiion is, 
that a parent does not give a child a double portion, it does not follow that 
every sum of money which a parent may give, even to a child, is intended 
as a portion. The (’ourt has never added up small sums, in order to show 
that, if the child claims those sums, as well as the larger provision made 
for him by the parent, he would he taking a double portion. The question, 
whether the sums given are to be taken as part of the child’s portion or 
not, has often arLen ; and if the word ‘portion,’ or ‘provision,’ or any 
similar word, is used in the second gift, the Court has said, the use of 
that term showed that the sum was given as a provision or ‘ portion ’ for 
the child ; and then it is sometimes regarded as a second portion, against 
which the Court presumes. According to Lord Cottenhani’s de cision in 
Pym V. Lockyer, (for the first time deciding that point,) it is taken to be a 
satisfaction pro fanio. The older cases rather incline to iho proposition, 
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§ 1113. Now, to say the least of it, this is extremely 
artificial reasoning, and such as an ingenuous mind may 


that, if it were a portion, though less than the portion given by any for- 
mer instrument, it was to be taken as satisfaction in toto. The reasoning, 
however, is, that the use of the word ‘ portion,’ or ‘ provision,’ or any simi- 
lar word, shows that the testator meant to repeat his former gift, and then 
the rule applies. In the case of persons not being parent and child, but 
assumed to stand in loco parentis^ the word ‘ portion,* or * provision ’ has 
been used for a different purpose. It has been used in order to show that 
the party intended to place himself in that situation, and to establish a 
quasi parental character ; and, when that was done, the rule as to double 
portions has been applied. But, if there is a simple gift, and the donor has 
not acted towards the donee in a wmy to show that ho has assumed a par- 
ticular character, — a quasi parental situation, — in that case, it is nothing 
more than mere bounty to a stranger. I am not aware of any technical 
sense of the word ‘ provision,’ upon which stress has been laid, except in 
the cases to which 1 have adverted. No question can arise on the eflect oi 
a gift in the nature of a portion, in any such sense, on these bequests of 
tlio Marquis to Suisse. In the doctrine w’ith regard to double portions, 
some principles have, however, been laid down, which bear very strongly 
upon the case before me. The rule of presumption, as I before said, is 
against double portions as between parent and child ; and the reason is 
this : a parent makes a certain provision for his children by his will, if they 
attain tw’cnty-one, or marry, or require to be settled in life ; he afterwards 
makes an advanceinent to a particular child. Looking at the ordinary 
dealings of mankind, the (>ourt concludes that the parent docs not, when 
lie makes that advancement, intend the will to remain in full force, and that 
he lias satisfied in his lifetime the obligation which he would otherwise 
have diocharged at his death ; and, having come to that conclusion, as the 
result of general experience, the Court acts upon it, and gives effect to the 
presumption, that a double portion was not intended. If, on the other 
hand, there is no such relation, either natural or artificial, the gift proceeds 
from the more bounty of the testator; and there is no reason within tho 
knowledge of the Court for cutting off anyiliing w'hich has in terms been 
given. The testator may give a certain sum by one instrument, and pre- 
cisely the same sum by another; there is no reason why the Court should 
assign any limit to that bounty, which is wholly arbitrary. The Court, as 
between strangers, treats several gifts as, pnnui faciCy cumulative. The 
consequence is, as Lord Eldon observed, (18 Ves. 147,) that a natural 
cliild, who is in law' a stranger to the farther, stands in a better situation 
than a legitimate child ; for the advancement in tho case of the natural 
child is not, priina fdcu'y an ademption. 

45 * 
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find it extremely difficult to follow. Lord Eldon has so 
characterized it. After admitting it to be the unques- 
tionable doctrine of the Court, that, where a parent 
gives a legacy to a child, not stating the purpose with 
reference to which he gives it, the Court understands 
him as giving it as a portion, he has strongly remark- 
ed : * And, by a sort of artificial rule, in the application 
of which legitimate’ children have been very harshly 
treated, upo i an artificial notion that the father is pay- 
ing a debt of nature, and a sort of feeling, upon what 
is called a leaning against double portions, if the father 
afterwards advances a portion on the marriage of that 
child, though of less amount, it is a satisfaction of the 
whole or ia part. And^ in some cases, it has gone a 
length consistent with the principle, but showing the 
fallacy of much of the reasoning, that the portion, 
though much less than the legacy, has been hold a 
satisfaction in some instances, upon this ground, that 
the father, owing what is called a debt of nature, is tlie 
judge of that provision by w'hich he means to satisfy it; 
and although, at the time of making the will, he thought 
he could not discharge that debt with less than ^CIO,- 
000, yet, by a change of his circumstances and of his 
sentiments upon moral obligation, it may be satisfied 
by the advance of a. portion of £u,000.”^ In addition 


* Ex parte Pye, and Ex parte Dubost, 18 Vos. 1.01. — It is not a little 
remarkable, that the Lord Chancellor, in Ilartop v. Whitmore, (1 P. Will. 
682,) should have said : ** If a father gives a daughter a portion by his 

will, and afterwards gives to the same daughter a portion in marriage, this, 
hy the laws of all other nations^ as well as of Great Britain, is a revocation 
of the portion given by the will ; for it will not be intended, unless proved, 
that the father designed two portions to one child.” We should be glad 
to know where the learned Chancellor found such a rule recognized by all 
nations. See also VVeall v. liice, 2 lluss. & Mylne, 25 J, 2C7; Ante, 
^ 1110, note. ^ 
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to this Strong language, it may be added, that Courts 
of Equity make out this sort of doctrine, not upon any 
clear intention of the testator, anywhere expressed by 
him. But they first create the intention, and then 
make the parent suggest all the morals and equities of 
the case, upon their own artificial modes of reasoning, 
of which it is not too much to say, that scarcely any 
testator could ever have dreamed.^ 


1 Lord Thurlow, in Grave v. Salisbury, (1 Bro. Ch. R. 425,420,) spoke 
in express disapprobation of the doctrine. The Court,’' said he, has 
however, certainly presumed against double portions; and, although it has 
encouraged that conjecture with a degree of sharpness, 1 cannot quite 
reconcile myself to it ; whenever an express provision is made directly, or as 
a portion, by a parent or person in loco parenlisj 1 will not displace the 
rule laid down by wiser men, that it shall be a satisfaction, however reluct- 
ant I maybe to follow it.” On the other hand, Sir John Leach, in Weall 
V, Rice, 2 Russ. & Mylne, R. 251, 267, thought the rule right ; and Lord 
Brougham, in Wharton The Earl of Durham, 3 Mylne & Keen, 478, 
expressed a similar .opinion. lie said: That the presumption of law 
is against double portions, no one questions, any more than that the rule 
is founded on good sense. For the parent, being only bound, by a duty 
of imperfect obligation, to make provision for the child, and being the sole 
judge of what that provision shall be, must, generally speaking, be sup- 
posed, when he makes a second arrangement by settlement or otherwise, 
to put it in the stead of a former one made by will, and not to do that 
twice over, which no law could compel him to do once. Nevertheless, as 
has oftentimes happened with legal principles, there has beeq a tendency 
to push the presumption, once established beyond the bounds, which the 
principle it was founded upon would reasonably warrant ; and, because 
the doctrine was sound, that a second provision should be taken as substi- 
tutionary for a former one, it seems to have been almost concluded, that it 
never could be accumulative. At least, the leaiyng of tlie Courts has fre- 
quently gohe so far as to make violent presumptions against the conclu- 
sions to be plainly drawn from facts indicating an intention, which exclud- 
ed the general supposition of ademption ; and observations have been more 
than once made in this place, indicating the opinion of the Court, that the 
principle had been pressed quite far enough, and ought to receive no more 
extension. The rule then, as it now stands, must be taken to be this : — 
the second provision will be held to adeem the first, — say the marriage 
portion to adeem the legacy, — unless, from the circumstances of the case, 
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§ 1114. It has been supposed, that the origin of this 
particular doctrine is to be found in the Civil Law, and 
that it was transferred from hence into the Equity Ju- 
risprudence of England.! But Lord Thurlow has ex- 
pressed a doubt, whether the doctrine of the Civil Law 
proceeds so far, and whether it is there taken up on the 
idea of a debt, or is not rather considered as a presump- 
tion, repcllable by evidence.® The language attributed 
to his Lords’iip on this occasion, seems not exactly to 
express his true meaning ; for, in the Equity Jurispru- 
dence of England, the presumption may be rebutted by 
evidence.® llis meaning probably was, that the matter 
was a mere matter of presumption, arising from the 
whole circumstances of the will ; and that there was no 
such rule in the Civil Law, as that in English Jurispru- 
dence, namely, that, prima facie, such a portion, subse- 
quently given, was an ademption of the legacy. No one 
can doubt, that, in many cases, such a presumption may 
arise from the circumstances. As, for example, in a case 


an intention appears, that the child, or other person, towards whom the 
testator has placed himself in loco 'parenting shail take both ; and there is 
to be no leaning, still le.ss any straining, against inferring sucii an intention 
from circumstances, any more in this than in any other case.” The ease 
of Wharton v. The I'^arl of ^urham was reversed in the Ifouse of Lords. 
3 Cl. & 1‘inii. Mf3 ; 10 131igh, U. 5*26. But it left the general principle 
untouched. See also Tym n. Lockyer, 5 Mylna & Craig, K. 24, 31, 35, 
and Suisse Lord Lowther, 2 Hare, R. 421, 431, 435; Kirk r. Eddowes, 
3 Hare, 500 ; Ante, ^ 112. and note. 

1 Sec Ante, ^ llOd. * 

2 Grave v. Salisbury, 1 Bro. Cli. R. 427. 

3 2 Fonbl. Eq. B. 4, I’t. 2, ch. 1, note (</) ; Debeze r. Mann, 2 Bro. 
Ch. R. 105, 510 ; S. C. 1 Cox, R. 310; Shudall o, Jekyll, 2 Aik. 512 ; 
Trimmer v. Bayne, 7 V^es. 515 to 518 ; 1 Roper on Legacies, by White, 
ch. 0, ^ 2, p. 338 to 353 ; Ellison v. Cookson, 2 Bro. Ch. R. 252, 307 ; 
S. C. 3 Bro. Ch. R. 00 ; 1 Yes. jr. 100 ; 2 Cox. R. 220 ; Guy v. Sharpe! 

1 Mylne & Keen, -580. 
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put in tho Civil Law. A father by his will devised cer- 
tain lands to his daughter, and afterwards gave the 
same lands to her as a marriage portion. It was held 
to be an ademption of the devise, FiUa kgatorum non 
hdbet actionem, si ca, quce ei in testamento reliqnit, vivns 
pater postea in doiem dederit} So, it was held in the same 
law, to bo a revocation of the legacy of a debt, if it was 
afterwards collected of the debtor by tho testator in his 
lifetime. The like rule was applied, where, after the de- 
vise of specific property, tho testator alienated in his 
lifetime.® Testator supervivens, si cam rem, qiiam reli- 
qiierat, vendidetnt, extinguUur fidcicomiuissvm? These cases 
are so obvious, as necessary and intentional ademptions 
of the legacies, that they require no artificial rules of 
interpretation to expound the intent. And yet the 
Civil Law was so far from favoring ademptions, that, 
even in these cases it admitted proof that the testator 
did net intend to adeem the legacy ; the rule being, Si 
rem suam tagaverit testator, posteaqne earn uUenaverit ; si 
non adimeudi aniino vcudtdU, nihilonunus dcheri} And 
again ; Si rem suam testator lajaverit camquc necessitate 
iirgcnte uHcnuverit, J/dcicommmttm pdi posse, nisi pro- 
hetur, adimerc ci testutorem voiitisse. Prohationem autem 
mutata; voluntatis ah hicrcdihus exigendam.^ These cases 
arc sunicient to show, how widely^ variant the doctrine 
on this subject is in the Civil Law from that which now 
jn’cvails in Equity.® 


1 Cod. Lib. C, lit. 37, 1. 11 ; 2 Domat, B. 4, lit. 2, ^ 11, art, 11. 

S Domat, B. 4, tit. 2, § 11, art. 12 to 14, 22. 

^ Id. ^11, art. 1.3, note; Poihicr, Band. Lib. 34, til. 4, n. 6, 2. 

4 Inst. fdl). 2, tit. 20, ^ 12; III. ^ 10, 11. 

^ Diff. liib. 32, lit. 3, 1. 1 1, § 12 ; Polhier, Pand. Ijib. 34, tit. 4, n. 8. 

® See Polhier, Pand. Lib. 31, til. 4, n.8 to 10. — Many cases like these 
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§ 1115. There are, however, in Equity Jurisprudence, 
certain established exceptions to this doctrine of con- 
structive satisfaction, or ademption of legacies which 
deserve particular notice. In the first place, it does not 
apply to the case of a devisee of a mere residue ; for it 
has been said, that a residue is always changing. It 
may amount to something or be nothing; and therefore 
no fair presumption can arise of its being an intended sa- 
tisfaction or ademption.' [But in a late important case in 


have been adjudired precisely in tlie same way in Equity Jurisprudence, as 
they were in the Civil Law. Thus, an alienation by the testator in his 
lifetime, of the subject -mailer of a lep^cy of the same ihinp. Gambling v. 
Lister, Ambler, R. 102, So, the receipt or recovery of a debt, due by the 
legatee, which had been bequcaiiied to him, is an ademption of a legacy of 
the same debt. Rider v. Wager, 2 P. Will. IlllO ; 2 Madd. Cli. Pi. 74 to 
78; 1 Roper on TiCgacies, by White, cb. r>, <5* L P* to.'n.‘>. 

1 Wal^o^ V. Th(3 Earl of Lincoln, Ambler, U. S27 ; Earuham u. Phil- 
lips, 2 Aik. 210 ; Smith v. Strong, 4 Pro. Ch. 11. 103 ; Davys c. Houclicr 
3 Y. & (/. E\ch. 3tJ7 ; Eroemauile r. Haukes. 5 Ve.s. 7!). — U was said 
by Lord Hardvvicke, in Earnbam v. Phillips, (2 Aik. 2 10.) that there is no 
case, where the dcvi.se has been of a rc'?idne, Oor that is imcerlam, and, 
at the lime of the testator's death, may be more or less,) in which a sub- 
sequent portion given h;is been held to be an udemplion of a legacy. 
This seems now, accordingly, to be the established conslruclion. ^milh 
i*. Strong, 4 Pro. Ch. R. 4h3 ; Watson n. Eail of Lincoln, Ambler, R. 
325, and Mr. Illunl’s notes (1) to (5) ; Eroemantle v. Rankes, 5 V(;s. 71) ; 
2 Fonbl. Eq. B. 1, Pi. 2, ch. 1, § 1, note (a.) Is there, in this respe(?t, any 
difference between the gift of a residue, as an ademption of a legacy, and 
the gift of a residue, as an advancement or satisfaction pi'o tanlo^ of a por- 
tion fecciired by a marriage seitleineni? In Devese v. Porilet, 1 (hix, R. 
168, S. C. Free, in Cb. by Finch, 2t0, note, it was held, that bequest of a 
residue was not any satisfaction of a pecuniary marriage portion, even 
though there was, in the same will, a bequest of specific personal property 
to the party, exceeding the stipulated portion. »Sec also Bengough v. 
Walker, 15 Ves. 513, 514; 1 Roper on Legacies, by White, cb. (>, ^ 1, p. 
226 ; Ack worth v. Ackvvortb, 1 Bro. Cli. 307, note. How would it be 
in the case of a settlement, stipulating fur a portion and that if any ad- 
vancement should be made in the lifetime of the parent, it should be apart 
saiififaclion, unless expressly declared in writing lo the contrary; and 
then a legacy of a residue to the party entitled to such a portion ? Would 
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the House of Lords, it has been held, after a full review 
of all the authorities, that the bequest of a residue will, 
according to its amount, be a satisfaction of a portion, 
either in full, or pro iardo, and the earlier cases to the 
contrary were not approved.^] 

§ 1116. Another exception to this doctrine of con- 
structive ademption of legacies, may be gathered from 
the qualification already annexed to the enunciation of 
it in the preceding pages. It is there limited to the 
case of a parent, or of a person standing loco parcnlisP^ 
In relation to parents, it is applicable only to legitimate 
children ; and in relation to persons, standing in loco 
parciUis, it is also applicable generally to legitimate 
children only, unless the party has voluntarily placed 
himself in loco parenlh to a legatee, not standing either 
naturally o.' judicially in that predicament. All other 
persons are, in contemplation of law, treated as stran- 
gers to the testator.’ 

§ 1117. But this doctrine of the constructive ademp- 


it he a satisfaction or not? See 2 llopcr on Legacies, by White, ch. 18, 
^ 3, p. 95, &c. ; Ante. \ 1110, and note (1). In the case of a portion 
secured by settlement, a distributive share, in a case of intestacy, to the 
full amount of the portion, ^vill be deemed a satisfaction ; Ante, § 1110. 
and note ; ]\Iou1son v. ^loulson, 1 Bro. Ch. R. 82 ; 2 Roper oh Legacies, 
by White, ch. i , ^ , p. 105 to 108. But it will not be deemed a satis- 
faction of a clause in a marriage settlement, respecting an advancement m 
the Ilf’ time J the settler. Ante, ^ 1109, and note ; 2 lloper on Legacies 
by White, ch. 18, ^ 4, p. 105 to 108 ; Garthshore v. Chalie, 10 Ves. 15. 

1 Lady Thynne v. Earl of Glengall, 2 House of Lords Cases, 131 ; 12 
Jiir. 805. 

*-* It has been applied to an uncle. Gill's Estate, 1 Parsons, Eq. R. 1.30. 
To a brother. Richards i’. Humphreys, 15 Pick. 133. 

3 See Ante, ^ 1111, note (1,) and Powys r. Mansfield, C Sim. 52S ; 
S. C, 3 Myine & ('raig, R. 359; Pym w. Lockyer, 5 Myine & Craig, 29, 
34, 35, 40 ; Suisse i>. Ijowlher, 2 Hare, R. 421, 43 i, 435 ; Ante, 1113, 
a:id note. 
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tion of legacies, has never been applied to legacies to 
naere strangers, i unless under very peculiar circum- 
stances, such as where the legacy is given for a par- 
ticular purpose, and the portion is afterwards, in the 
lifetime of the party, given exactly for the same pur. 
pose, and for none other.® Except in cases standing 
upon such peculiar circumstances, and which, therefore, 
seem to present a very cogent presumption of an inten- 
tional ademption, the rule prevails, that a legacy to a 
stranger, legitimate or illegitimate, is not adeemed by 
a subsequent portion or advancement in the lifetime of 
the testator, without some expression of such intent 
manifested in the instrument, or by some writing accom- 
panying the portion or advancement.® 

§ lllis. The reason commonly assigned for this doc- 
trine is, that, as there is no such obligation upon such a 
testator to provide for the leg.atec, as subsists between 
a parent and child, no inference can arise, that the tes- 
tator intended, by the subsequent gift or advancement, 
to perform any such duty in iwmcnii, instead of per- 
forming it at his death ; and there is no reason why a 
person may not be entitled to as many gifts as another 


1 1 Roper on Legacies, by White, ch. 6, ^ 2, p. 329 ; Pym u. Lockyer, 
5 Mylne & Craig, 24, 34, 35, 46; Suisse v, Lowther, 2 Ilarc R. 424, 
434, 435. See the remarks of Mr. Vice-Chancellor Wigram, cited, Ante, 
^ 1112, note. 

a Debeze v. Mann, 2 Bro. Ch. R. 1G5, 519, 521 ; S. C. 1 Cox, 34C ; 
Monck V. Lord Monck, 1 B. & Bealt. 303; lloscwcll v. Bennett, 3 Atk. 
77 ; Roome v. Roome, 3 Aik. 181. 

3 Roper on Legacies, by White, ch. 6, ^ 2, p. 331 to 330; Shudall v. 
Jekyll, 2 Atk. 516 ; rowcll v. Cleaver, 2 Bro. Cli. R. 500 ; Ex parte Du- 
bost, 18 Ves. 152, 153 ; Whetherby u. Dixon, Cooper, Eq. B. 270 ; Grave 
V, Lord Salisbury, 1 Bro. Ch. R. 425 ; 18 Ves. 152 ; 2 Fonbl. Eq. B. 4, 
Pt. 1, ch. 2, ^ 1, note (a). 
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ina>y choose to bestow .upon That this reasoniog 

is extremely unsatisfactory, as well as arCficial, may be 
unhesitatingly pronounced. It leads to this extraordi- 
nary conclusion, that a testator, in intendment of law, 
means to be more bountiful to strangers than to his 
own children ; that, by a legacy to his children, he 
means not to gratify his feelings or alfections, but 
merely to perform his duty ; but that, by a legacy to 
strangers, he means to gratify his feelings, affections, or 
caprices, without the slightest reference to his duty. 
What makes the doctrine still more difficult to be sup- 
ported upon any general reasoning is, that grandchild- 
ren, brothers, sisters, uncles, aunts, nephews, and nieces, 
as well as natural children, are deemed strangers to the 
teistator in the sense of the rule (unless he has placed 
himself towards them in loco parentiis ) ; and that they 
arc in a better condition, not only than legitimate child- 
ren, hut even than they would be if the testator for- 
merly ached in loco parenlis? Considerations and con- 
scfj[uences like these, may well induce us to pause upon 
the original propriety of the doctrine. It is, however, 
so generally established, that it cannot be shaken, but 
by overthrowing a mass of authoritj'’, which no judge 
would feel himself at liberty to disregard.* 


* 1 on Legucics, by Wliiic, cli, 0, ^ ‘J, p. 331,333; Pytn r. 

Lockyor, r> Mylnc & Craig ii), 31, 35 ; Ante, llli2, and note; iSuissc v, 
Lowlher, ‘J Jl.irc, U. PJl, 131, 435. 

Ibid.; Kx jiirtc Diibo&t, 18 Vcs. 15*2,153; Anie, ^ 1111, and note 
(1), as to who is to he deemed to stand in loco pamtlis. See also Powys 
r. Manslield, fi Sirn. U. 52H ; S. C. 3 Myliic & Craig, R. 35J) ; Hooker t*. ^ 
Allen, 2 Russ. My. 270. 

3 Questions of another matiirc uficii arise, as what constitutes an ad- 
vancement of a ciiild, within (ho meaning of that term in the Statute of 
Distributions, (22d and 23d (diaries 11., ch. 10.) The piincip.il cases on 
the subject will be found collected in 1 Madd. Ch. Pr. 507, 510. 

EQ. JUU. — VOL. II. 46 
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§ 1119. The third .and last class of c<ases to which we 
have alluded, as connected with the doctrine of satisfac- 
tion, is, where a legacy is given to a creditor. And 
here, the gener.al rule is, that where the legacy is equal 
to, or greater in amount than an existing debt, where 
it is of the same nature ; where it is certain, and not 
contingent; and where no particular motive is as- 
signed for the gift in all such cases the legacy is 
deemed a satisAiction of the dobt.^ The ground of this 
doctrine is, that a testator shall be presumed to be just, 
before he is kind or generous. And, therefore, although 
a leg.acy is generally to be taken as a gift, yet, when 
it is to a creditor, it ought to be deemed to be an act of 
justice, and not of bounty, in the absence of all counter- 
vailing ^'ircumstances, according to the maxim of the 
civil law. Debitor non pra'snmiltir thmire? 

§ 1120. Some of the observations which luave been 
already made, apply, .although with diminished force, to 
this class of cases. For, where a man has assets, suffi- 
cient both for justice and generosity, and where the 
language of the instrument imports a donation, and not 
a payment, it seems difficult to s.ay, why the ordinary 
meaning of the words should not prevail.’’ Where the 
sum is precisely the same with the debt, it may be ad- 
mitted, that there .arises some presumption, and, under 
many circumst.ances, it m.ay bo a cogent presumption 
of .an intention to p.ay the debt. But, whore the legacy 


1 2 Fonbl. Eq. B. 4, Pt. 1, cli. 1,^5, note (/) ; Talbott u. Duke of 
« Shrewsbury, Free. Ch. 394; Ward v. Coflield, 1 Dev. Eq. 108 ; Jefla v. 

Wood, 2 T. Win. 131, 132. 

2 Ibid. ; Kawlins v. Potvell, 1 P. Will. 229. See the distiriclion between 
cases of debts paid in full before and after the will, 3 Hare, R. 281, 298. 

3 See Chaunccy’s case, 1 P. Will. 410, and Mr. Cox’s note (1) ; Fowler 
u. Fowler, 3 P. Will. 354. 
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is greater than the debt, the same force of presumption 
certainly docs not exist ; and, if it is less than the debt, 
then (as we shall presently see) the presumption is ad- 
mitted to be gone. 

§ 1121. It is highly probable that this doctrine was 
derived from the civil law, where it is clearly laid down, 
but with limitations and qualifications in some respects 
diflerent from those which are recognized in Equity 
Jurisprudence.^ Where the debt was absolutely due, 
and for the same precise sum, a legacy to the same 
amount was deemed a satisfaction of it. But, if there 
was a difference, even in the time of payment, between 
the debt and the legacy, the latter was not a satisfac- 
tion. Sin an fern, neqne modo, ncqnc lempore, neque condi- 
tione, neque loco, dchitim diffendur, inutik csl Icqatiim? And 
so, if the legacy was more than the debt, it seems that 
it was not a satisfaction. Quotiens debitor credilori suo 
legarel, ila inutile esse legulnm, si nihil inicresset credUoris 
ex testament 0 potius agcrc, quam ex pristind oUigaiione? 

S 1122. But, although the rule, as to a legacy being 
an ademption of a debt, is now well established in 
equity,"* yet it is deemed to have so little of a solid 
foundation, either in general reasoning, or.as a just inter- 
pretation of the intention of the testator, that slight cir- 
cumstances have been laid hold of to escape from it, and 
to create exceptions' to it.® The rule, therefore, is not 
allowed to prevail, where the legacy is of less amount 


^ Polliier, Tand. Lib. 34, tit. 3, n. 30 to 31. 

2 Toihior, Pand. Lib. 31, lit. 3, n. 31 ; Di;;. Lib, 30 (Lib. prim, de Leg.) 

tit. 1, 1. Inst. Lib. i?, tit. 20, 14. 

3 Potbier, Pand. Lib. 34, lit. 3, n. 33. 

^ See Eaton r.. Harton, 2 Hill, 570. Filch ir. Peckliam, 10 A^’erm. 150. 
® See Goodlellow y. llurclictt, 2 Vern. 2‘J8, and Mr. Kaithby’s note; 
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than the debt, even as a satisfaction 'pro ianto ; nor 
where there is a difference in the times of payment of 
the debt and of the legacy ; * nor where they arc of a 
different nature us to the subject-matter or as to the 
interest therein ; ® nor where a particular motive is as- 
signed for the gift ; nor where the debt is contracted 
subsequently to the will ; nor where the legacy is con- 
tingent or uncertain nor whei’c there is an express 
direction in the will for the payment of debts, ^ nor 
where the bequest is of a residue/' nor where the debt 
is a negotiable security/ [nor where the legacy is 
given to the creditor’s wife] ; ^ nor where the debt is 
upon an open and running account.® And as to a debt, 
strictly so called, there is no difference, whether it is a 
debt due to a stranger or to a child.® 

§ 1123. On the other hand, where a creditor leaves a 
legacy to his debtor, and either takes no notice of the 


Chauncfiy’s case, 1 P. Will. 410, Mr. Cox’s note (1) ; Nichols w. Judkin, 
2 Atk. 301 ; Richardson y. Grecse, 3 Atk. 08 ; Hales v. Darrell, 3 Reavan, 
324; Edelen u. Dent, 2 Gill & Johns. 18.0 ; 2 Roper on Legacies, by 
White, ch. 17, p. 28 to 67 ; 2 Fonbl. Eq. B. 4, Pt. 1, eh. 1, ^ 5, nolc(/) ; 
Bell V. Coleman, 5 Madd. R. 22. 

1 Van Riper v. Van Riper, 1 Green’s Ch. 1. 

2 Cloud V. Clinkenbeard, 8 B. Monroe, 397. • 

3 Dey V. Williams, 2 Dev. & Batt. Eq. R. 00. 

4 Strong,!?. Williams, 12 Mass. .391. 

5 Barrett v, Beckford, 1 Ves. .519; Devese v, Pontenl, 1 Cox, 188; 
S. C. Free. Ch. by Finch, 210, note. 

6 Carr v. Estabrookc, 3 Ves. 564. 

7 Hall V. Hill, 1 Dm. & War. 94 ; Mulheran v, Gillespie, 12 W'^end. 349. 
3 Rawlins v. Powell, 1 P. Will. 229. 

2 Tolson »?. Collins, 4 Ves. 48.3. — The principal cases on this Subject 
will be found collected in 2 Roper on Legacies, by White, oh. 17, p. 28 to 
67; 2 Fonbl. Eq. B. 4, Pt. 1, ch. 1, ^ 5, note (/) ; Goodfcllow v. Burchett, 
2 Vern. 298 ; Mr. Raiihby’s note ; Chaunoey’s case, 1 P. Will, 410, Mr. 
Cox’s note; 2 Madd. Ch. IV. 33 to 49 ; Jeremy on Eq. Jurisd. B. 1, ch. 1, 
5 2, p. 114 to no. 



646 


cn. XXX.] EUJCTION Airo SATISFACTION. 

debt, or leaves his intention doubtful, Courts of Equity 
will not doom the legacy as either necessarily or prima 
facie evidence of an intention to release or extinguish 
the debt ; but they will require some evidence, either 
on the face of the will, or aUrnide, to establish such an 
intention.* 

§ 1123 a. Closely allied to the subject of election and 
satisfaction in cases of legacies, is tbe doctrine as to 
what is called the cumulation of legacies, or when and 
under what circumstances legacies given by different 
instruments or wills are to bo doomed cumulative or 
not. The general rule here is, that whore legacies are 
given by different instruments, the presumption is, 
prima facie, that two legacies are intended, and that the 
last is not a mere repetition of the former — nor will 
the fact that each legacy is for the same amount in 
money operate to repel the presumption that they are 
cumulative, unless indeed there are other circumstances 
to repel it. As, for example, if the testator connects a 
motive with both, and that motive is the same, the 
double coincidence will induce the Court to believe that 
repetition and not accumulation is intended. A fortmi, 
Avhere each instrument gives precisely the same thing, 
as !i horse, or a coach, or a particular diamond ring; or 
the language shows by express declaration or natural 
implication, that the testator intends a mere repetition, 
the presumption of accumulation is completely repelled.^ 


1 2 Roper on Legacies, by White, ch. 17, p. 28 ; Iil. § 4, p. Gl to (JO. 

2 Hoolcy V, Hatton, 2 Bro. Ch. R. 300, note ; ITemminfr v. Clultcr- 

bnek, 1 Bligh, N. S. 470 ; Hunt v. Beach, 0 l^raild. 11. 358 ; Suisse v. 
Lowlher, 2 Hare, R. 432. In this last yasc, Mr. Vice-Chancellor Wigrain 
said: On questions of repetition or accumulation, most of the judges 

have referred as Lord Eldon did, in the case of Hemming r. Giirrey, (2 
Sim. & St. 311 ; 1 Bligh, N. S. 470 ; S. C. iiom. Hcming v. (^Juticrbiick,) 

40* 
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to the judgment in Houley w. Ilalton, (I Hro. C. C. 300, ii.,) as containing 
a sound exposition of the law upon the subject, — and in the case of Hurst 
V, Beach, (5 Madd. 358,) Sir John Leach drew his conclusion from the 
cases with great precision, Hrid, as it appears to me, with great accuracy ; 
ho stated the rule to be, that, where legacies arc given by different instru- 
ments, the presumption is prima facie^ that two legacies are intended. 
But, inasmuch as if a testator were by one inslriuncnt to give a particular 
ring, or horse, or specific chattel, and were, by another instrument, to 
give precisely the same thing, it would follow that the second must he a 
repetition, — so, if the bounty given by one instrument be, in terms, a re- 
petition of that which lias gone before, the Court has presumed that the 
second was intended to be repetition and not accumulation. It is clearly 
deckled, howev r, that the mere fiict that the amount is the same, is not 
such an identification of the second with the first as would prevent both 
from taking efiect as cumulative ; but if, in addition to the amounts being 
the same, the testator connects a motive with both, and the express motive 
is also the same, the double coidcidcnce induces the Court to believe that 
repetition, and not accumulalion, was intended. Except in such cases, 
and the class of cases to which I am about to advert, the Court does not 
infer that re petition was the object, unless it bo so declared, or it is to be 
collected fiom the words of the will itself. The presumption, in the case 
of several gifis by different instruments, being in fiivor of accumulation, it 
is clear that the claim of the plaintiff in this case must be strengthened by 
any circumstances of difference between the two gifts, — whether it be 
found in the amount, — in the character in which it is given, — in the 
mode of employment, — in the extent of the interest, — or in the motive 
for the bounty. All these considerations tend, in the judgment of the 
Court, to suptxirt. the argument in favor of accumulation. Now, in the 
legacy to buisse, by the last codicil, there is a particular description of 
Suisse, which imports a motive of a later dale tlian tlie fonnor legacies ; 
he is described as “ an excellent man,” and the amount being difierent and 
less beneficial to Suisse than the amount of the previous gifts to him, this 
adds to the presumption already in his favor, that a distinct gift was intend- 
ed ; and the only question, therefore, is, whether tliere is any thing in tho 
word “ provide,” as used in the last codicil, which should lead the Court 
to the construction that the legacy is not cumulative. 



on. xxxl] application op pubchase-money. 


547 


CHAPTER XXXL 

application op purchase-money. 

§ 1124. It is in cases of trusts under wills also, that 
questions often arise, as to the payment of purchase- 
money to the trustees, and as to the cases in which the 
purchaser is bound to look to the due application of pur- 
chase-money. This subject, therefore, although it may 
equally apply to other cases of trusts, created hvler 
I'ivoa, may be conveniently treated of in this place. It 
has been remarked by a very learned writer, that Courts 
of Equity have in part remedied the mischiefs (if they 
canjbe deemed mischiefs) arising from the admission of 
trusts, with respect to the ca^lui que trud or beneficiary, 
by making persons, paying money to the trustee, with 
notice of the trust, answerable in some cases for the 
proper application of it to the purposes of the trust. 
But at the same time, he thinks it questionable, whe- 
ther the admission of the doctrine is not, in general, 
productive of more inconvenience than real good; for, 
although in many instances, it is of great service to the 
cedui qiic li'tist, as it preserves his property from pecu- 
lation and other disasters, to which, if it were left to 
the mere discretion of the trustee, it would necessarily 
be subject ; yet, on the other hand, it creates great em- 
barrassments to purchasers in many cases ; and espe- 
cially, where, as in cases of infancy, the parties in 
interest arc incapable of giving a valid assent to the 
receipt <and application of the purchase-money by the 
trustee.' 

' Mr. Hutler’s note to Co. Litt. S90 h, note (1,) ^ 12; in Helfuur v. 
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§ 1125. The doctrine is not universally true, that a 
purchaser, having notice of a trust, is bound to see 
that the trust is in all cases properly executed by the 
trustee. As applied to the cases of sales, authorized to 
be made by trustees for particular purposes, (which is 
the subject of our present inquiries,) the doctrine is not 
absolute, that the purchaser is bound to see that the 
money raised by the sale is applied to the very purposes 
indicated by the trust. On the contrary, there are 
many qualifi nations and limitations of the doctrine in 
its actual application to sales both of personal and of 
real estate. 

§ 1126. The best method of ascertaining the true 
nature and extent of these qualidcations and limitations 
will be by a sep.arato consideration of them, as applied 
to each kind of estate, since the rules which govern 
them, are, m some rc.spects, dissimilar, owing to the 
greater power Avhich a testator has over his real, than 
he has over his personal estate.’ In regard to real 
estate, it is well known, that, at the Common Law, it 


Welland, IG Yes. 156, Sir William Grant expressed his dissalibfaetion 
with I he doctrine, in the following terms : “ Tlie objection is, that, if they 
misemploy the price, the purchaser may he called upon to pay the money 
over again; in other words, that the purchaser is bound to see to the 
application of the purchase-money. I think, the doctrine upon that |bint 
has been carried farther than any sound equitable principle will warrant. 
Where the act is a breach of duty in the trustee, it is very fit, that those 
who deal with him, should be aflected by an act, tending to defeat the 
trust, of which they have notice. But, where the sale is made by the 
trustee, in performance of his duty, it seems extraordinary that he should 
not be able to do, wbat one should think incidental to the right exercise 
of his power ; that is, to give a valid discharge for the purchase-money.” 
See also Mr. Sugden’s Remarks, -Sugden on Vendors, ch. 11, ^ 1, p. 515, 
523 to 531, 7th edition. Id. 9th edit. ch. 11, vol. 2, p. 30 to 56. 

1 Sugden on Vendors, ch. 11, p. 515, fth edit. Id. 0th edit. vul. 2, ch. 
1, p. 30. 
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was not bound, even for the specialty debts of the tes- 
tator, except in the hands of his heir ; although, by a 
statute in England, (3 W. & M. ch. 14,) it is made 
liable for such debts in the hands of his devisee. But, 
as to simple contract debts, untif a very recent period, 
the real estate of deceased persons was not liable for 
the payment oi^any such debts. The Statute of 3d and 
4th William IV., ch. 104, has made all such real estate 
liable, as assets in Equity, for the payment of all their 
debts, whether due on simple contract or by specialty.^ 
In America, the law has been generally altered ; and 
such real estate is made liable to the payment of all 
sorts of debts, as auxiliary to the personal assets. But, 
as to personal estate, it was at the Common Law, and 
still remains, in both countries, directly liable to the . 
payment of all debts ; or, as it is commonly expressed, 
it goes to the executors, as assets for creditors, to be 
applied in a duo course of administration.^ It is there- 
fore, in a strict sense, a trust fund for the payment of 
debts generally.^ We shall presently see, how this 
consideration bears upon the topic now under discus- 
sion. 

i 1127. The general principle of Courts of Equity, 
in regard to the duty of purchasers, (not especially 
oxo||pted by any provision of the author of the trust,) 
in cases of sales of property, or charges on property 
under trusts, (for there is no difference, in point of law, 
between sales and charges,) to see to the application of 


^ Williams's Law of Executors and Administrators, Ft. 4, B. 1, ch. 

§ 1, p. 1201, 2d edit. (1838.) 

~ Sugdon on Vendors, ch. 11, p. 515, 7th edit. ; Id. 9th edit. vol. 2, ch. 
11, p. 3. 

3 Ibid. 
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the purchase-money, is this ; that, wherever the trust 
or charge is of a defined and limited nature, the pur- 
chaser must himself see, that the purchase-money is 
applied to the proper discharge of the trust ; hut, wher- 
ever the trust is of a general and unlimited nature, he 
need not see to it.' Thus, for example, if a trust is 
created to sell for the payment of a portion, or of a 


1 1 Wadd. Cl.. Pr. 352, 400 ; 2 Madd. Ch. Pr. 103 ; 1 Powell on Mort- 
gages, eh. U, p. 214 to 250. Coventry & Rand’s edit. In Elliot r. Mer- 
ryman, llarnard. Ch. Jl. 78, (cited and approved in Shaw tf. Borrer, 1 
Keen, R. 574,) the Master of the Rolls said : “ The general rule is, that, 
if a trust directs that land should be sold for payment of debts generally, 
the purchaser is not bound to see that the money be rightly applied. If 
the trust directs that lands should be sold for the payment of certain debts, 
mentioning in particular to whoio those debts are owing, the purchaser is 
bound to sec that the money is applied fur payment of those debts. The 
present case, indeed, does not fall within either of these rules, because 
here lands are not given to be sold for the payment of debts, but are only 
charged with such payment. However, the question is, whether that cir- 
cumstance makes any dilTeTence, and his Honor was of opinion that it did 
not. And, if such a distinction was to bo made, the consequence would 
be, that, whenever lands are clnjirged with the payment of debts generally, 
they never could be discharged of that trust, without a suit in iliis court, 
which would be extremely inconvenient. No instances have been pro> 
duced, to show that, in any other respect, the charging land with the 
payment of debts differs from tlie directing them to be sold hir such a pur- 
pose ; and, therefore, there is no reason, that a difference should he esta- 
blished in this respect. The only objection, that seemed to be of weight 
with regard to this matter, is, that, where lands arc appointed to k^sold 
for the payment of debts generally, the trust may be said to ho perWmed 
soon as those lands are sold ; but, where they arc only charged w’ith 
the payment of debts, it may be said, that the trust is not performed till 
these debts are discharged. And so far, indeed, it is true, that, where 
lands are charged with the payment of annuities, those lands will be cliarged 
in the hands of a purchaser, because it was the very purpose of making 
the lands a fund for that payment, that it should he a constant and subsist- 
ing fund ; but, where lands arc not burdened with such a subsisting charge, 
the purchaser ought not to be bound to look to the application of the 
money ; and that seems to be the true distinction.** See also Shaw 
Borrer, I Keen, R. 559, 575, 576; Post, J 1131; Wood v. White, 4 
Mylne & Craig, 460, 481, 482. 
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mortg.age, there, the purchaser must see to the applica- 
tion of the purchase-money to that specified object. If, 
on the other hand, a trust is created, or a devise is 
made, or a charge is established, by a party for the 
payment of debts generally, the purchaser is exempted 
from any such obligation.* 

§ 1127 «. Upon this ground, where a testator, by his 
will, charged his real estate with the payment of debts 
generally, and afterwards devised his real estate to a 
trustee upon certain trusts for other persons, it was held, 
that the trustee had a right to sell or mortgage the 
estate so charged for the payment of the debts ; and 
that, upon such sale or mortgage, the purchaser or mort- 
gagee was not bound to look to the application of the 
purchase or mortgage money.® 

■ § 1128. Let us, in the first place, consider the doc- 
trine, in its application to personal estate, including 
therein leasehold estates, which are equally, with per- 
sonal chattels, subject to the payment of debts. And 
here the rule is, that the pemonal estate, being liable 
for the i)aymeut of the debts of the testator generally, 
the purchaser of the whole, or any part of it, is not, 
upon the principle already stated, bound to see that the 
purchase-money is applied by the executor to the dis- 
cha^e of the debts ; for the trust is general and un- 
limited, it being for the payment of all debts. It is 
true, that there is an apparent exception to the rule ; 
and that is, that he must be a lorui fide purchaser, 

' Elliot V. Merryinan, Barnard. Ch. R. 78 ; S. C. 2 Atk. 42, cited and 
approved in Shaw v. Borrer, 1 Keen, R. 573, 574 ; Walker v. Smallwood, 
Ambler, U. 670 ; Bonney v. llidgard, 1 Cox, R. 145 ; Jenkins v. Ilill, (> 
Vcs. 054 ; Braithwaite v. Britain, 1 Keen, R. 206, 222. See 1 White & 
Tudor’s Eq. Leading Cases, 40 and notes. 

2 Ball V. Harris, 4 Mylne & Craijj, R. 264 ; Eland v. Eland, 4 Myinc 
& Craig,. R. 420 ; Post, ^ 1131, note. 
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without notice, that there are no debts ; and he must 
not collude with the executor in any wilful misappli- 
cation of the assets.* But this proceeds upon the ground 
of fraud, which is of itself sufficient to vacate any tran.s- 
action whatsoever. 

§ 1129. It will not make any difference in the ap- 
plication of this general doctrine as to the personal 
estate, that the testator has directed his real estate to 
be sold for the payment of his debts, whether he speci- 
fies the debts or not ; or that he has made a specific 
bequest on a part of his personal estate for a particular 
purpose, or to a particular person, although such specific 
bequest is known to the purchaser, if ho has no reason 
to suspect any fraudulent purpose.® The ground of 
this doctrine is, that, otherwise, it would be indispensa- 
ble for a person, before he could become the purchaser 
of any personal estate, specifically bequeathed, to comb 
into a Court of Equity to have an account taken of the 
assets of the testator, and of the debts due from him, 
and in order to ascertain whether it was necessary for 
the executor to sell ; which would be a most serious in- 


^ Sugden on Vendors, ch. 11, ^2, p. 535, 530, 538 to 540 (7th edit.) ; 
Id. vol. 2, ch. 11, § 1, p. 32 to 40 (9th edit.) ; 2 Fonbl. Eq. 13. 2, ch. (i, 
^2, and note (/i) ; Co. Litt. 290/;., Sutler’s note (1,) ^ 12; lioMcy r. 
Ridgard, 1 Cox, R. 145; Hill v. Simpson, 7 Ves. 152; Ante, ^ 422 to 
424 ; Field v. Schieflelin, 7 Johns. Ch. R. 155 to 100 ; Petrie v» Clark, 11 
Serg. & Rawl. 377 ; 1 Roper on Legacies, by White, ch. 7, ^ 2, p, 374 
to 396. 

2 Ibid. ; Co. Litt. 290 6., Butler’s note (1,) § 12; Humble r. Bill, 2 Vern. 
444, and Mr. Raithby’s note ; Fiwer v. Corbet, 2 }?, Will. 148; Nugent v. 
GilTord, 1 Atk. 4G3; Elliot v. Merryman, 2 Atk. 41 ; Crane v. Drake, 
2 Vern. 616, and Mr. llailhhy’s note (4); Langley v. Earl of Oxford, 
Ambler, R. 17, and Id. App. C. Blunt’s edit. p. 795'; McLeod r. Drum- 
mond, 14 Ves. 353; S. C. 17 Ves. 153 ; Keane v. Robarts, 4 Madd. R. 
332; Andrew v. Wrigley, 4 Bro. Ch. R. 125. See Shaw v, Borrer, 
1 Keen, R. 559. 
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convenience, and greatly retard the due settlement of 
estates.’, 

§ 1130. In the next place, in regard to real estate.® 
Where there is a devise of real estate for the payment 
of debts generally, or the testator charges his debts 
generally upon his real estate, and the money is raised 
by the trustee by sale or mortgage, the samp rule ap- 
plies as in cases of personalty, that the purchaser or 
mortgagee is not bound to look to the application of 
the purchase-money ; and for the same reason, namely, 
the unlimited- and general nature of the trust, and the 
difficulty of seeing to the application of the purchase 
or mortgage-money, Avithout an account of all the debts 
and assets, under the superintendence of Courts of 
Equity.® 

§ 1131. In tho case of sales of real estate for the 
payment of debts generally, the purchaser is not only 
not bound to look to the application of the pui’chase- 
mouey ; but, if more of the estate is sold than is suf- 
ficient for the purposes of the trust, it will not be to 


' Ewer V. Corbel, 2 P. Will. 118 ; Langley o. Earl of Oxford, Ambler, 
R. 17 ; Id. App. C. p, 797, Rliint's edit. 

2 I have contented myself with drawing from Mr. Sngden’s learned 
Treatise on Vendors and Purchasers (ch. 11, ^ 1, p. 517 to 535, 7lh edit.; 
Id. ch. 11, vol. 2, p. 30 to 57, Oih edit.) nearly all the materials used in 
this part of tho siil^ject. See also 1 Powell on Mortgages, ch. 9, p. 214 to 
250, Coventry & Rand’s edit. 

3 Sngden on Vendors, ch. 11, ^ 1, p. 517, 518 (7lli edit.); Id. ch. 11, 
^ 1, vol. 2, p. 32 to 40 (9ih edit.) ; Co. Lilt. 290 b., Butler’s note (1,) § 12; 
2 Eonbl. E(i. B. 3, ch. 0, ^ 2, and notes (A) (/) ; 1 Eq. Abr. 358, C. pi. 
1, 4; Williamson v, Curtis, 3 Bro. Ch. R. 96 ; Povviit v. Giiyon, 1 Bro. 
(>li. U. 186, and Mr. Belt’s note ; Balfour v. Welland, 10 Ves. 151 ; Ante, 
^ 1127, note; Shaw v.llorrer, I Keen, R. 659, 573 to 576 ; Ball r. Harris, 
4 Mylne & Craig, R. 269; Eland v. Eland, 4 Mylne & Craig, R. 420; 
Gardner o. Gardner, 3 Mason, 178 ; Wormley v, Wormlcy, 8 Wheat. R. 
421, 412, 413. 
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his prejudice.! Nor will it make any dilTerence, in 
cases of this sort, whether the testator charges both his 
personal and real estate with payment of liis debts, or 
the real only; for, ordinarily, the personal estate, unless 
specially exempted, is the primary fund ; and, if ex- 
empted, still the charge on the real estate is general 
and unlimited.^ Nor will it nnike any diflcrence, whe- 
ther the devise directs, a sale of the rctil estate for the 
payment of debts, or only charges the real estate there- 
with.® Nor will it make any dillerence, that the trust 
is only to sell, or is a charge for so much as the per- 
sonal estate is deficient to pay the debts." Nor will it' 
make any ditference, that a specific part of the real es- 
tate is devised for a particular purpose or trust, if the 
whole real estate is charged with the payment of debts 
generally bj the will.® If, however, the trustees have 


^ Ibid. ; Spaulding tt. Shalmer, 1 Vern. 301. 

2 Ibid. ; Co. Litt. 290 Butler’s note (1,) 4 12; Cutler v. Cuxeler, 
2 Vern. 302 ; French r. Chichester, 2 Vern. 568 ; Shaw v. Borrer, 
1 Keen, R. 559, 575, 576. 

3 Sugden on Vendors, ch. II, ^ 1, p. 522, 523 (7th edit.) ; Id. ch. 11, 
vol. 2, p. 37 to 39 (9th edit.) ; Elliot v. Merryman, Barnard, R. 78 ; Shaw 
V. Borrer, 1 Keen, R. 559, 57*1 to 576 ; Ball v. Harris, 4 Mylne & Craig, 
R. 264 ; Eland v. Eland, 4 Mylne & Craig, R. 420; Ante, ^ 1127. 

4 Ibid. p. 531 ; Co. Litt. 290 A., Butler’s note (1,) ^ 12. 

5 This point was directly decided in Shaw v. Borrer, 1 Keen, R. 559, 
574 to 576. That was the case of a will, which charged the real estate 
generally with the payment of debts, and devised an advowson on a special 
trust. The trustees (one of whom was also executor) had sold the ad- 
vowson; and the question was, whether they could make a good title 
without the institution of a suit, to ascertain whether there was a defi- 
ciency of the personal assel.s, and whether the purchaser was bound to 
see to the application of the purchase-money. It was held, that he was 
not. Lord Langdale, on that occasion, said : It seems, therefore, clear, 
that a charge of this nature has been and ought to be treated as a trust, 
which gives the creditors apriority over the special purposes of the devise; 
and no doubt is raised but that, on the application of the creditors, the 
Court would, in a suit to which the executors were parties, compel the 
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only a power to sell, and not an estate devised to them 


trustees fur special purposes to raise the money requisite for payment of 
the debts. If so, is there any good reason to doubt, but that the trustees 
and executors may themselves do that which the Court would compel 
them to do on the application of the creditors ? Though the advowson is 
devised to trustees for special purposes, the testator has, in the first in- 
stance, charged all his estates with payment of his debts. The charge 
affects the equitable, hut not the legal estate ; and upon the construction, 
the trusts of the will affect this estate, first in common with the testator*s 
other property for the payment of debts, and, next, separately, for the 
special purposes mentioned in the will. Possibly, upon the testator's 
death, it might not be necessary to resort to the real estate at all for the 
payment of the testator's debts. And, if it should be necessary to resort 
to the real estate, some part ought, in a due administration, to be applied 
in payment of debts before other parts; and it is said, that the necessity 
for raising money to pay the debts out of the real estate, and if such neces- 
sity exists, the proper selection of that part of the real estate which ought 
to be first sold, ought to appear, and can only be proved by the Master^s 
report in a suit for the administration of assets. It is true, that, if the 
administration of assets devolves on the Court by the institution of a suit 
for the purpose, the Court, in the exercise of its jurisdiction, acts with all 
prac'icable caution, and proceeds in strict conformity with its established 
rules. Hut this is a caution, exercised, not for the benefit of the creditors, 
or at their instance ; for they ask nothing, and havo a right to nothing, but 
payment of their debts ; and the question is not, what the Court thinks it 
riglit to do for the benefit of the persons who have claims subject to the 
debts, but whether the estate, subject to debts by the will, and sold and 
conveyed by the devises for special purposes at the instance of the execu- 
tors, would remain in the hands of the purchaser, subject to any claims 
created by, or founded on, the will ; or, whether there is any obligation to 
see that done, which the Court would do in a suit to administer assets. 
An argument is deduced from the statutes, which has made real estates 
assets, in Courts of Equity, for payment of simple contract debts ; but it 
does not appear to me that the rule which the legislature has thought fit 
to apply, in cases where the real estate is not charged with payment of 
debts, is necessarily to be applied in cases where the testator has charged 
his real estate with such payment. And, on the whole, considering that 
the charge creates or constitutes a trust for tho payment of debts, or, as 
Lord Eldon, in one place adopting the language of Lord Thurlow, ex- 
pressed it, that ' a charge is a devise of the estate in substance and eflect 
pro tanio to pay the debts,' and conceiving that the purchaser is not bound 
either to inquire whether other sufficient property is applicable, or ought 
to bo applied first in payment of debts, or to see to the application of the 
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then, unless the personal estate be deficient, the power 
to sell does not arise.' 

§ 1131 a. The rule in all these cases, that the pur- 
chaser or mortgagee ‘is not bound to look to the appli- 
cation of the purchase-money, is subject to an obvious 
exception, that, if tho purchaser or mortgagee is know- 
ingly a party to any breach of trust by the sale, or 
mortgage, it shall afford him no r)rotection.2 One obvi- 
ous example of this is, where a devisee himself has a 
right to sell, but ho sells to pay his own debt, which is 
a manifest breach of trust, and the party, who concurs 
in the sale, is aware, or has notice of the fact, that such 
is its object; for in such a oase they are coadjutors in 
the fraud." 

§ 1132. But where in cases of real estate, the trust 
is for the payment of legacies, or of specified or sche- 
duled debts, tho rule is different ; for they are ascer- 
tained ; and the purchaser may see, and, in the view of 
a Court of Equity, he is bound to see, that the money 
is actually applied in discharge of them.'* On the other 
hand, cases may occur, where the devise is for the pay- 
ment of debts generally, and also for the payment of 


puTchasc-money, 1 think that the exception must be overruled.” The 
same doctrine was expressly affirmed by Lord Cottenham in Ball r. Harris, 
^ Mylne & Craijr, 204, 207. Sec also Elliot v. Merrymun, Barnard, Ch. 
R. 78 ; Bailey v. Ekins, 7 Ves. 319, 323; Dolton v. Ilewen, G Madd. R. 
9 ; Ante, ^ 1127 a, 

1 Ibid. 

2 Eland r. Eland, 4 Mylne & Craiij, 120, 427 ; Watkins v. Cheek, 2 Sim. 
& Stu. 199. 

3 Ibid. 

4 Ibid.; Horn v. Horn, 2 Sim. & Stu. 448. Tho purchaser, under a de- 
cree, is bound to sec, that the directions of the decree are obeyed. Col- 
clough V. Steriim, 3 Bligh, R. 181. But see Coombs v. Jordan, 3 Bland, 
284 ; Wilson v. Davisson, 2 Robinson, 385. 
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legacies, and then the trust becomes a mixed one. In 
such a case, the purchaser is not bound to see to the 
application of the purchase-money; because, to hold 
him liable to see the legacies paid, would, in fact, in- 
volve him in the necessity of taking an account of all 
the debts and assets.^ 


1 Sugden on Vendors, ch. 11, ^ 2, p. 51R (7th. edit.) ; Id. ch. 11, $ 1, 
vol. 2, p. 32, 33, of 9th edit; Co. Litt. 200 Butler’s note (1,) ^ 12 ; 
Rogers v. Skillicome, Ambler, R. 188, and Mr. Blunt’s note ; Johnson v. 
Kcnnett, 6 Sim. 11. 384 ; Eland v. Eland, 4 Mylne & Craig, 420 ; Wat- 
kins V. Check, 2 Sim. & Slu. R. 199 ; Johnson v. Kennett, 6 Simons, 
R. 384; S. C. 3 Mylne & Keen, 624 ; Grant v. Hook, 13 Serg. & 
Kawl. 259 ; Andrews v. Sparhawk, 13 Pick. 393. In Eland v. Eland, 
4 Mylne & Craig, 420, 427, Lord Cottenham, commenting on these cases, 
said ; ** With respect to Watkins v. Cheek, which was one of the cases, 
it is only necessary to observe, that the ground on which Sir John Leach 
rested his decision, is wholly inapplicable here. Whether the circum- 
stances of that case were sufficiently strong to justify the conclusion at 
which the learned Judge arrived, it is not material to consider, the ques- 
tion being only as to the principle upon which Sir John Leach proceeded. 
Now, the principle of that decision is one which has been long established, 
and which does not, in the least, interfere with the rule, that, where the 
debts are charged generally, the purchaser or mortgagee is not bound to 
sc(3 to the application of the money, — a rule introduced from the peculi- 
arity and necessity of the case. That rule, however, is subject to this 
obvious exception, that if the mortgagee or purchaser is party to a breach 
of trust, it can afford him no protection. One obvious example is, where 
a devisee has a right to sell, but he sells to pay his own debt, which is a 
manifest breach of trust, and the party who concurs in the sale is aware, 
or has notice of the fact, that such is its object. That is the whole of 
the principle laid down in Watkins v. Cheek, and, whether the facts in 
that case were strong enough to support the decision, is a different, and 
not now a material question. It is»only necessary to refer to two or three 
.sentences in the judgment, to show that such was the principle. [His 
Lordship here read part of Sir John Leach's judgment, and proceeded :] — 
That case, therefore, would be a very good authority here, provided the 
present case afforded evidence of the mortgagee being party to a brcacli 
of trust, committed by the devise. The other case cited was Johnson v, 
Kcnnett, which no doubt, would carry the doctrine a great deal further ; 
for there was no evidence, in that case, of any breach of trust. But then 
the purchasers had reason to believe, from the nature of the transaction 
47* 
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§ 1133. Where the time, directed by the devise for 
a sale of the real estate, is arrived, and the persons 


itself, that the debts had been paid ofF ; and being of that opinion upon 
the evidence, the Vice-Chancellor considered that the case was the same 
as if nothing but legacies had been originaljy charged ; in which case, 
net being prolecicd by an immediate charge of debts, the purchaser wmuld 
not be exonerated from his liability to see the money properly applied. 
If that doctrine had been supported, it would have gone far to destroy the 
rule altogether; because, before it can come to that, the mortghgee must 
(and if he is to be liable, he most in every case) go into an investigation 
of the fact of how far tlie debts have been discharged, — exactly that 
liability to which the law considers that he should not he subjected. 
That was one of the two grounds on which the Vice-Chancellor rested 
his judgment in Jolmson r. Kennett, namely, that the transaction nffurded 
evidence that all the debts had been paid ; the other being, that, from the 
form of the conveyance, it appeared, that the party who sold was dealing 
with the purchasers as owner of the estate. The latter ground is mani- 
festly untenablj. What evidence is it of a breach of trust, that a party 
having such an estate, subject to such a charge, sells the estate as his own ? 
He is in truth the owner, subject to a charge ; and it is his duty to satisfy 
the debts, which the sale may bo the very means of enabling him to do. 
When Johnson v. Kcnnelt was brought by appeal before Lord Lyndhurst, 
his Lordship reversed tlic decree, and observed, that the rule of a pur- 
chaser being protected from seeing to the application of his purchase- 
money by a general charge of debts and legacies, had reference to the 
state of things a!t the death of the testator ; and that, if the debts were 
afterwards paid, leaving the legacies charged, that could not vary the rule. 
I entirely concur in that opinion ; otherwise, the mortgagee must in every 
case, in which there is a charge of legacies, take upon liimself to investi- 
gate and ascertain whether the debts liave been paid or not. Taking, 
then, V/aikins v. Cheek as proceeding upon the ground of fraud, and 
taking Johnson v. Kennett, decided by Lord Lyndhurst on appeal, as 
maintaining and not impeaching the rule, 1 have no doubt that the rule 
rests exactly as it did before those cases were determined, and has not 
been shaken by either of them. The present is the case of a devise, 
subject to the payment of debts and legacies; and, according to the 
Master’s report, here is a debt not paid, llow then does the case stand? 
According to the decision, tiic mortgagee has a right to hold the estate 
discharged of any obligation to sec to the application of the purchase- 
money, except, in so far as she, by her own deed, undertakes to be re- 
sponsible. She is only purchaser of so much of the estate as may remain, 
after payment of the annuity and legacies, — and there is no dispute, as to 
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entitled to the money are infants, or are unhorn ; there, 
the purchaser is not bound to see to the application of 
the purchase-money, because he might otherwise be ini- 
plicated by a trust of long duration.^ But, if an estate 
is charged ivith a sum of money, payable to an infant 
at his majority ; there, the purchaser is bound to see 
the money duly paid on his arrival at age; for the 
estate will remain chargeable with it in his hands.® 

§ 1134. Where the trusts are defined, and yet the 
money is not merely to be paid over to third persons, 
but it is to bo applied by the trustees to certain pur- 
poses, which require, on their pari, time, deliberation, 
.and discretion, it seems, that the purchaser is not 
bound to see to the dun .application of the purchase- 
money ;** a.s, where it is to pay all debts, which shall be 
ascertained within eighteen months after the sale ; or' 
where the trustees are to lay out the money in the 
funds, or in the purchase of other lands upon certain 
trusts.^ [So, w'here a sale is made by trustees, under 
a power to sell and reinvest upon the same trusts, 
it h<as been held in America, that the purchaser is 


her being* liable to that cxlcntj — while she is protected from seeing to the 
application of the mortgage-money beyond. If so, she is then entitled to 
the whole of the proceeds of the estate as his security, ultra the amount 
of the excepted legacies ; and that amount has been deducted; and, so far, 
the mortgagee is safe from any other claim.” 

* Sugden on Vendors, cb. 11, ^'1, p. 51i) (7th edit.) ; Id. cb. II, § 1, 
vol. 2, p. 32 to 34 (Dlh edit.) ; Sowarsby v, Lacy, 4 Madd. R. 142 ; Lt^ven- 
der e. Stanton, 6 Madd. R. 40; llrecdon v. Rreedon, 1 Russ. Myine, 
413. 

* Ibid.; Dickinson v. Dickinson, 3 Bro. Ch. 11. 10. 

® Sugden on Vendors, cb. 11, ^ 1, p. 020, 521 (7ih. edit.) ; Id. cli. 11, 
§ 1, vol. 2, p. 35, 36, (Oth edit.) ; Baifour v. Welland, 16 Ves. 151 ; 
Wormley v. Wormley, 8 Wheat. R. 421, 442, 443. 

4 Ibid. ; Wormley v, Worinldy, 8 Wheat. *R. 122, 442, 443. 
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not bound to see to the disposition of the purchase- 
money.*] 

§ 1135. These are some of the most important and 
nice distinctions which have been adopted by Courts 
of Equity upon this intricate topic ; and they lead 
strongly to the conclusion, to which not only eminent 
Jurists, but also eminent Judges, have arrived, that it 
would have been far 'better to have held in all cases, 
that the par*y, having the right to sell, had also the 
right to receive the purchase-money, without any fur- 
ther responsibility on the part of the purchaser, as to 
its application. 


> See Lini.ig v. reylon, 5 Desauss. 375. Redheimcr v. Pyson, 1 Spear’s 
Eq. R. 135. 
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CHAPTER XXXII. 

CHARITIES. 

§ 1136. It is in cases of wills also that we most 
usually find provisions for public charities ; and to the 
consideration of this subject, constituting, as it does, a 
large and peculiar source of Equity J urisdiction under 
the head of Trusts, wo shall now proceed.^ 

§ 1137. It is highly probable that the rudiments of 
the law of charities were derived from the Roman or 
Civil Law.® One of the earliest fruits of the Emperor 
Constantine’s real or pretended zeal for Christianity . 
was a permission to his subjects, to bequeathe their pro- 
perty to the church.® This permission was soon abused 


1 A considerable porliun*of the succeedinj^ account of Cliarilios, and of 
the jurisdiction exercised by Courts of Equity, louchingr the same, is, with 
some additions and alterations, a transcript of the Note (I) in the Appendix 
to 4 Wheaton, Rep. p. 1 to 23. It becomes neces.sary, therefore, to say 
that that note was written by me at the request of that able and learned 
Reporter, with an express understanding that its author should not then 
be made known. 1 now reluctantly disclose the authorship. ^ But in dis- 
cussing the same subject, (which I had fully examined at the time, when I 
prepared my tqjinion in the case of The Trustees of the Philadelph.i i Bap- 
tist Association v. Smith, since published in the Appendix to 3 Peters’s 
Reports, 481 to 5!)3,) it became impossible for me, in the present work, to 
avoid going over the same ground in language or manner, substantially 
di/Terent from that note ; and I have been compelled, ihcrefero, to make 
the present avowal, since I should otherwise seem to have appropriated 
so largo a portion of the labors of another. 

2 In Lord Ch. Justice WilmoPs notes of his opinions, (p. 53, 51,) it is 
said : Donations for public purposes were sustained in the Civil Law, 
and applied when illegal ry pres to other purposes, one hundred years be- 
fore Christianity was the religion of the Empire.” And for this is cited 
Dig. Lib. 33, lit. 2, De Usu et Usufruc Legatarum, ^ 10, 17. 

3 Cod. Theodos. Lib. 16, tit. 2, 1. 4. ^ 
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to so groat a degree, as to induce the Emperor Valen- 
tinian to enact a mortmain law, by which it was re- 
strained.^ But this restraint was gradually relaxed ; 
and in the time of Justinian it became a fixed maxim 
of Roman Jurisprudence, that legacies to pious uses 
(which included all legacies destined for works of piety 
or charity, whether they related to spiritual or to tem- 
poral concerns) were entitled to peculiar favor, and to 
be deemed privileged testaments.® 

§ 1138. Thus, for example, a legacy of ornaments for 
a church, a legacy for the maintenance of a clergyman 
to instruct poor children; and a legacy for their suste- 
nance, w’erc esteemed legacies to pious and charitable 
uses.® In all these cases the bequests had their chari- 
table motives, independent of the consideration of the 
merit of Uic particular legatees. But other legacies, 
although not of a pious or charittible nature, but yet for 


1 Cod. Theodos. Lib. 10, lit. *2, ]. 20. — To those who may not be 
familiar with the term “mortmain,” it may be proper to stale that the 
statutes in England, which prohibit corporations from taking lands by de- 
vise, even for charities, except in certain special ca.ses, arc gLMicrally called 
The Statutes of Mortmain, mortua manu ^ for the reason of which appella- 
tion Sir Edward Coke offers many conjectures. But (says Mr. Justice 
Blackstone, 1 Black. Coram. 479,) there is one which seems more proba- 
ble than any that he has given us, namely, that these purchases being 
usually made by ecclesiastical bodies, the members of which (being pro- 
fessed) were reckoned dead persons inlaw; land, therefore, holden by 
them might, with great propriety, be said to be held m mortua manu. Tlic 
word is now commonly employed to designate all prohibitory laws, which 
limit, restrain, or annul gifts, grants, or devises of lands and other corpo- 
real hereditaments to charitable uses. Sec on this subject, 2 Black. Comm. 
268 to 274. 

2 2 Domat, Civil Law, B. 4, tit. 2, ^ 0, art. 1, 2, 7, p. 108 to 170, by 
Strahan ; Ferricr, Diet. h. t. ; Swinburne, Ft. 1, ^ 16, p. 103; Trustees 
of Baptist Association v. Hart’s Executors, 4 Wheat. H. 1 ; S. C. 3 
Peters, K. App. 481. 

3 2 Domat, 4, tit. 2, ^ 6, art. 1, p. 108, art. 2, p. 169. 
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objects of a public nature, or for a general benefit, were 
also deemed entitled to the like encouragement and 
protection. Thus, for example, a legacy destined, for 
some public ornament, or for some public use, such as 
to build a gate for a city, or for the embellishment and 
improvement of a public street or square, or as a prize 
to persons excelling in an art or science, was deemed a 
privileged legacy, and of complete validity.* Si quid 
reliclum sit civitatibuSf omiie valet, sivc in distribidioneni 
reliuquatur, sive in opus, sive in alimenta, vel in eruditionem 
put, or Uhl, sive quid aliud? Again. OivUatibus Ugari 
potest clium, quod ad homrem ornatumque civitatis perlinet. 
Ad ornalum ; pula, quad iastnicndum forum, thcatmm, 
stadium, legatum fucril. Ad honorem ; puta, quod ad 
munus edendum, venalioncmve, liidos scenieos ludos Oircenses, 
rcUctvn fucrit ; aut, quod ad divisionem singidorum civitm 
vel ejndum, reliclum f ucrit. Hoc amqdius, quod in alimenta 
infirma'- wtatis, {pula, scnioribtis, vel pucris, pucllisque,) re- 
lietum fucrit ; ad honorem civitulis perlincre respondetur? 

§ 1131). The construction of testaments of this nature 
was most liberal ; and the legacies were never permitted 
to be lost, either by the uncertainty or failure of the 
persons or objects for which they were destined. Hence, 
if a legacy was given to the church, or to ^e poor 
generally, without any description of what church, or 
what poor, the law sustained it, by giving it in the first 
case to the parish church of the place where the testa- 
tor lived ; and in the latter case, to the hospital of the 
same place j and if there was none, then to the poor of 
the same parish.'* The same rule was applied where, 

* S Dumal, ii. -t, itt. 'J, ^ C, art. 3, p. IGS. 

'■> Ibid. ; art. (i, p. 170 ; Dig. Lib. 30, tit. 1, 1. U7. 

3 Ibid. ; Dig. Lib. 30, til. 1, 1. idS. 

* 2 Duinat, U. 4, tit. 2, ^ 0, art. 1, p. 100; Ferriere, Diet. b. t. 
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instead of a bare legacy, tlie testator appointed as his 
heir, or devisee, or legatee, the church of the poor. It 
was construed to belong to the church, or the poor of 
the parish, where he resided.’ So if a legacy were 
given to Grod,^ (as seems sometimes to have been the 
usage in the lime of Justinian,) it was construed to be 
a legacy to the church of the parish, where the testator 
-resided.® 

■ § 1140. If the testator himself had designated the 
person by whom the charity was to bo carried into 
effect, he was compellable to pQiform it. If no person 
was designated, the bishop or ordinary of the place of 
the testator’s nativity might compel its due execution.” 
And in all cases where the objects were indefinite, the 
legacy was carried into effect under the direction of the 
Judge, who had cognizance of the subject.* 8o if a 
legacy was given for a definite object, which either was 
previously accomplished, or which failed, it w.os, never- 
theles.s, held valid, and applied under judicial discretion 
to some other object.® Thus, for example, if the testa- 
tor had left a legacy for building a parish church, or an 
apartment in a hospital, and before his death the church 
or apartment had been built, or it was not necessary or 
useful, tj|e legacy did not become a nullity, but it was 
applied by the proper functionary to some other pur- 
poses of piety or charity.® vVud we shall presently see, 


1 2 Doinat, B. 4, tit. 2, ^ 6, att. 4, p. 169. 

3 Ibid. ; N:>vell», 141, cap. 9. 

« 2 Dmtiat, B. 4, tit*. 2, ^ 6, art. 5, p. 109 ; Cod. Lib. 1, tit. 3, J. 28, $ 1. 

4 2 Dontat, B. 4, tit. 2, ^ 6,' art. 5, p. 109; Swinburne, Pt. 1, ^ 10, 

p.ia4, 

2 Domati B. 4, tit, 2, ^ art. 6, p. 170. 

«IbBl. ^ • 
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that the like doctrine has been carried to a great extent 
in the jurisprudence of England on the same subject. 

§ 1141. The high authority of the Edman Law, coin- 
ciding with the religious notions of the times, could 
hardly fail to introduce these principles of pious legacies 
into* the Common Law of England; and the zeal and 
learning of the ecclesiastical tribunals must have been 
constantly exercised to enlarge their operation. Lord 
Thurlow^ was clearly of opinion that the doctrine of 
charities grew up from the Civil Law ; and Lord Eldon,* 
in assenting to that opinion, has judiciously remarked, 
that at an early period the Ordinary had the power to 
apply a portion of every man’s personal estate to charity; 
and when, afterwards, the statute compelled a distribu- 
tion, it is not impossible that the same favor should 
have been extended to charity in wills, which, by their 
own foice, purported to authorize such a distribution. 
Be the origin, however, what it may, it cannot bo denied 
that many of the privileges attached to pious legacies, 
have been for ages incorporated into the English Law.® 
Indeed, in former times the construction of charitable 
bequests was pushed to the most alarming extravagance. 
And although it has been in a great measure checked 
in later and more enlightened times, there are still some 
anomalies in the law on this subject which are hardly 
reconcilable with any sound principles of judicial inter- 
pretation, or with any proper exercise of judicial au- 
thority. 


1 White V. White, I Bro. Ch Caa 18, 

Moggridge v. Thackwoll, 7 Yea. 36, 69 ; MiUa v. Farmer, 1 Merir. < 
55, 94, 95. 

3 Swinh on Willa, Pt. 1, ^ 16, p. 66 to 73 ; Trustees of Baptist Assart 
ciation, 3 Peters, R. App, 461 to 463. 
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§ 1142. The history of the law of Charities, prior to 
the statute of the 43d of Elizabeth, ch. 4, which is em- 
phatically called the Statute of Charitable- Uses, is 
extremely obscure. It may, nevertheless, be useful to 
endeavor to trace the general outline of that history, 
since it may materially assist us in ascertaining how 
far the present authority and doctrines of the Court of 
Chancery, in regard to charitable uses, depend upon 
that statute j and how far they arise from its general 
jurisdiction, as a Court of Equity, to enforce trusts, and 
especially to enforce trusts to pious uses.* 

§ 1143. It is not easy to arrive at any satisfactory 
conclusion on this head. Until a comparatively recent 
period, and indeed until the report of the Commission- 
ers, on +he public Record.s, published by Parliament in 
1827, (to which our attention will be more directly 
drawn hereafter,) few traces could be found in the 
volumes of printed Reports, or otherwise, of the exer- 
cise of this jurisdiction, in any shape, prior to the Sta- 
tute of Elizabeth. The principal, if not the only cases 
then to be found, were decided in the Courts of Com- 
mon Law, and generally turned upon the question. 


* Mr. Justice Baldwin, in liis very learned and elaborate judgment on 
the will of Sarah Zane, in the Circuit Court of Pennsylvania, April Term, 
1833, (which is in print,) has gone into full consideration of this whole 
subject, and collected many cases antecedent to the Statute of Elizabeth, 
which may lead to some question, whether the origin commonly assigned 
to charitable uses is perfectly correct. I have, however, left the text, as 
i?j|8, upon the authority of the English Judges, as a minute inquiry into 
the subject would lead the reader too far aside from the direct object of 
these Commentaries. But the judgment of Mr. Justice Baldwin will am- 
ply reward a diligent perusal. Mr. Boyle, in his work on Charities, B. I, 
ch. 1) p. 1 to 63, (1837,) has given a concise view of the statutes respect- 
ing charities prior to that of the 43d Elizabeth. See also Sliotwell v. 
Mott, 8 Sandford, B. 45. 
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whether the uses wore void, or not, within the statutes 
against superstitious uses.* One of the earliest cases 
is Porter’s Case;® which was a devise of lands, devis- 
able by custom, to the testator’s wife in fee, upon con- 
dition, that she should assure the lands, devised for the 
maintenance and continuance of a free school and cer- 
tain almsmen and almswomen ; and it appeared, that the 
heir had entered for a condition broken, and conveyed 
the same lands to the Queen. It Avas held, that the 
use, being for charity, Avas a good and lawful use, and 
not void by the statutes against superstitious uses ; and 
that the Queen might well hold the land for the chari- 
table uses. Lord Loughborough, in commenting on 
this case, observed: ‘‘It docs not appear, that this 
Court, (that is Chancery,) at that period, had cogni- • 
zance upon informations for the establishment of chari- 
ties. Prior to the time of Lord Ellesmere,® as far as 
the tradition of the times immediately following goes, 
there were no such informations, as that, upon Avhich I 
am now sitting, (that is an information to establish a 
charity) ; but they made out their case, as well as they 
could, by laAv.” * 


* See Mr. Jnslicc Baldwin’s opinion in the case of Sarah Zane’s will, 
Cir. Ct. Pennsylvania, April Term, 1833. 

3 1 Co. 20 b. in 34 and 35 Elizabeth. See also a like decision in Par- 
tridge t?. Walker, cited 4 Co. 116 h . ; Martidale v. Martin, Co. Eliz. 288 ; 
Tlielford School, 8 Co. 130. 

3 Sir Thomas Egerton w’as made Lord Chancellor in 39 Elizabeth, 1596, 
and was created Lord Ellesmere, 1 James I., 1603. 

4 Attorney-General o. Bowyer, 3 Ves, 714, 726. In Eyre u. Countess 
of Shaftesbury, 2 P. Williams, 119, Sir Joseph Jekyll, M. R. said : **In 
like manner, in case of Charity, the king has yro hono publico^ an original 
right to superintend the case thereof ; so that abstracted from the Statute 
of Elizabeth, relating to charitable uses and antecedent to it as well as 
since, it has been every day’s practice to Informations in Chancery in the 
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§ 1144. So, that the result of Lord Loughborough’s 
researches on this point, was, that, until about the 
period of enacting the statute of Elizabeth, bills were 
not filed in Chancery to establish charities. It is re- 
markable, that Sir Thomas Egerton and Lord Coke, 
who argued Porter’s Case for the Queen, although 
they cited many antecedent cases, refer to none, which 
were not decided at law. And the doctrine established 
by Porter’s Case is, that if a feoffment is made to a 
general legal use, not superstitious, although indefinite, 
although no person is in esse, who could be the cestid 
que use, yet the feoffment is good ; and if the uSe is 
bad, the heir of the feoifer will bo entitled to enter, the 
legal estate remaining in him.^ 

§ 1145. The absence, therefore, of all authority de- 
rived from any known antecedent Equity decisions 
upon an occasion, when they would probably have been 
used, if any existed, did certainly seem very much to 
favor the conclusion of Lord Loughborough. And, in 
the absence of any such known antecedent decisions, it 
was not a rash conjecture, for it would be but a conjec- 
ture, that Porter’s Case, having established, that chari- 
table uses, not superstitious, were good at law, the 
Court of Chancery, in analogy to the other cases of 
trusts, immediately afterwards held the feoffees to such 
uses accountable in Equity for the due execution of 
them ; and that the inconveniences felt in resorting to 
this new and anomalous proceeding, from the indefinite 


Attoraey-General’s name, fo Ahe establishment of charities. Lord Somers, 
in Cary v, Bertie, 2 Vern. R. 333, 342, made remarks to somewhat the 
same purpose, which Sir Joseph Jekyll cited and approved. Post, ^ 1148 ; 
Attoroey-Geoeral v. Brereton, 2 Yes. 425, 427. 
iSVes^jr. 726. 
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nature of some of the uses, gave rise, within a few 
years, to the Statute of 43 Elizabeth, ch. 4.^ 

$ 1146. This view might also have some tendency 
to reconcile the language of Lord Loughborough with 
that of an opposite character used upon other occasions 
by other Chancellors and Judges, in reference to the 
jurisdiction of Chancery over charities,® as it would 
show, that in cases of feolTments to charitable uses, 
bills to establish those uses, might in fact have been 
introduced or brought into familiar practice, by Lord 
Ellesmere about five years before the Statute of Eliza- 
beth. This WQuld- bo quite consistent with the factj 
that such bills were not sustained, where the donation 
was to charity generally, and no trust estate was inter- 
posed, and no legal estate was devised, to support the • 
uses. It is very certain, that, at law, devises to chari- 
table uses generally, without interposing a trustee, and 
devises to a non-existing coi’poration, or to an unincorpo- 
rated society would have been, and in fact were, held 
utterly void for want of a person having a sufficient 
capacity to take as devisee.^ The Statute of Elizabeth, 
in favol' of charitable uses, cured this defect,^ a>id pro- 
vided (as we shall hereafter have occasion more fully 
to consider) a new mode of enforcing such uses by a 


1 There 'was, in fact, an Act passed, respecting charitable uses, in 39 
Elizabeth, ch. 9 ; but it was repealed by the Act of 43 Elizabeth, ch. 4. 
Com. Dig. Charitahle UseSj N. 14. 

See Ante, $ 1143, note; Post, § 1148. • 

3 Anon. 1 Ch. Cas. 207 ; Attorney-General v. Tancred, 1 W. Bl. 90 ; 
S. C. Ambler, R. S.*)! ; Collinsoirs Case, HoS. R. 136 ; S. C. Moore, 888; 
Widmore V. Woodruifo, Ambler, R. 4136, 640 ; Com. Dig. Devtscy K., 
Baptist Association v. Hart’s Ex’ors, 4 Wheat. R. 1 ; McCord v, O’Chil- 
treo, 8 Blackf. 22. 

4 Com Dig. Charitable Uses^ N. 11 ; Com. Dig. Chancery ^ 2 N. 10. 

48* 
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commission under the direction of the Court of Chan- 
cery. 

i 1147. Shortly after this statute, it became a matter 
of doubt, whether the Court of Chancery could grant 
relief by original bill in cases within that statute, or 
whether the remedy’ was not confined to the proceed- 
ing by commission under the statute. That doubt 
remained until the reign cf Charles II., when it was 
settled in favor of the jurisdiction of the Court by ori- 
ginal bill.’ On one occasion, when this very question 
was argued before him. Lord Keeper Bridgman de- 
clared, “ That the king, as palrie, may inform for 
any public benefit for charitable uses, before the Statute 
of 30 [43] of Elizabeth, for Charitable Uses. But it 
was doubted, the Court could not by bill take notice of 
that statute, so as to grant a relief according to that 
statute upon a bill.”® On another occasion soon after- 
wards, where the devise was to a college, and was held 
void at law by the judges for a misnomer, on a bill to 
establish the devise as a charity, the same question was 
argued; Lord Keeper Finch (afterwards Lord Notting- 


. 1 AtWrney-Gencral v. Newman, 1 Ch. Cas. 157 ; S. C. 1 Lev. 284 ; 
Eyre V. Countess of Shaftesbury, 2 P. Will. 119; Attorney-General v. 
Brenton, 2 Ves. 425, 427 ; West v. Knight, 1 Ch. Cas. 134 ; Anon. 1 
Cb. Cas. 267 ; 2 Fonbl. Eq. B. 3, pi. 2 ch. 1, ^ 1 ; Parish of St. Dnnstan 
0 . Beauchamp, 1 Ch. C^.s. 193. 

3 Attorney-General v. Newman, 1 Ch. Cas. 157. See also 2 Black. 
. Comm. 427 ; Lord Falkland Cary v. Bertie, 2 Vern. 342 ; Gilb. Eq. li. 
J.72. See als& Attorney-General v. Mayor, dee. of Dublin, 1 Bligh, It. 
(N. S.) 347, 348; .Wilmot’s Notes, 24 ; Shelford on Mortg. & Charities, 
Ch. 4, p. 267 ; Corpr. of Lvdlow v. Greenhouse, 1 Bligh, R. (N. S.) 48 ; 
Wellbeloved v. Jones, 1 Sim. & Stu. 43 ; Att’y-Gen. v. Brown, 1 Swanst. 
R. 205, 290, 291. In Att’y-Gen. v. Mayor of Dublin, 1 Bligh, (N. S.) 
Rep. sjs, 347, Lord Bedesdale said that the Statute of Elizabeth gave a 
new leniedy ; but created no new law lespectiog charities. 
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ham) h’eld the devise good, as an appointment under 
the Statute of Elizabeth ; and he “ decreed the charity, 
though before the statute no such decree could have - 
been made.” * It would seem, therefore, to have been 
the opinion of Lord Nottingham, 'that an original bill 
would not, before, the Statute of Elizabeth, lie to esta- 
blish a charity, where the estate did not pass at law, to 
which the charitable uses attached. 

§ 1148. On the other hand, the language of other 
Judges leads to the conclusion that antecedent to the 
Statute of Elizabeth, the Court of Chancery did, in vir- 
tue of its inherent authority, exercise a large jurisdic- 
tion in cases of charities. In Eyre Shaftesbury,® Sir 
Joseph Jekyll said, in the course of his reasoning on 
another point : “ In like manner, in the case of charity, 
the king, pro low pvbiko, has an original right to su- 
perintend the care thereof, so that, abstracted from the 
Statute of Elizabeth relating to charitable uses, and 
antecedent to it, as well as since, it has been every 
day’s practice to file informations in Chancery, in the 
Attorney-General’s name, for the establishment of cha- 
rities.*” In the Bailifis, &c., of Burford v. Lenthall,® 
Lord Ilardwicke is reported to have said : “ The courts 
have mixed the jurisdiction of bringing informations in 
the name of the Attorney-General with the jurisdiction 
given them under the Statute of Elizabeth, and pro- 
ceed either way, according to their discretion.” 

§ 1149. In a subsequent case,* which was an inform- 
ation filed by the Attorney-General against the mas- 


1 Anon. 1 Cb. Cas. 267. 

8 2 P. Will. 103, 118. Cited also 7 Ves. jr. 63, 87; and by Mr, Ch. 
Justice Wilmot, in Wilmot’s Notes of Cases, 24. 

» Atk. 650 (1743.) 

4 Attorney-Genoral v. Middleton, (1751,) 2 Yes. 327. 
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ter and governors of a school, calling them to account 
in Chancery, as having the general suporintendency of 
all charitable donations, the same learned Chancellor, 
in discussing the general jurisdiction of the Court of 
Chancery on this head, and distinguishing the case 
before him from others, because the trustees or govern- 
ors were invested with the visitatorial power, said ; 
“ Consider the nature of the foundation. It is at the 
petition of two private persons, by charter of. the 
crown, which distinguishes this case from pases of the 
Statute of Elizabeth on charitable uses, of -cases before 
that statute, in which this Court exercised jurisdiction 
of charities at large. Since that statute, where there is 
a charity for the peculiar purposes therein, and no cliar- 
ter given by the crown to tound and regulate it, unless 
a particular exception out of the statute, it must be 
regulated by commission. But there may be a bill by 
information in this Court, founded on its general juris- 
diction ; and that is from necessity ; because tliere is no 
charter to regulate it, and the king has a general juris- 
diction of this kind. There must be somewhere a 
power to regulate. But, where there is a charter, with 
proper powers, there is no ground to come into this 
Court to establish that charity ; and it must be left to 
be regulated in the manner the charter has put it, or 
by the original rules of law. Therefore, though I have 
often heard it said in this Court, if jtn information is 
brought to establish a charity, and praying a particular 
relief and mode of regulation, and the party fails in 
that partieulai relief j yet that information is not to be 
dismissed, but there must be a decree for the establish- 
ment.^ That is always with this distinction, where it is 


I S. P. AttornejF-General v. Brentoa, 2 Ves. 425, 437 ; Post, ^ 11G3. 
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a chariiy at large, or in its nature, before the Statute 
of Charitable Uses ; but not in the cas& of charities 
incorporated and established by the lung’s charter^ 
under the great seal, which are established by proper 
authority allowed.” And again : <Qt is true, that an 
information in the name of the Attorney-General, as an 
oflicer of the crown, was not a head of tho Statute of 
Charitable Uses, because that original jurisdiction was 
exercised in this Court before. But that was always in 
cases now provided for by that statute, that is, charities 
at large, not properly and regularly provided for in 
charters ef the crown.” 

§ 1150. It was' manifestly, therefore, the opinion of 
Lord Ilardwicke, that, independent of the Statute of 
Elizabeth, the Court of Chancery did exercise original 
jurisdiction in cases of charities at large, which he ex- 
plains to mean charities not regulated by charter. But 
it does not appear, that his attention was called to dis- 
criminate between such as could take effect at law, by 
reason of the interposition of a feoffee or devisee, capa- 
ble of taking, and those, where the purpose was general 
charity, without tho interposition of any trust to carry 
it into effect. The same remark applies to the dictum 
by Sir Joseph Jekyll, 

§ 1151. In a still later case,^ which was an informa- 
tion to establish a charity, and aid a conveyance, in 
remainder to certain officers of Christ’s College to cer- 
tain charitable uses. Lord 'Keeper Henley (afterwards 
Lord Northington) is reported to have said : “ The con- 
veyance is admitted to be defective, the use being 


‘ AUorney-Geneial v. Tancred, 1 W. Bl. 00 ; S. C. Ambler, 351 ; 
1 Eden, R. 10. 
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limited to certain olficers of the corporation, and not to 
the corporate body ; and, therefore, there is a want of 
proper persons to take in perpetual succession. The 
only doubt is, whether the Court shall supply this 
defect for the benefit of the charity, under the Statute 
of Elizabeth. And I take the uniform rule of this 
Court, before, at, and after the Statute of Elizabeth, to 
have been, that, where the uses are charitable, and the 
person has in himself full power to convey, the Court 
will aid a defective conveyance to such uses. Thus, 
though devises to corporations were void under the 
Statute of Henry VIlL, yet they were always consi- 
dered as good in Equity, i<^ given to charitable uses.” 
And he then proceeded to declare, that he was obliged, 
by the uniform course of precedents, to assist the con- 
veyance ; and, therefore, he established tho conveyance 
expressly under the Statute of Elizabeth. 

§ 1152. There is some reason to question, whether 
the language hero imputed to Lord Northington is mi- 
nutely accurate. His Lordship manifestly aided the 
conveyance, as a charity, in virtue of the Statute of 
Elizabeth. And there is no doubt, that it has been the 
constant practice of the Court, since that statute, to 
aid defects in conveyances to charitable uses. But it 
is by no means clear that such defects were aided, 
before that statute. The old cases, although arising 
before the statute, were deemed to bo within the reach 
of that statute by its retrospective language ; and were 
expressly decided on that gi’ound.^ The very case put 


^ CoHison’s Case, Ilob. R. 136; S. C. Moore, 888; Ibid. 822; Sir 
Thomae Middleton’s Case, Moore, 889 ; Rivelt’s Case, Moore. 890, and 
the cases cited in Raiihby’s note to Attorney-General i\ Rye, 2 Vern, 453 ; 
Duke on Charit. 74, 77, 83, 84 ; Bridg. on Charit. 366, 370, 27D, 380 ; 
Duke on Charit. 105 to 113. 
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of devises to corporations, which are void under the 
Statute of Henry VIII., and are held good solely by 
the Statute of Elizabeth, shows, that his Lordship was 
looking to that statute ; for it is plain, that a devise, 
void by statute, cannot he made good upon any princi- 
ples of general law. What, therefore, is supposed' to 
have been stated by him, as being the practice before 
the statute, is probably, if not founded in the mistake 
of the reporter, an inadvertent statement of the learned 
Chancellor. The same case is reported in another 
book, where, the language reported to have been used 
by him is : “ The constant rule of the Court has always 
been, where a person has a power to give, and makes a 
defective conveyance to charitable uses, to supply it as 
an appointment; as in Jesus College, Collison’s Case 
in Hobart 136.” ^ Now, Collison’s Case was expressly 
held to be sustainable, only as an appointment under 
the Statute of Elizabeth ; and this shows, that the 
language of his Lordship was probably meant to be 
limited to cases governed by that statute. 

§1153. In a more recent charity case. Sir Arthur 
Piggott in argument said: “The difference between 
the case of individuals, and that of charities, is founded 
on a principle which has been established ever since 
the Statute of Charitable Uses, in the reign of Eliza- 
beth, and has been constantly acted upon from those 
days to the present.” Lord Eldon adopted the remark, 
and said : “ I am fully satisfied, as to all the principles 
laid down in the course of this argument, and accede 
to them all.” Ilis Lordship then proceeded to discuss 
the most material of the principles and cases from the 


^ Ambler, B. 351. 
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time of Elizabeth, and built his reasoning, as indeed, 
he had built it before, upon the supposition, that the 
doctrine in Chancery, as now established, rested mainly 
on that statute.^ , 

§ 1154. Such were the principal cases, or at least the 
principal cases which my own researches have brought 
to my notice at the time when the present work was 
first published, wherein the jurisdiction of Chancery 
over charities, antecedent to the Statute of Elizabeth, 
had been dreetly or incidentally discussed. I'he cir- 
cumstance that no cases, prior to that time, could then 
be found in Equity Jurisprudence; the tradition that 
had passed down to our own times, that original bills 
to establish charities wore first entertained in the time 
of Lord Ellesmere ; the fact, that the cases immediately 
succeeding that statute, in which devises, void at law, 
were held good in Equity as charities, might have been 
argued and sustained upon the general jurisdiction of 
the Court, if it then existed, and yet were exclusively 
argued and decreed upon the footing of that statute. 
These facts and circumstances did certainly seem to 
afford a strong presumption that the juiisdiction of the 
Court to enforce charities, where no trust is interposed, 
and where no devisee is in esse, and where the charity 
is general and indefinite, both as to persons and objects, 
mainly rests upon the constructions (whether ill or well 
founded is now of no consequence) of the Statute of 


1 Mills ». Farmer, 1 Menv. R. 65, 80,94, 100 , Moggridge v. Thackwell, 
7 Vea. 36; Attorney-General v. Bowyer, 3 Ves. 714, 726. See the re- 
marba of Lord Eldon in the more recent cases of Attorney-General v. 
Sbioners Company, 2 Rep. R 420, and Sir John Leach, in Attorney- 
Geners! o. Brentwood School, 1 Myine & Keen, 376, and Lord Redes- 
dale’s remarks in the Attorney-General v, Corpor. of Dublin, 1 Bligh, 
347,<N. S.) . 
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Elizabeth. And accordingly that conclusion was arriv.ed 
at and sustained on a very important occasion by thH 
Supremo Court of the United States.* 

§ 1154 a. Since that period, however, the subject has 
undergone a more full and elaboratp consideration, both 
in Great Britain and in America. Lord Eldon, in a case 
calling for an expression of his opinion upon the point 
in 1826, took occasion to observe, “It may not be q[uite 
clear that these instruments, originally void, were held 
to be valid merely by the effect of the 43d of Elizabeth. 
It might have been supposed that there was in the 
Court a jurisdiction to render effective an imperfect 
conveyance for charitable purposes; and the statute 
has, perhaps, been construed with reference to such, the 
supposed jurisdiction of this Court ; so that it was not 
by the effect of the 43d Elizabeth alone, but by the 
operation of that statute on a supposed antecedent juris- 
diction in the Court that void devises to charitable pur- 
poses were sustained. Out of that supposed jurisdiction 
this construction of the statute may have arisen.”® In 
1834, in the case of the Brentwood Grammar School, a 
charity founded in the reign of Philip and Mary came 
under the consideration of Sir John Leach, the Master 


1 This whole subject was most elaborately considered and all the lead- 
ing authorities investigated by Mr. Ch. Justice Marshall, in delivering Uie 
opinion of the Court in the case of the Baptist Association v. Hart’s Ex’ors, 
(4 Wheat. R. 1.) In that case, the Court arrived at the conclusion, upon 
a full survey of all the authorities, that charities where no legal interest is 
vested, and which are too vague to claimed by those for whom the 
beneficial interest was intended, could be established by a Court of Equity, 
either exercising its ordinary jurisdiction, or exercising the prerogative of 
the king as parens patrias, before the Statute of Elizabeth. See also 
Gallejo V. Attorney-General, 2 Leigh, E. 450, McCord v. O’Chiltree, 8 
BUekf. 22 ; 3 Kent, Comm. Lect. 68, p. 508, note (d,) 4th edit. 

2 Attorney-General v, Skinner’s Company, 2 Russ. Ch. R* 407, 420. \ ^ 

»CQ. JOB. — VOL. II. 40 
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of it then, appeared that the charity was 

ni^l^y toimiid and endow a grainmar school at'Bent- 
wpdftji aind^wds established by a decree of the Court of 
lOitancei^ as eatly as the 12th of Elizabeth, although it 
lAohaided also a pro\;^ion for the support of “ five poor 
^jl^k^in ^outhweald;” and SitJ^ohn Leach, ^pon the 
'VSl* before him for the establishihent of a proper scheme 
charities, affirmed the original decree.’ Lord 
Siftidesdale, in a veiy important ca^ before the House 
of Lords, in 1^27, 'expressed himself to fhe following 
effect : are referred W the stafiate of Elizabeth, 

.with respect to charitable uses, as creating a new law 
upon the subject of charitable uses. That statute only 
created a new jurisdiction, it created no now law ; it 
created a new and ancillary jurisdiction, a jurisdiction 
borrowed ^om the elements which I have mentioned, a 
jurisdiction created by a commission to be issued out of 
the Court of Chancery to inquire whether the funds 
given for charitable purposes had or had not been mis- 
applied, and to see to their proper application ; but the 
proceedings of that commission were made subject to 
appeal to the Lord Chancellor, and he might reverse or 
affirm what they had done, or make such order as he 
mi^t thiuk fit for reserving the controlling jurisdiction 
aftheOoprt of Cbanceiy, as it existed before the pass- 
mg of that statute, and there can be no doubt that, by 
^laffirmation by the Attorney-Creneral, the same thing 
'tfi|ht be done. While proc<ledings under that statute 
trere hi common practice, (as appears '*in that collection 
7 ^ 1 ^ is called Duke’s Charitable Uses,) you will find 
that in certaiii cases, although a commission 


t . 


,[ > «. Brentwood Selioo], 1 Myl'ne & Keen, 376. 
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might issue under the statute, infornMtin 
Attorney-General was th^ better reinedyM*'^ln>>pTOC'fsa< 
of time, indeed, it was found < that the coihmlBsion 
charitablo uses was not the best remedy, and tbat It 
was better to reiiqrt again to the proceedings by ijffay 
of information^ tba.name of the Attorney>Ge;)eral. 
The right wbiw |he Attorney-General has to 
information is a rij^|it of prerogative; the Kih^^ as 
parm paificB, has a rig^t,Tby his proper officer, to call 
upon the several Courts of Justice, according to the 
nature of their several jurisdictions, to see that right is 
done to his subjects who are incompetent to act for 
themselves, as in the case of charities and other cases ; 
the case of lunatics, where he has also a special prero^- 
gative to take care of the, property of a lunatic, and 
where ho may grant the custody to a person who, as a 
committee, may proceed on behalf of the lunatic, or 
whore there is no such grant the Attorney-General may 
proceed by his information.” ^ * 

§1154d.Ona still more recent occasion in Ireland, 
Lord Chancellor Sugdcu examined the whole subject 
with great diligence and learning, and reviewed hiS' 


toiically the leading authorities. The conclusion Ut 
which he ai lived was, that there is an inherent juti|dlo- 
tion in Equity in cases of charity, and that chariGb is 
one of those objects for which a Court of ^uity hi^ at 


all times interfered to make good that which Ut latr 
was an illegal or informaf<'^ft ; and that cases of ^ba^ty 
in Courts of EqUjty in ilplngland were valid ia4l|t^d'’ 



) Attorney-Genelral i?. The Meyer &c. of Dublin, 1 Blight B> 

312, 347, 3iB See alao Corporation of Ludlow o. Gheenhooee, I 
(N.S.)B. 61, 62,68. 
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ently of and previous to the Statute of Elizabeth.* But 
the most authentic and at the same time the most satis* 
factory information upon the whole subject is to be 
found in the report of the Commissioners upon the 
Public Records, published by Parliament in 1827. From 
this most important document, it appears, by a great 
number of cases previous to the Statute, that cases of 
charities whore there were trustees appointed for general 
and indefinite charities, as well as for specific charities, 
were familij,rly known to, and acted upon and enforced 
in, the Court of Chancery. In some of these cases the 
charities were not only of an uncertain and indefinite 
nature, but, as far as can be gathered from the records, 
they were also cases where there were either no trus- 
tees appointed, or the trustees were not competent to 
take.® 

1154 c. The subject has also of late years undergone, 
a very elaborate discussion in the American Courts, and 
especially in the Supreme Court of tho United States, 
in tho interesting and important case of Mr. Girard’s 
Will, in which all the leading authorities were examined 
and criticized. In this case, the Court hold that there 
was a jurisdiction in chancery over charitable trusts an- 
tecedent to the Statute of Elizabeth, and that although 
the Statute w’as never in force in Pennsylvania, yet 
that tho common law of that State had always recog- 
nized the chancery jurisdiction in cases of charities.® 


1 The Incorporated Society v. Richards, 1 Connor & Lawson, R. 58 ; 
S. C. 1 Drury & Warren, K. 258. 

2 1 Cooper’s Public Records, 355, Calendar of Proceedings in Chancery. 
See also Vidal v, Girard’s Executors, 3 Howard, S. C. K. 155, 196. 

3 Vidal, &c. V. Girard’s Executors, 3 Howard, S. C. R. 127. [See also 
on ibis subject, WJjcelcr v. Smith, 9 How. S. C. R. 55 ; Ayres v. Metlio- 
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§ 1165. But however extensive the jurisdiction may 
originally have been over the subjedt of charities, and 
however large its application,, it is very certain, that, 
since the Statute of Elizabeth, no bequests are deemed 
within the auth<aity of Chancery, and capable of being 
established and regulated thereby, except bequests for 
those purposes which that statute enumerates as cha- 
ritable, or which, by analogy are deemed within its 
spirit and intendment.’ A bequest may, in an enlarged 
sense, be charitable, and yet not within the purview of 
the statute. Charity, as Sir William Grant (the Master 
of the Bolls,) has justly observed, in its widest sense, 
denotes all the gbod affections men ought to bear to- 
wards each other; in its more restricted and common 
sense, relief to the poor. In neither of these senses is 
it employed in the Court of Chancery.^ In that Court, 
it means such charitable bequests only as are within the 
letter and the spirit of the Statute of Elizabeth. 

' § 115G. Therefore, where a testatrix bequeathed the 
residue of her personal estate to the Bishop of D., to 
dispose of the same “ to such objects of benevolence 
and liberality as the bishop in his own discretion shall 
most approve of,” and she appointed the bishop her 
executor ; on a bill brought to establish the will, and 
declare the residuary bequest void, the bequest was hdd 
void, upon the ground, that objects of benevolence and 


(list Church, 3 Sandf. S. C. R. 351 ; McCord v. O’Chiltree, 8 Blackf. 31 ; 
Beall V. Fox, 4 Georgia, R. 404.] 

* See 3 Roper on Legacies, by White, ch. 19, ^ 1, p. Ill, 113 ; Nash 
V. Morley, 5 Jlcavan, R. 177, 182, 183. 

• Morice v. Bishop of Durham; 0 Ves. 399; S. C. 10 Vos. 533 j Brown 
V. Yeale, 7 Ves. 50, note (a) ; Moggridge v. Thaekwcll, 7 Ves. 1(6; At- 
torney-General V. Bowyer, 3 Ves. 714, 73G ; Coxa v. Basset, 3 Ves. 155 ; 
I’ost, ^ 1183. Nightingale t’. Soulburn, 5 Hare, 11. 485. 
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liberality were not necessarily charitable within the 
Statute of Elizabeth, and were, therefore, too indefinite 
to be executed. On that occasion, it was said by the 
Court, that no case had yet been decided, in which the 
Court had executed a charitable purpose, unless the will 
had contained a description of that, which the law ac- 
knowledged to be a charitable purpose, or had devoted 
the property to purposes of charity in general, in thq 
sense in which that word is used in the Court of Chan- 
cery. The devise here ivas of a trust of so indefinite a 
nature, that it could not be under the control of the 
Court ; so that the administration of it could be review- 
ed by the Court, or so that, if the trustee died, the 
Court itself could execute the trust. It fell, therefore, 
within the rule of the Court, that, where a trust is inef- 
fectually declared, or fails, or becomes incapable of 
taking effect, the party taking it shall be deemed a 
trustee, if not for those who were to tiake by the will, 
for those who are to take under the disposition of the 
law. And the residue was accordingly decreed to the 
next of kin.^ 

$ 1150 a. Upon the like ground, a bequest of per- 
sonalty to trustees to bo applied ‘‘ for the relief of 
domestic distress, assisting indigent but deserving indi- 
viduals, or encouraging undertakings of general utility,” 
had been held void for vagueness and uncertainty, and 
as not being within the scope of the statute of Eliza- 
beth.^ [Otherwise, of a bequest of personalty to a cer- 


1 Morice v. Bishop of Durham, 9 Ves. 390 ; S. C. 10 Ves. 520 ; Trus- 
tees of Baptist Association v. Hart’s Executors, 4 Wheat. 1, 33, 39, 43, 
to 45 ; Ante, ^ 979 a, 1071 to 1073 ; Post, ^ 1183, 1197 a. 

2 Kendall v. Gii^ng^r, 5 Beavan, R. 300. [But a bequest “to the 
Queen ; Chancellor of the Exchequer for the time being, to be by him ap. 
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tain Theological Seminary, which was unincorporated, 
" to continue a permanent fund ; the interest to he ap- 
plied to the education of pious indigent youths who are 
preparing for the ministry of the gospel, and those only 
who adhere to the Westminster Confession of Faith.” 

§ 1157. Upon the like principles, a bequest in these 
words, “In case there is any money remaining, I 
should wish it to be given in private charity,” has been 
held inoperative j for the objects are too general and 
indefinite, not being within the statute of Elizabeth, 
and not being so ascertained, that the trust could be 
controlled or executed by a Court of Equity.® So, a 
bequest to trustees, to such charitable or public purpose 
or purposes, person or persons, as the trustees should, in 
their discretion, think fit, has been held void ; for it is in 
effect a gift in trust, to be absolutely disposed of in any 
manner that the trustees might think fit, consistent with 
the laws of the land ; which is too general and undefined 
to be executed.® So, a bequest for such benevolent, reli- 
gious, and charitable purposes, as the trustees should, 
in their discretion, think most beneficial, has been held 
void, upon the ground of its generality, as it did not 
limit the gift to cases of charity, but extended it to 
those of benevolence also."* So, a bequest to executors, 


propriated to the benefit and advantage of Great Britain,” has been held to 
be valid so far as related to the pure personalty, but void in respect of the 
personalty savoring of realty. Nightingale v. Soulburn, 5 Hare, R. 484.] 

' McCord V. O’Chiltree, 8 Black. 15. 

^ Ommaney v. Butcher, 1 Turn. & Russ. 260, 270. See 2 Roper on 
Legacies, by White, ch. 19, ^ 6, p. 215 to 222 ; Vescy v, Jamson, 1 Sim. 
& Stu. 69 ; Post, § 1183. 

3 Vesey v, Jamson, 1 Sim. & Stu. 69. 

^ Williams v. Kershaw, cited 1 Keen, R.232. But, where the bequest 
was for such religious and charitable purposes as the major part of the 



•584 EQUITY lURISPRUDENCB. [Cit' XXXH. 

of a fund, to apply it to and for such charitable and 
other purposes, as they shall think fit, without being 
accountable to any person for their disposition thereof, 
has been held void on account of its indefiniteness.^ 

§ 1158. So, that it appears from- these ca^es, that, 
since the statute of Elizabeth, the Court of Chancery will 
not establish any trusts for indefinite purposes of a be- 
nevolent nature, not .charitable within the purview of that 
statute, although there is an existing itrustee, jn whom 
it is vested ; but it will declare the trbst void, and dis- 
tribute the property among the next of kin: And yet, 
if there were an original jurisdiction in Chancery over 
all bequests, charitable in their own nature, and not 
superstitious, to establish and regulate them, independ- 
ent of the statute, it is not easy to perceive why an 
original bill might not be sustained in that Court to es- 
tablish such a bequest, especially where a trustee is 
interposed to effectuate it ; for the statute does not con- 
tain any prohibition of such a^bequost. 

$ 1159. The statute itself begins by a recital, that 
lands, goods, money, &c., had been given, &c., hereto- 
fore, to certain purposes, (which it enumerates in detail,) 
which lands, &c., had not been employed according to 
the charitable intent of the givers and founders, by 
reason of frauds, breaches of trust, and negligence in 
those that should pay, deliver, and employ the same. 
It then enacts, that it shall be lawful for the Lord Chan- 
cellor, &c., to award commissions under the great seal. 


trustees should think proper, it was held to bo a good bequest to charity 
within the statute of Elizabeth. Haker i’. Sutton, 1 Keen, R. 224, 232, 
233. 

1 Ellis V, Selby, 1 Mylne & Craig, 280, 298, 299 ; Ante, § 979 a ; 
Post, ^1183. 
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to pfoper persons, to inquire, by juries of all and singu- 
lar such gifts, &c., breaches of trusts, &c., in respect to 
such gifts, &c., heretofore given, &c., or which shall 
hereafter be given, &c., “ to or for any the charitable 
and godly uses beforfi rehearsed;” and, upon such in- 
quiry, to set down such orders, judgments, and decrees, 
as the lands, &c., may be duly and faithfully employed 
to and for such charitable uses before rehearsed, for 
which they were given ; “ which orders, judgments, and 
' decrees, not being contrary to the orders, statutes, or 
decrees of the donors and founders, shall stand firm and 
good, according to the tenor and purposes thereof, and 
shall be executed accordingly, until the same shall be 
undone and altered by the Lord Chancellor, &c., upon 
complaint by any party grieved, to be made to them.” 
Then follow several provisions, excepting certain cases 
from the operation of the statute, which are not now 
material to be considered. The statute then directs the 
orders, &c., of the commissioners to be returned, under 
seal, into the Court of Chancery, &c., and declares that 
the Lord Chancellor, &c., shall, and may, “ take such 
orders for the due execution of all or any of the said 
judgments, orders, and decrees, as to them shall seem 
fit and convenient.” And, lastly, the statute enacts, 
that any person aggrieved with any such orders &c., 
may complain to the Lord Chancellor, &c., for redress 
therein ; and, upon such complaint, the Lord Chancellor, 
&c., may, by such course as to their wisdom shall seem 
meetest, tiro circumstances of the case considered, pro- 
ceed to the examination, hearing, and determining 
thereof ; “ and upon hearing thereof, shall and may an- 
nul, diminish, alter, or enlarge the said orders, judg- 
ments, and decrees of the said commissioners, as to 
them shall be thought to stand with Equity and good 
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conscience, according to the true intent and mesJhing 
of the donors and founders thereof;” and may tax and 
award costs against the persons complaining, 'without 
just and sufficient cause, of the orders, judgments, and 
decrees before mentioned.^ 

§ 1160. The uses enumerated in the preamble of the 
statute, as charitable, are gifts, devises, &c., for the 
relief of aged, impotent, and jjoor people ; for mainte- 
nance of sick and maimed soldiers and mariners ; for 
schools of learning, free schools, and scholars of univer- • 
silics ; for repairs of bridges, ports, havens, causeways, 
churches, sea-banks, and highways ; for education and 
preferment of orphans ; fwr, or towards the relief, stock, 
or maintenance for houses of correction ; for marriages 
of poor maids ; for supportation, aid, and help of young 
tradesmen, handicraftsmen, and persons decayed; for 
relief or redemption of prisoners or captives ; and for 
aid or ease of any poor inhabitants, concerning payments 
of fifteenths, setting out of soldiers, and other taxes.® 
Those are all the classes of uses, which the statute in 
terms reaches. 

§ 1161. From this summary statement of the contents 
of tho statute, it is apparent that the authority confer- 
red on the Court of Chancery, in relation to charitable 
uses, is very extensive ; and it is not at all wonderful, 
considering the religious notions of the times, that the 
statute should have received the most liberal, not to 
say, in some instances, the most extravagant interpre- 
tation. It is very easy to perceive how it came to pass. 


I See the statute of 43(1 Elizabeth, ch. 4, at large, 2 Co. Inst. 707 ; 
Bridgman on Duke on Charit. ch. 1, pi. 1. These sections, from ^ 1143 
to 1159, are taken almost literally from 3 Peters, R. App. 486 to 496. 

° Ibid. ; 2 Fonbl. Eq. B. 3, Ft. 2, ch. 1, note (^). 
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that/ as power was given to the Court in the most un- 
limited terms, to annul, diminish, alter, or enlarge the 
orders and decrees of the commissioners, and to sustain 
an original bill in favor of any party aggrieved by such 
order or decree, the Court arrived at the conclusion, 
that it might, by original bill, do that in the first in- 
stance which it certainly could do circuitously upon the 
commission.^ And, as in some cases, where the trust was 
for a definite object, and the trustee living, the Court 
►might, upon its ordinary jurisdiction over trusts, compel 
an execution of it by an original bill, independent of the 
statute,® we are at once let into the origin of the practice 
of mixing up the jurisdiction by original bill with the 
jurisdiction under the statute, which Lord IJardwickc 
alluded to in the passage already quoted,® and which, at 
that time, was inveterately established. This mixture 
of the jurisdiction serves also to illustrate the remark of 
Lord Nottingham, in the case already cited where, 
upon an original bill, ho decreed a devise to charity, 
void at law, to bo good in Equity, as an appointment ; 
although, before the Statute of Elizabeth, no such decree 
could have been made.® 

§ 1162. Upon the whole, it seems now to bo the better 
opinion, that the jurisdiction of the Court of Chancery 
over charities, where no trust is interposed, or whore 


1 See The Poor of St. Punstan v. Beauchamp, 1 Ch. Cas. 193 ; 2 Co. 
Inst. 711 ; BaililTs, &c. of Burford v. Lcnthall, 2 Atk. 551 ; 15 Yes. 305. 

2 Attorney-General r. Dixie, 13 Yes. 519 ; Ex parte Kirby Ravensworth 
Hospital, 15 Yes. 305; Green v. Rulherforlh, 1 Yes. 462; Attorney- 
General V. Earl of Clarendon, 17 Yes. 491, 499 ; 2 Fonbl. Eq. B. 2, Pt. 2, 
ch. 1, ^ 1, note (a) ; Cooper, Eq. PI. 282. 

3 Bailifla, &c. of Burford v. Lenthall, 2 Atk. 520; Ante, § 1148. 

^ Anon. 1 Ch. Cas. 207; Ante, ^ 1147. 

5 2 ElhbL Eq. B. 2, Pt. 2, ch. 1, $ 2, note (d ) ; Ante, J 1147. 

4 
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there is no person in em, capable of taking, or where 
the charity is of an indefinite nature, is to be referred 
to the general jurisdiction of that Court, anterior to the 
Statute of Elizabeth. This opinion is supported by the 
preponderating weight of the authorities, speaking to 
the point, and particularly by those of a very recent 
date, which .appear to have been most thoroughly con- 
.sidcred. The langu.ago, too, of tho statute, lends a con- 
firmation to this opinion, and enables us to tr,ace, what 
would otherwise seem a strange anomaly to a legitimate* 
origin. 

5 11G3. Bo this as it may, it is very certain that the 
Court of Ch<anccry will now relieve by original bill or 
information upon gifts .and bequests, within the Statute 
of Elizabeth ; and inform.ations by the Attorncy-Oeneral, 
to settle, establish, or direct such charitable donations, 
are very common in practice.^ Indeed, the mode of pro- 
ceeding by commission under the Statute of Elizabeth, 
has been long abandoned, and the mode of proceed- 
ing by information, by the Attorney-General, is now 
become .absolutely universal, so as to amount to a 
virtual extinguishment of the former remedy.® But, 
where the gift is not a charity within the statute, no 
information lies in the name of the Attorney-General to 
enforce it.^ And if an information is brought in the 
name of the Attorney-General, and it appears to be 
such a charity as the Court ought to support, although 
the information is mistaken in the title or in the prayer 


I Com. Dig. Chancery, 2, N. !.• The proceedings by commission appear 
practically to have almost fallen into disuse. Edin. Rev. No. Ixii. p. 383. 
8 Corporation of Ludlow v. Greenhouse, 1 Bligh, (N. S.) R. 61^ 62, 68. 
3 Attorney-General v. Hever, 2 Vern. 382. 


It.. 
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of relief, yet the bill will not be dismissed ; but the 
Court will support it, and establish the charity in such 
manner, as by law it may.^ However, the jurisdiction 
of Chancery over charities does not exist, where there 
are local visitors appointed ; 'for it then belongs to them 
and their heirs to visit and control the charity.* 

§ 1164. As to what charities are within the purview 
of the statute, it may be proper to say a few words in 
this place in addition to what has been already sug- 
gested,^ although it is impracticable to go into a 
thorough review of the cases.^ It is clear, that no 


1 Attorney-General v. Smart, 1 Ves. 72; Attorney-General v. Jeanes, 

1 Atk, 3.05; Altorney-Gencral i?. Breton, 2 Vcs. 425; Attorney-General 
v, Middleton, 2 Ves. 327 ; Attorney-General r. Parker, 1 Ves. 43; S, C. 

2 Atk. 576 ; Attorney-General v. Whitely, 11 Ves. 241, 247. Ante, 
^ 1149. 

2 Attorney-General v. Price, 3 Atk. 108 ; Attorney-General v. Gomn- 
ors of Harrow School, 2 Vcs, 552. 

3 Ant(3, § 1155 to 1158. 

4 They are ctiunicruled with great particularity in Duke on Charitable 

I'scs, by Bridgman ; in Com. Dig. Chariiablc Uses: 2 Roper on Legacies, 
by White, cli. 19, 1 to 5, p. 109 to 164. See also 2 Fonbl. Eq. B. 2. 

Ft. 2, cli. 1, ^ 1, note (h.) [The following, amongst other bequests, have 
been lield void as charitable gifts : “ benevolent purposes,” James t*. 
Allen, 3 Mcr. 17 ; “ objects of benevolence and Jibcrality,” Morice v. The 
Bishop of Durham, 9 Vesey, 399, affirmed 10 Vesey, 521 ; ** charitable or 
other purposes,” Ellis v. Selby, 7 Simons, 352, and 1 Mylne & Cr. 286 ; 
“ benevolent, chariiablc, and religious purposes,” Williams v. Kershaw, 
5 Law J. Rep. (N, S.) Clranc. 84, cited 1 Keen, 232, and 1 Myl. & 
Cr. 293, 298 ; “private charity,” Ommanny i\ Butcher, Turn. & Russ. 
260 ; “for charitable or public. purposes,” or ” to any person or persons,” 
as his executors should think fit, Vezey v. Jamson, 1 Sim. & St. 69; for 
such uses as trustees should think fit,” Fowler v. Garlike, 1 Russ. & Myl. 
232 ; “to such persons as trustees should think proper,” Gibbs v, Rumsey, 
2 Ves. & Beanies, p. 295 ; “ to buy such books as might have a tendency 
to promote the interests of virtue and religion, and the happiness of man- 
kind, and distributing such books,” Browne v, Ye.alJ, 7 Ves. 50, note 7^. 
p. 62, referred to in 9 Vesey, 406, 10 Vesey, 27, Ifargrave on the Tiiellu- 
son Act, 22, and 2 Jiirid. Ang. 72, 162, 163; “^6000 for a hospital, to 

EQ. JUR. — VOL. II. 50 



690 


EQOTTT JURISraUDENCE. [CH. XXXIL 


su|i^st&ti0^8 uses aire'^ithin the purview of it j such ns 
a|\e gifts*^of'5ttoney for the finding or maintenance of a 


"T- 


indl«k^liU ilaiDOunted to [blank] fur supporting [blank] boys,’' P^wen 
V 4 Dow Clark, 74 ; to Roman Catholic priests, for prayers 

for the repose of the testratiix’s soul, West v, Shuttleworlh, 2 Myl K* 
684 ^*‘for the relief of domestic distress, assisting indigent but deserving 
indlvUuala, or.encotiraging underlaid jgs of general utility,” Kendall v 
Granger, 6 Beavan, 301 ; to Homan Catholic bishops, and then succls- 
eors /’ 410 such characters being known according to the laws of lidaml. 
Attorney-€ieneral v. Power, 1 Ball Sl B. 145 ; for the maintenance of a 
JeSbnba, ar assembly for reading the Jewish law, and advancing their holy 
religion, DaCosta ti. DePas, Ambler, 228, 2 Swan. 487 n., S. C. Dick. 
258; ** for the political restoration of the Jews to Jerusalem,” Haberehon 
i\ Vardon, 7 Eng. Law & Eq. R. 228. The following gifts have been 
held valid : religious and charitable institutions and purposes,” Baker n. 
Sottohy 1 Keen, 224 ; ** benevolent and charitable purposes, uith rccoin- 
laendation to apply it to domestic servants,” Miller v. Rowan, 5 Cl.^ Pin. 
9d, Hill Burns, cited 2 Dow & Cl 101 in the service of my I^ord 
and Master,** Powerscourt V. Powerscourt, 1 Molloy, (jIO, “public rind 
private charities, and to establish a life-boat, ” Johnston r, Sv^ann, 3 M<uld. 
457 ; to be distributed in charity, either to private individuals or public 
instiditronhs” Horde n. The Earl of Suifolk, 2 Myl. K. 59 ; “ foi pro- 
moting charitable purposes, as well of a public as of a private nature, and 
mora especially in relieving distressed persons,” (admitted,) Waldo v Ci- 
ley, 16 Vcs. 206 to such charitable purposes as Y should appoint ; ” A 
died in teslatoc’s lifetime, Moggridge r. ThackwcII, 7 Vcs. 39; ‘ to 
^sqeh charitable purposes as I intend to name hcrciftor, ” the testator 
nsteedAhem Jiot^ Mills w. Farmer, 19 Yes. 482, 1 Mcr. 65, “for the 
\yelfih circulating charity schools, and for the increase and improvement 
of ChrietiaTi knowledge, and promoting religion as most conducive to tlio 
^aid ehnxiuble purposes, and moreover to buy bibles and other religious 
jbooks, to be divided amongst poor pious persons,” Attorney-Geneial r. 
Btepney, 10 Yea. 22 ; a bequest of the sum of SClOOO to poor housekecpeis, 
aa A* shall appoiik, Attorney-General v. Pearce, 2 Aik. 87, and llainard 
iOh< C* 268 V legacy towards establishing a bishopric m Ameiica, Attouiov- 
' General v. Bishop of Chester, 1 Bro. C. C. 444 ; bequest of annual sum 
' repairs of a monument, Willis v. Brow n, 2 Jurist, 987 , bequest lor the 
^^erpatual endowment or maintenance of two schools,” Kirkbank i llud- 
a, 7*Pjripe, 213 ; ‘‘^to charitable and pious uses,” Atlorney-Geneial t 
ir2«A^bl. 71^ ; to “ the poor inhabitants of JS. forever,” Aftorncy- 
h ftt^'OlarkC} 1 Ambl. 422; legacy to ihe poor, Attoincy- 
cited 1 Ambl. 422 ; “to promote the knowledge of the 
[icli9(;,Chii|sliao TpligioD among the poor and ignorant inhabitants ofS 
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stipendary priest ; or for the xiiminteaaiai}i|!^ 

vcrsary or ohiit ; or of any U^ht oy knap 

or chapel ; or for prayers for the dead j,wr f<Mrsp<*^ri<-* 

poses as the Superior of a eonvent/or ketr 

may judge expedient.* It is dually, well as 


ITT 


■v. 


\Xnht V. Shattleworth, 2 Myl. & K. 6Si ; << for the use 
priests in and near London/’ Altorncy-General v. Gladstone, 13 
7 , charitable, beneficial, and public works/’ at Dacca, fn Benjal^ fiorXhA 
o\clusive benefit of the natnc inhabitants, Mitfopd r. Reynolds, 1 Ehilh 
bps, 183 , poor, pious persons, male and female/' &c., N&eh vCMciley^ 
.3 }3eav. 177 ; for erectin^g a hospital for peisons sick of the smallpox^ 
or any other infectious distemper/’ Attorney-GcnFral r. Kell, 2 lleav.575; 
a bequest to ten wuitby men, including some learned men, 10 ptmtehastf 
meal .ind wine fit for the service of the tuo^ nights of the Passover,” StMuft 
V (lohKmid, 8 Simons, 014 , bequest “to the widows and orphans of thdr 
parish ol L.,” Attorncy-CTeneidl a Comber, 2 Sim. & St. 93; bequest 
pulling out “our poor relations” apprentices, White White, 7 Vadk 
122 , gift for and towards establishing a school m B , Attorney-GeneraVth 
Williams, i Bro. C. C p. 520 ; a bequest for preaching a seimon on As- 
ceniion-day, for keeping the chimes of Ihcehurch m repair, and foi pay- 
ment to be made to the singers in the gallery, Turner v. Ogden, 1 Coxey 
31G , bequest for supplying wMtei tothq town of C , for the usa ol the inn^ 
habitants, Jones u. illi.uns, 2 Ambh r, 051 ; a gift for the improvement 
ol the city of Ilalli, IJov\se v. Chapman, 4 Ves. 542 ; gifubr ihe impapve- 
iTienl of tlio town of Bolton, Attorney -General v. Heelis, 3 % 6?;* 

gifts “for the benefit, advancement, and propagation of educalkUl and 
leaiiiiug in every part of the world, as far as circumstaao^ will permit^' 
Whicker llmne, 14 I3cav- ; to the Chajiccllor of the Exchequer, to be 
appiopriated to the benefit and advantage of Great Britain, {^igbtingnlei v* 
Goulburn, 5 llaie, 481, and 2 Phillips, 591 ; to the parish of Gl 0., West 
o. Knight, I Ca in Ch. 131 ; foi purposes conducing to the good of the 
county of W. and the parish of L. especially, The Attorpey-Gelieva) tr. 
The Earl of Lonsdale, 1 Simony, 105 : and see Atturoey-Gen^ral If. IVHyor, 
<&c. of Carlisle, 1 Simons, 437 , Attoiney-Gcneral u.i3rQwife,l Si^n. 
2G5 ; Attorney-General v. The Mayor, &c., pf Dublin, I^. 

The Bishopric of Jerusalem. 7 Eng. Law & Eq. 11. 228«- *Bor 
of a tomb, Lloyd v. Lloyd, 10 Eng. Law & Eq. K. 136, j('ar ehie 
and advancement of education and learning in every part iX ibe 
Whicker v. Hume, 10 Eng Law & Eq. 9* 318-] * J* > * * 

1 Duke on Chant. 105 ; Bridgman on Duke on Charit, 
r. Lambert, 4 Co. liep. 104 , Smart u. Prujean, 6 Ves. jr« ' 
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we have seen), that all bequests which in a broad and 
comprehensive sense may be deemed charities, such as 
objects of benevolence, liberality, and expanded huma- 
nity, are not charities within the purview of the sta- 
tute ; but they must be within the specific enumeration 
of objects in the st.atute, to entitle them to be enforced 
in the Court of Chancery.* But there are certain uses, 
which, though not within the strict letter, are yet deem- 
ed charitable ’within the equity of the statute. Such is 
monry given to maintain a preaching minister ; to main- 
tain a schoolmaster in a parish ; for the setting up a 
hospital for the relief of poor people ; for the building 
of a sessions house for a city or county ; for the msiking 
of a new, 'or for the repairing of an old pulpit in a 
church ; for the buying of a pulpit cushion or pulpit 
cloth ; or for the setting of now bells, where there are 
none, or for mending of them, where they are out of 
ordcr.^ 

§ 11G5. Charities arc also so highly favored in the 
law, that they have always received a more liberal con- 
struction, than the lav.' will allow in gifts to individuals.^ 
In the first place, the same words in a will, when 
applied to individuals, may require a very dilferent 
construction, when they are applied to the case of a 
charity. , If a testator gives his property to such per- 
son, as ho shall hereafter name to be his executor, and 
afterwards he appoints no executor ; or if, having ap- 
pointed an executor, the latter dies in the lifetime of 


1 Ante, 1195 10 1158. 

2 Duke on Charit. 105, 113; Bridgman on Duke on Charit. 351 ; Com. 
Dig. Charitable //sei, N. 1 ; 2 Fonbl. JCq. 13. 2, Ft. 2 ch. 1,^1, note f/;) ; 
Jeremy on Equity Jurisd. B. 1, ch. (5, ^ 2, p. 238, 239. 

• 2 Roper on legacies, by White, ch. 10, § 5, p. 164 to 222. 
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the 'testator, and no other 
stead; in either of these cases, 

individuals, the testator will be held ^ jw 

next of kin will take the estate. !Bu% 

be given to the executor in favpr. pt 

Court of Chancery will, in both ifistance^ 

place of an executor, and carry into ei^dt yi^’ 

bequest, which, in the case of individualSi nsn^ 

failed altogether.^ 

§ IIGG. Again; in the case of an individt^al,.'^’^ 
estate is devised to such person, as the'.^ecutor 4^* 
name and no executor is appointed ; .if ope hpihg' 
appointed, he dies in the testator’s lifetime, and pp 
other i's appointed in his place ; the bequest becomes a 
more nullity. Yet such a bequest, if expressed'jpj h® 
for a charity, would bo good ; and the Court of 'Gh^ 
eery would, in such a case, assume the 9ffice-.Qfjaitt 
executor and execute it.® So, if a legacy is given, 
trustees to distribute in charity, and they all die in' 
the testator’s lifetime; although the legacy becomes 
thus lapsed at law, (and if the trustees had taken 4o 
their own ii‘>c, it would have been gone forever,) yet 
will bo enforced in Equity.® 

§ IIGT. Again; although in carrying into execution 


^ Mills V. Farmer, 1 Menv. R. 55, 06 ; Moggridge v. Th^oJcwielli 

2 Mills V. Farmer, 1 Menv, R. 55, 94 , Moggridge v. 

37, Attorney-General v. Jackson, 11 Ves. 365, 367, V ’ 

3 Attorney-General v, Hickman, 2 Eq. Cae. Abn 193 i S. C. 

on Duke on Chant. 470 , Moggiidge t\ Tjiackwell, 3 l^o. ClL (|aj(, 517 ; 
S. C. 1 Ves. jr 404 , S. C. 7 Ves. 36 , Mifla w. ^armbn'l Bferiv. Ssf, |Q0; 
Mc’Cord V, O’Chiltreo, 8 Blackf. 22 ; Winsfow 'CuoUnings,^ 8 Cuab^ 
365 , Brown v, Kelsey, 2 Cush. 243. ’ Whittf Oh. ' 

12 . ^ 

50* 



694 EQUITY JURISPRUDENCE. [CH. XXXII. 

a beijuest to an individual, the mode, in which the 
legacy is to take elTect, is deemed to bo of the sub- 
stance of the legacy; yet, where the legacy is to 
charity, the Court of Chancery will consider charity as 
the sub^stance; and in such cases, and in such cases 
only, if the mode pointed out fail, it will provide an- 
other mode, by which the jharity may take effect, but 
by which no other charitable legatees can take.* A 
still stronger case is, that, if the testator has expressed 
an absolute intention to give a legacy to charitable 
purposes, but he has left uncertain, or to some future 
act, the mode, by which it is to be carried into effect ; 
there, the Court of Chancery, if no mode is pointed 
out, will of itself supply the defect, and enforce the 
charity .2 Therefore, it has been held, that, if a man 
devises a sum of money to such charitable uses, as he 
shall direct by a codicil annexed to his will, or by a 
note in writing, and ho afterwards leaves no direction 
by note or codicil, the Court of Chancery will dispose 
of it, to such charitable purposes as it thinlcs fit.® So, 
if a testator bequeathes a sum for such a school, as he 


^ Mills V, Farmer, 1 Menv. Jt. 05, li)0 ; Moir^rridgo v. 'riiackwcll, 
7 Ves. 36 ; Altorney-Genoral v, Berryman, 1 Dickens, 108 ; Denytjr t\ 
Drucc, 1 Tamlyn, U. 32 ; 2 Roper on -Legacies, by WJiite, ch. 19, ^ 5, 
art. 3, p. 175 to 181 ; Allorney-Gcncrul v. Ironmongers’ Company, 
1 Craig & !pMlips, 208, 222, 225; S. C. 2 Beavan, R. 313 ; Post, ^ 1170, 
r/. ; Attorney-jGrcneral The Coopers’ Company, 3 Beavan, R. 20 ; Attor- 
ney-General .v. The Diapers’ (/ompany, 2 Beavan, K. 508 ; Post, ^ 1178, 
1181. 

2 Mills V. Farmer, 1 Meriv. R. 55, 95 ; Moggridge v. Thackwell, 7 Ves. 
36 ; White v. White, 1 J?ro. Ch. Gas. 12. 

3 Attorney-General v. Syderfui, 1 Vern. 221 ; S. C. 2 Freem. R. 2GI, 
and recognized in Mills y. Farmer, 1 Meriv. R. 55, and Moggridge v. 
Thackwell, 7 Ves. 36, 37. 
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shall appoint, and he appoints none, the Court of Chan- 
cery may apply it for what school it pleases.^ 

§ 1168. The doctrine has been pressed yet farther j 
and it, has been established, that, if the bequest indi- 
cate a charitable intention, but the object, to which it 
is to be applied, is against the policy of the law, the 
Court will lay hold of the charitable intention, and exe- 
cute it for the purpose of some other charity, agreeably 
to the law, in the room of that contrary to it.^ Thus, a’ 
sum of money bequeathed to found a Jews’ synagogue 
has been enforced by the Court of Chancerj' as a 
charity, and judicially transferred to the benefit of a 
foundling hospital! ’ And a bequest for the education 
of poor children in the llomaii Catholic faith has been 
decreed in (Jhanccry to be disposed of by the king at 
his pleasure under his sign-manual."* 

§ 1109. Another principle, equally Y.’ell established, 
is, that, if the bequest be for charity, it matters not 
how uncertain the persons, or the objects may be ; or 
whether the persons, who arc to take, are in esse, or 
not ; or whctlicr the legatee be a corporation, capable 
in law of taking, or not ; or whether the bequest can 
be carried into exact execution, or not; for, in all these 
and the lilce cases, the Court will sustain the legacy, 


1 2 Froom. 11. ; Mo^rirndgc r. Thiickwell, 7 Yes. 30, 73, 74. 

2 i)c Cosla V. J)e Fas, 1 Vern. 251 : Attorney-General v. Guise, 2 Vern. 
206 ; Cary v. Abbot, 7 Vos. 4U0; Mog^ridge v. 'J'backwell, 7 Ves. 36, 
75 ; Uriilgman on Duke on Charit. Uses, 106 ; De Theminines v. Do 
llonneval, 5 Russ. R. 288, 292 ; Attorney-General i\ Tower, 1 B. & Bealt. 
115. 

Td. and Mills v. Farmer, 1 JMcriv. R. 55, 100 ; Tost, § 1182. 

^ Cary v. Abbot, 7 Ves. 490; De Tliommines o. Do Honneval, 5 Russ. 
R. 292; Trustees of Baptist Association u. Smith, 4 Wheat. R. 1. ; S. C. 
3 Peters, R. App. 481 to 485. 
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and give it effect according to its own principleSi' And 
where a literal execution becomes inexpedient or im- 
practicable, the Court will execute it, as nearly as it 
can, according to the original purpose, or, (as the tech- 
nical expression is) cy pres? This doctrine seems' to 
have been borrowed from the Roman Law ; for by that 
law donations for public purposes were sustained and 
were applied, when illegal, ju/w, to other purposes, 
*^at least one hundred years before Christianity became 
the religion of the empire “ 

§ 1170. Thus, a devise of lands to the church-war- 
dens of a parish, (who are not a corporation capable of 
holding lands,) for a charitable purpose, although void 
at law, will be sustained in Equity.^ So, if a corpora- 
tion. for whose use a charily is designed, is not in esse, 
and cannot come into existence, but’ by some future 
act of the crown, as for instance, a gift to found a new 
college, which requires an act of incorporation, the gift 


* Post, llfil. Gower V. Mainvvaring, 2 Ves. 87, 89, per Lord Ilard- 
wicke. AVinslow v. Cummings, 3 Cush. 365 ; Tiick(3r v. Seaman’s Aid 
Society, 7 Met. 195. 

2 Attorney-General v. Oglaiidcr, 3 Jlio. Cli. (’as. ICO ; Attorney-Ge- 
neral i\ (jreen, 2 Bro. Cli. Cas. 492 ; Frier r. J^eacock, Rep. Temp. Finch, 
245 ; Attorney-General v. Boiillbee, 2 Ves. jr. 380 ; Bridgman on Duke 
on Charit. Uses, 355: Baptist Association v. Hart’s Ex’ors, 4 Wheat. R. 
1 ; S. C. 3 Peters, R. App. 481 j Ingles v. Trustees of the Sailors’ Snug 
Harbor, 3 Peters, R. 99 ; Attorney-General r. Wansay, 15 Ves. 232 ; see 
Trustees of Baptist Association v. Smith, 4 Wheal. R. 1, 39, 43.’ Ante, 
^ 1071, Post, $ 1176. 

P Per .Lord (Jh. Justice Wilrnot, Wilmot’s Notes, p, 53, 54, citing Dig. 
Lib. 33, tit. 2, ^ 10, 17, J)e Usu cl Vsxtfruct Legntorxim. 

^ 1 Burn, Ecc. Law, 220 ; Duke, 33, 115 ; Com. Dig. Qhancp.ry^ 2 N. 
2 ; Attorney-General v. Combe, 2 Ch. Cas.- 13 ; Rivett’s case, Moore, .890 ; 
Attorney-General v. Bowycr, 3 Ves. jr. 714; West v, Knight, 1 Ch. Cas. 
135; Highmore on Mortm. 204; Tothill, .31; Mills v. Farmer, 1 Meriv. 
R. 55. 
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will be held valid, and the Court will execute it* So, 
if a devise be to an existing corporation by a misno- 
mer, which makes it void at law, it will be held good 
in ecjuity.® So,- where a devise was to the poor gene- 
rally, the Court decreed it to be executed in favor of 
three public charities in London.® So, a legacy to- 
wards establishing a bishop in America, was held good, 
although none was yet appointed.^ So, where a be- 
cj[uest of 1,000 was “ to the Jews’ Poor, Mile End,”' 
and there were two charitable institutions for .Tews at 
Mile End, it not appearing which of the charities was 
meant, the Court held, that the fund ought to be 
applied ctj pres, and divided the bequest between the 
two institutions.® 

§1170«. And, where a charity is so given, that 
there can be no objects, the Court will order a new 
soheino to execute it But if objects may, though they 
do not at present, exist, the Court will keep the fund 
for the old scheme.® And when the spccilicd objects 
cease to exist, the Court will new model the charity.’ 
Thus, where there was a be([uest of the residue of the 


* While y. While, 1 13ro. (Hi. Cas. 1‘2; AUornev-General v. Downing, 
Amhl. R. r).")!!, hTl ; Atlorney-(joncr:il v, Dowyer, 3 Ves. jr. 714, 7*27 ; 
Tiiglis r. Trustees of ISailors’ Snun JIarhor, 3 Peters, 90. 

- Anon. 1 Ch. Cas. 207 ; Attorney-General v. Plat. Rep. Temp. Finch. 
■221. Minot V. Boston Asylum, 7 Met. 417; Winslow v. Cummings, 
3 Cush. 359. 

3 Attorney-General r. Peacock, Rep. Temp. Finqh. 215 ; Owens v. 
Bean, Id. 395 ; Attorney-General i\ Syderfin, 1 Verii. 224 ; ClilTord v, 
Francis, 1 Frcem. R. 330, 

4 Attorney-General v. Bishop of Chester, 1 Bro. Ch. Cas. 444. 

Bennett i\ Hay ter, 2 Beavan, R. 81. 

Attorney-General y. Oglander, 3 Bro. Ch. Cas. ICO. 

' Attorney-General y. City of London, 3 Bro. Ch. Cas. 171 ; S. C. 
1 Ves. jr. 243. 
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testator’s estdte to a company, to apply the interest of 
a moiety "unto the tedemption- of British slaves in 
Turkey or Barbary,” one fourth to charity schools' in 
London and its suburbs, and one' fourth towards neces- 
sitated freemen of the company ; there being no British 
slaves in Turkey or Barbary to redeem, the Court 
directed a Master to approve of a new scheme cy p'cs; 
and in that case it farther approved a scheme, .to give 
the moiety of 'the . charities to- the other fourth parts, 
which were bequeathed.'- 


1 Attorney-General v. The Ironmongers’ Company, 2 Beavan, R. 313. 
On this occasion, Lord Langdale said: With respect to the order. of 

reference, it is now necessary, that some construction should be given to 
it, an'! I am of opinion, that the Master was bound to consider, whether 
ih*c»'e could boa aj pres application for the first purpose, before he pro- 
ceeded to consider the propriety of the application to the sf^cond purpose. 
But, then, 1 aui by no means of opinion, that he was bound to consider it 
precisely in the same manner; as he would have been bound to do, if there 
bad been no other charitable purpose mentioned in the will. Where a 
fund is to be disposed of nj pres^ the court, for the sake of makinrf a dis- 
position, is bound to act upon tlic suggestions, wbich'arc before it, however 
remote, and it is rather astute in ascertaining some application in conformity 
more or less with the intention of the testator. The case, however, is 
different, whore ihen^. arc other eharilabjc purposes mentioned in the testa- 
tor’s will itself, and in which a comparison may be instituted between the 
probability of the testator resorting to something very remote from his 
original intention, and something far less remote from Iho other objects, 
which arc specifically mentioned in the will. I quite agree with the view, 
which has been taken upon the subject in the argument, — that, if it could 
have been found that tlicre was a clear and close approximation to any pur- 
pose analogous to the first, that the Master ought to have preferred it to 
the second and third, distinctly mentioned in the will; but, if such approxi- 
mation were so remote, that there would he very great difficulty in making 
sout the similarity,' and it appeared probable, that if the subject had hcea 
in the contemplation of the testator, he would have preferred the other 
two objects rochtioned in his will, then 1 think it became the duty of the 
Master to look to those second objects and lay aside the first.” This 
decree was varied upon appeal by Lord Gotten ham, 1 Craig & Phillips, 
508, p22. On this occasion his Lordship said, : “ It is obviously true, that, 
if several charities be named in a will, and ono fail for want of objects, 
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§ 1171. In further aid of charities, the Court will 
supply all defects of conveyances, where the donor 


one of the others may.be found to be cy p'^es to that which has failed ; and, 
if, so, jts being approved by the testator, ought to be an additional recom- 
mendation ; bat such other charity ought not, as 1 conceive, to be preferred 
to some other more nearly resembling that, wiiich has failed. That point, 
however, is not open upon ‘the present report, which was made under an 
order directing the Master, in settling a sclicine, to have a regard, as near 
as may be, to the intention of the testator as to the bequest contained in 
his will touching lltilish captives, and having regard also to the other 
charitable bequests in the said will. By this 1 understand, that the first 
subject to be considered is, the intention of the testator, to be discovered 
from the gift in favor of British slaves ; suhordinatcly to which, and, if 
possible, consistently with it, the other charities arc to be considered ; and 
this, I conceive, would have been the course to be pnisued, if there had 
not been any such special directions. Assuming this to be the rule, it ap- 
pears, that the first charity is most general in us objects, being applicable 
to all British persons, who should happen to be in a parliculai situation ; 
and the second is limited to persons in London and its suburbs ; and that the 
third is confined to freemen of a particular company in London. It would 
seem, therefore, that alihougli there is no possibility of benefiting the 
British community, at large in the mode intended by the testator, none 
being found in the situation he anticipated, that it would yet be more con- 
sistent with bis intention, that the same community should enjoy the 
benefit of his gift in any other w^ay, than that it should be confined to any 
restricted portion of such community. In considciing the manner in w hich 
such benefit should be conferred, it is very reasonable and piopcr to look 
to other provisions in his w'dl in older to see, whether ho has indicated any 
preference to any particular mode of administering charity. If a testator 
liad given pait of his property to support hospitals for leprosy in any part 
of England^ and another part to a particular hospital, it would be reasona- 
ble to adopt the support of hospitals as the mode of appU ing the disposable 
funds; but there would not be any ground for giving the whole to the 
particular hospital. The only case referred to, as giving any countenance 
to such a principle, is the unreported case of Attorney-General u. Bishop 
of LlandalF, cited 2 Mylne & Keen, 580, and stated in the j\Iastcr*s report, 
in Attorney-General v. Gibson, dated 23d of July, 1845. (See this case 
mentioned in 2 Beavan, R. 517, n.) It is, however, to be observed, that 
there is no appearance of that case having been discussed ; and that the 
trust, which failed, was as unlimited, as to the description of slaves, as 
the present ; and that the scheme may have been adopted, upon the 
principle I Act upon in adopting the second gift, in this testator s will, 
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hath a capacity, and a disposable estate, .nnd his mode 
of donation does not' contravene the provisions of any 


as indicajtive of liis preferenoo for a particular charily ; and therefore, 
to be preferred in the absence of any other more resembling the object 
of that, which has failed. It may also be observed, that the scholar- 
ships in that case appear to iiave been open to every descri])lion of 
candidate. If Lord Eldon had thought this the correct principle to act 
upon, he would, iu Mills r. Firmer, (19 Ves. 483,) have given the whole 
funds to the two charities named, instead of referring it to the Master, to 
approve of a scheme for distributing the funds ; having regard, it is true, 
to those two objects named, which was proper for the purpose of ascertain- 
ing what description of charity was most likely to be in conformity with 
the views of the testator. To assume, because a testator names two 
charities in his will, that he would have given the amount of both legacies 
to one, if he had foreseen tliat the other could not be carried into effect, 
and, .herefore, to give the provision intended for the object, which fails, 
to iie other, is, or may he, totally inconsistent with the doctrine pres. 
The ‘wo objects may be wholly unconnected ; and there may be other 
charities closely connected with that, which the testator intended to favor ; 
but as indicative of the testator’s general views and intentions, it may be 
very proper to observe the course he has pursued in his gifts to other 
charities. I think, therefore, that, in lire absence of any objects bearing 
any resemblance to the object, which has failed, it is very proper to look 
to the second gift, but only as a guide to lead to what the testator would 
probably have done himself, and, therefore, not to be followed further than 
may be proper to attain that object ; but with regard to the third object, I 
cannot see any grounds for considering it as indicative of the testator’s 
general views, or any reason for supposing that he would, under any cir- 
cumstances, have vvibhed that provision increased. The objects are 
restricted within the narrowest limits ; and it is, in that respect, in direct 
contrast with the extended nature of the first gift ; but what appears to me 
to be conclusive against any reference to the third gift, is, that the testa- 
tor has expressed his reasons for the gift, which can have no application 
to the moiety undisposed of. He says, that the third gift is in consideration 
of the company’s * caro^and pains in the execution of his will.’ It is true, 
that this compensation is given to the company in the shape of a provision 
for necessitous decayed freemen of the company, their widows and child- 
ren, and, no doubt, is a charity ; but, in looking for evidence of the testa- 
tor’s general views and intentions, with reference to the kind of charities 
to be favored, it cannot be inferred, that he preferred the distressed free- 
men of the company to all others, because he mader a provision for tliem, 
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statute.* The doctrine is laid down witli great aqcict> 
racy by Duke,® who says, that a* disposition of'lands» 
&c., to charitable uses is good, "albeit ithero be defect 
in the deed, or in the will, by which they were first 
created and raised ; either in the party trusted with the 
use, where he is misnamed, or the Uke^; or in tlm party 
or parties, for whose use, or that tire to have the benefit 
of the use ; or where they are not well named, or 
like ; or in the execution of the estate, as whorQ,liY®*If 
of seisin or attornment is wanting, or the like. And, 
lliprcfore, if a copyhold doth dispose of copyh^d lOmi 
to a charitable pse without a suriender; or a tenant in 
tail convey land to a charitable use without a fine ; or 
a reversion without attornment or insolvency; and in 
divers such like cases, &c., this statute shall supply all 
the defects of assuiauce; for these arc good appoint- 


4 

as a ronsidetation for bervices to be performed b j the company ; and this 
consideration has already increased in a greafer ratio thaji the incon^o of 
the property; it being well known, that a large property may be adminie- 
tcrecl at a less pei centage than a small one* 1 am, therefore, of opinion, 
that this third gift cannot be irferred to, for any purpose, in settling a 
Bclicino for the application c?/ of the" funds intended for the first , but, 

1 think, th( most roabonable course to be adopted, is, (o look at the second 
gift as indicative of the kind of charity preferred by the testator, but mak- 
ing It as general in its application as the first was intended to be, that is, 
open to all, who might btand in need of its assistance; whioii le^ to 
this conclnsion, that it should be applied in support of charity schools, 
w ithout any restriction as to place, where the edaoation is according to 
the Church of Enghiid, but not to exceed £20 per year to any one.^’ 

^ Case of Christ’s College, 1 W. Bl. 90 , Attorney-General vl Rye, 

2 Vern 453, and Raithby’s notes , Rivett’s case, Moore, 690 ; Attorney- 
General y. Burdet, 2 Vein. 755; Attorney-General v. Bowyer, 3 Ves. jr. 
714; Bamus’s case, Moore, 622; Collinson’s case, Hob. 186; Mills \ 
Farmer, i Meriv. R. 55; Attorney-General e. Bowyer, 3 Ves^jr. 7H, 
1 IJrury & Warren, R 308. 

3 Duk^ on Charit. Uses, 84. 85 ; Bridgmap on Duke on Chant. Uses, 
355. ^ 
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ments within the statute.”^ But a parol devise to 
charity out of lands, being defective as a will, which 
is the manner of the conveyance, which the testator 
intended to pass it by, can have no effect, as an appoint- 
ment, which he did not intend.^ Yet it has, neverthe- 
less, been hold, where a married woman, administratrix 
of her husband, and entitled to certain personal estates 
belonging to him (namely, a clme in aciioji,) afterwards 
intermarried, and then, during coverture, made a will, 
disposing of that estate, partly to his heirs, and partly 
to charity, that the bequest, although void at law, was 
good as an appointment under the Statjite of Elizabeth, 
for this reason, * that the goods in the hands of admi- 
nistrators are all for charitable uses; and the office of 
the ordinary, aiid of the administrator, is, to employ 
th'>m to pious uses ; and the kindred and children have 
no property nor preeminence but under the title of 
charity.” ’ 

§ 1172. With the same view, the Court of Chancery 
was, in former times, most astute to find out grounds 
to sustain charitable bequests. Thus, an appointment 
to charitable uses under a will, that was precedent to 
the Statute of Elizabeth, and so was utterly void, was 
held to be made good by the statute.^ So, a devise, 
which was not within the statute, was nevertheless 


J Duke on Cliarit. Uses, 84, 85 ; Bridg. on Duke on Charil. Uses, 365 ; 
Christ’s Hospital v, Hawes, Bridgman on Duke, on Charit. Uses, 371; 

1 Burn’s Eccl. Law, 226; Tuflfnell v. Page, 2 Aik. 37 ; Tay v. Slaughter, 
Prcc. Ch. 16; Attorney-General v. llye, 2 Vern. 453; Kivett’s case, 
Moore, 890 ; Kenson’s case. Hob. 136 ; Attorney-General v. Burdet, 

3 Vern. R. 755; 1 Drury & Warren, R, 308. 

2 Jennor v. Harper, Free. Ch. 389 ; 1 Burn’s Eccl. Law, 226, and see ^ 
Attorney-General v. Bains, Free. Ch. 271. 

3 Damus’s case, Moore, 822. 

4 Smith V. Stowell, 1 Ch. Cas. 195 ; Collison’s case, Hob. R, 136. 
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decreed as a charity, and governed in a manner 
wholly different from that contemplated by the testa- 
tor, although there was nothing unlawful in his intent; 
the Lord Chancellor giving, as his reason, ^umma est 
rath, qucB p'o rcUffhm facit} So, where the charity 
was for a weekly sermon, to he preached by a person, 
to he chosen by the greatest part of the best inhabit- 
ants of the parish, it was treated as a wild direction ; 
and a decree was made, that the bequests should be to 
maintain a catechist in the parish, to be .approved by 
the bishop.^ 

§ 1173. So, .although the Statute of Wills of ITcnry 
VIII. did not allow devises of lands to corporations to 
be good, yet such devises to corporations for ch.aritablo 
uses were held good, as appointments under the Sta- 
tute of Elizabeth.*’ Lord Chancellor Cow'pev, in a case, 
where he was called upon to declare a charitable be- 
quest valid, notwithstanding the will was not executed 
according to the Statute of Frauds, and in which these 
cases were cited, observed : I shall be very loth to 
break in upon the Statute of Frauds .and Perjuries in 
this CiiPC, as there are no in.stances, where men are so 
easily imposed upon, as the time of their d^'ing, under 
the pretence of charity.” — “It is true, the charity of 
Judges has carried several cases on the Statute of 
Elizabeth to great lengths ; .and this occasioned the dis- 
tinction, between operating by will, and by .appoint- 
ment, which, surely, the makers of that statute never 
contemplated.”* 


' Attorney-General r. Combo, 2 Ch. Cas. 18. 

* Ibid. 

3 Griffith Flood’s case, Hob. 136. 

^ Attorney-General x\ Bams, Free. Ch. 271, and see Adlington v. Cann, 
3 Atk. 141. 
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§ 1174. It has been already intimated, that the dis- 
position of modern Judges has been, to curb this exccs- 
$ive‘latitude pf construction, assumed by the Court of 
Chancery in early times* But, however strange some 
of the doctrines already stated may seem to us, as they 
have seemed to Lord Eldon; yet ’they cannot now be. 
shaken^ without doing that (as he has said) in efTect, 
whicli no Judge will avowedly take upon himself to do, 
to roi erse decisions, that have been acted upon for cen- 
turies., I 

§ 1176. A- charity must be accepted upon the same 
terras upon which it .is given, or it must be relin- 
quished to the right heir; for it 'cannot he altered by 
any new agreement between the heir of the donor and 
the donees.® And, where several distinct charities arc 
given to a parish for several purposes, no agreement of 
the parishioners can alter or divert them to any other 
uses.® 

§ 117C. The doctrine of qj pres, as applied to cha- 
rities, was formerly pushed to a most extravagant 
length.^ But this .sousiblc di^-tinction now prevails, 
that the Court will not decree the execution of the 
trust of a charity in a manner different from that in- 
tended, except so far as it is seen that the intention 
cannot be liteially executed. In that case another 
mpde will be adopted, cqpsi, stent with the general 
intention ; so as to execute it, although not in mode, 


^'Moggridge tf. Thaokwel}, 7 Ves. 36^ B7. 

Attorney-General v. Platt, Rep. Temp. Finch, 331, and sec Margaret 
and Regius Professors in Cambridge, 1 Vern. 55. 

3 Mann v. Ballot, 1 Veriv 43 ; 1 Eq. Abr. 99. pi. 4, and see Attorneyi> ^ 
General v. Gleg, 1 Atk. 356 ; Ambl. 373. 

4 Attorney-GeneraJ » Minl^hall, 4 Ves. jr. II, U ; Attorney-General v. ' 
Whitchareh, 3 Yes. jr.^ 141 > Ante, $ 11C8 to U71. 
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yet in substance. If the mode should become by sub- 
sequent circumstances impossible, the general object is 
not to bo defeated, if it can in any other way be 
obtained.’ Where there are no objects remaining, to 
take the benefit of a charitable corporation, the Court 
will dispose of its revenues by a new scheme, upon the 
principle of the original charities, cy p'c$. A new 
scheme will not, however, be ordered, if tho institution 
is a permanent one, and the object of the testator was 
to benefit that institution generally, although the par- 
ticular trustee named may have died in the lifetime of 
the testator ; but the legacy will be ordered to bo paid 
over to the proper officer of tho in.stitution." 

§ 1177. The general rule is, that, if lands are given 
to a corporation for any charitable uses, which the 
donor contemplates to last forever, the heir never can 
have tho land back again. l>ut, if it should become 
impracticable to execute the charity, as expressed, an- 
other similar charity will be substituted, so long as tho 
corporation exists.^ If the charity does not fail, but 
the trustees or corporation fail, the Court of Chancery 
will substitute itself in their stead, and thus carry on 
the ebarit}',^ 

§ 1178. When the increased revenues of a charity 


I Attorncy-Gcncial v. Boultbcc, 3 Vcs. 3R0, 3ft7 ; S. C. 3 Vcs. jr. 230; 
Attorney-General v. Whitcherch, 3 Vcs. jr. Ill; Attornoy-Gcncial v. 
Stepney, 10 Vcs. 22; AtUirncy-Geiieral r. Ironiiionrrers’ (/Oinpany, 
2 Mylne & Keen, 57(i, 580, 58S ; S. 0. 1 Craig & Phillips, 220, 227 ; k 
C. 2 Beavan, R. 313 ; Attorney-General r. Tho Coopers’ Co. 3 Beavan, 
R. 29 ; Attorney-General v. The Drapers’ Co. 2 Beavan, R. 508 ; Martin 
»» Marghan, 14 Simons, R. 230 ; Ante, ^ 1167, 1170. 

^ Walsh t’. Gladstone, 1 Phillips, Ch. R. 200. 

3 Attorney-General r. Wilson, 3 Mylne &'Keen, 362, 372. 

^ Attorney-General i;. llicks, High, on Mortmain, 336, 353, &c. 

51* 
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extend beyond the ori^'nal objects, the general rule as 
to tVe application of such increased revenues, is, that 
they are not a resulting t^ust for the heirs at law ; but 
they ’are to be applied -^to similar charitable purposes, 
and to the augmentation of the benefits of the cha- 
rity.* 

§ 1179. In former times, the disposition of Chancery 
to assi^it charities was so strong, that in Equity the 
jisscts of the testator were held bound. to satisfy chari- 
table uses before debts or legacies ; although at law, 
the .assets wore hold bound to satisfy debts befoib 
charities. But, even at law, charities were then pre- 
ferred to other Icgav-ics.’ And this, indeed, was in 
conformity to the Civil Law, by which charitable lega- 
cies arc prefened to all others.'* This doctrine, how- 
eycr, is now altered ; and charitable legaoies, in case of 
a dofieleucy (jf assets, abate in proportion, as well as 
other pecuniary legacies.^ 

§ 1180. Courts of Equity have, in modern times, 
also shown a disinclination to marshal tLo testator’s 
assets in favor of any i liaiptable bequests, given out of 
a mixed fund of real and personal estate, without any 


1 Attorney-General i\ Earl uf Winchelsca, i Bro. Ch.Cas. 373; 
on Murtm. lo7, 3!w7 ; Ex paito, Joitin, 7 Vee. 310 , Atiorncy-Gencial v. 
Mayor of Bristol, d Jiic. & 'Walk. 321 ; Attorney-General v, Dixie, 
2 Mylnc & Kee'n^ 312 ; Bridgmau oa Duke ou Chant. Uses, G88 ; Atioi- 
ney-Gcncral v, 2 CW, K. 301 ; Attoincy-General a. Wilson, 3 Mylnc 
& Keen, 3€2, 372 ; Attorney^Gcncral n. Tho lionmonffors’ Company, 
2 Mylne Keen, 57G, 586, 588; S. C. 2 Beavan, R. 313; 1 Cru» At 
Phillips, 220, 227 ; Attorney-General v. The Drapers*. Company, 2 JJea- 
van R. 508 , Attorney -General v. The Coopers* Company, 3 Bcavan, R. 2y , 
Aate,*^ 1170, 1267; Ppst, ^ 1181. 

8 on Morlm. 67; Swinb. on Wills, Pl 1, ^ 16, p. 72. 1 

8 Fielding v. Bound, 1 Vein. 230. 

^ Id. and Raithhy’s note (2). 
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distinction whether the real estate were fieehold or 
leasehold estate, or pure personal estate, or mixed per- 
sonal estate, and whether these bequests have been par- 
ticular, or residuary, by reffusing to direct the debts ' 
and other legacies to be paid out of the-real estate, and 
reserving the personal to fulfil the chaiity, although 
the chaiity would be void as to the leal estate.^ So, 
that, in effect, the Court appiopiiatcs the fund/as-if no 
legal objection existed to applying any part of it to 
the chaiity bequests, and then holds, that so much of 
these bequests fail, as would in th.it i\ay be to be paid 
out of the prohibited fund.® The giound of this doc- 
trine is said to be, that a Court of Equity is not W’ar- 
ranted to set up a rule of Equity, coutraiy to the com- 
mon rules of the Court, ineicly to support a bequest, 
which might otherwise be confinrj to law. Eormerly, 
indeed, a difleiciit rule picvailed, and a marshalling of 
<^ho .r‘'«cts was allowed in f.rvor of charities, .‘-o that 
wh^ie there were general legacies, and the testator had 
ch.iigcd his estate witli the payment of all his Icg.acies, 
if the personal estate w'cio not sunieicut to ji.iy the 
whole, the Court will direct the ch.uity to bo paid out 


1 High on Mortin 355 , 1 lio^)cr on Lof^icics, by White, ch. 15, ^ 6, 
p b35 , Mo^g V ITudgis, 2 Vet. 52; Middleton ?> bpicer, 1 Bro Ch. B. 
201, Rid"03 t. Morrison, 1 Co\e, R. 180, Walker v ChilJs, Ambler, 
R 521 , Foster v, Blagnen, Ambler, 701 ; Makeliam w. Hooper, 4 Bjro. 
Ch R. 153 , Attorney General v Rail ot Winchelsei, 3 Bro Ch. R 380; 
and Bell's note (3) ; Alter noy-Coner^l v. Hurst, 2 Coxc, R. 360, Attor- 
ney-General y. T}ndill, 2 Edon, R 209, 210, Attorney-General w. Cald- 
well, Ambler, R. 035 ; Curtis v Hutton, 1 1 Vcs. 537 ; Hobson v* 
Blackburn, 1 Keen, R. 273 , Wilhanib i Kershaw, Id. 271,noto, FvlieRord 
on Mortmain, 234 , Ante, ^ OQO , The Philanthropic Society v. Kemp, 
4 Beavan, R. 681. 

2 Williams V, Kershaw, 1 Keen, R, 274, note. 
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of Iho real estate, so that tlie will might be performed 
in toto} 

§ 1180 a. But the modern decisions have completely 
overturned the old rule, whether wisely or not, it is 
perhaps too late to imjiiire. The present doctrine lias 
proceeded a step farther, and Avhero there is a fund of 
pure personalty and mixed personalty, both applicable 
to the payment of debts and legacies, and the charitable 
legacies are charged on the pure jiersonalty, and the 
other legacies and debts aie charged on the remainder 
of the fund, if there is a deficiency of the assets to pay 
all the debts and legacies, the charity legacies tare held 
to have failed in the proportion of the mixed personalty 
to the pure personalty. Therefore, where the testator 
directed the chanty legacies to be paid out of his pure 
pcrsDiial estate, and not out of his leasehold or other 
real estates, and by the same will charged his leasehold 
estates with the paj inont of his debts, and liineial and tes- 
tamentary o\pcnscs and legacies not given to charities; 
and the pure personalty was insufiicient to pay the 
debt-', expenses, and logacie-’, the Couit refused to 
maiohfil the a&scts so as to chaige the leasehold c^tates 
with the debts, expenses, or charities, not charitable, but 
held that the charity legacies failed in the proportion of 
the mixed personally to the pure personalty.^ 

§ 1181. It has been already stated, that charitable 
bcfiuests are not void on account of any uncertainty 
as to the persons or as to the objects, to which they are 


^ Altorney-Goncral r. Gravcb, Ambl. K. 13H, and Mr. Jilnnt’s notes (2) 
(3) ; Arnold c. Chapman, 1 Yps. 108 , Attornuy-Geiieial v, Tyndall, 
2 Eden, 11. 211 ; Attorney-Genural v. Tompkins, Ambl. R. 217. 

2 The Philarilhropic Society v, Kemp, 4 Beavan, R. 581. 
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lo bo applied.* Almost all the cases on this subject 
haA’o been collected, compared, and commented on by 
Lord Eldon, with his usual diligence and ability, in two 
recent decisions. The lesult of these decisions is, that, 
if the testator has manifested a general intention to give 
to chaiity, the failure of the particular mode, by which 
the charity is to be effected, will not destroy the eharity. 
For the substantial intention being charity. Equity will 
substitute another mode of devoting the property to 
ohaiitablo purposes, although the formal intention, as 
to the mode, cannot be accomplished.® The same piin- 
cqile is applied, when the pei'sons c»r objects of the cha- 
rity aic uncertain, or indefinite, if the predominant 


> Ante, ^ 1169 

2 Tho first was iho rase of Mo^fpridgc ? Tli*(l\\cll, 7Y<j R. 36, 
where ihrlestator {javc the resuluuot her personal estate to James Vaston, 
his c\c.cutoTi) and ddministidtorb, “ deairin ▼ him to dispose ot the ‘^ame In 
oUlIi r'liaiiiiLo as lie shall lliink fit, lecoiiimt iid ii poor clerjj) men who 
hue hi^e firnilies ’nd jjood chirutcr^^, and appoiiutd Mr V itloii enc of 
her executors Mr Vaston died in her lifetime, of wli'cli she had notice, 
but the will remained uinltorcd The next of km cl timed the rc&idue, as 
bnn.^ lai jcd hv the d'^ath of Mr Vaston, but llio boqutst was hold \ hJ, 
and estiblibhcd Tn the next case, Mills v I'lrmtr, I Meriv K iho 
testator, by his will, after giving bcvcial lefficiespioceedod, “ the rest and 
rcbuiue of all my elFoctb I direct miy be provided foi promoting the gospel 
in foreign parts, ind in Ihighiid , for bringing up miiiiblCxS in dillerent 
scminints, and other chant ible pin poses, abl do intend to name hereafter, 
after all my worldly property i& disposed of to the best advantage.” The 
bill was filed by the next of km, praying an accouni and distribution of the 
residue, as being undisposed of by tho will or nny codicil of the testator. 
The IM ister of the Rolls held the losiduary bequest to charitable purposes 
void foi uneertainty, and becaubO the testator expressed not a preseAt, but 
a futilre intention to devise this property Lord Eldon, however, upon an 
appeil, reversed the decree, and established the bequest as a good ehiri' 
table bequest, and directed it to be caKricd into effect accordingly — At- 
torney-General V Tho Drapers' Company, 2 Bcavan, R. 608 , Attoincy- 
Gencral v The Coopers’ Company » 3 Bcavan, R. 29, Ante, -J 1167, 
' 1170 . 
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intention of the testator is still to devote the property 
to charity.^ [Thus, where there was a bequest to the 
governors of a society for the " increase and encourage- 
ment of good servants,” and no such institution could 
be found, it was held that the gift was charitable, and 
did not fail.-] In like manner, if the original funds are 
more than sufficient for the specified objects of charity, 
the suiplus will be applied to other similar purposes.® 

§ 1182. All these doctrines proceed upon the same 
grour d, that is, the duty of the Court to effectuate the 
general intention of the testator.'* And, accordingly, 
the application of them ceases, whenever such general 
intention is not to bo found. If, therefore, it is clearly 
seen that the testator had but one particular object 
in his mind, as, for example, to build a church at W., 
and that purpose cannot be answered, the next of kin 
will take, there being, in such a case, no general cha- 
ritable intention.® So, if a fund should be given in 
trust, to apply the income to printing and promoting 
the doctrines of the supremacy of the I’ope in eccle- 
siastical aJTiiirs in Ihigland, the trust would bo held 
void on grounds of public itolicy; and the property 
would go to the personal representatives of the party 


1 l!)id. 

9 Loscomb r. Wintrjnj^hriinj 7 Kn<r. Law & Eq. R. 164. 

3 AUorncy-Gencnil o. Enrl of Winchclsea, 3 15ro. (Jh. R. 373,379; 
Altorney-Gcncral r. Iliirsl, 2 (Jox, II. 361; Altorney-Gcncral Wilson, 

3 Mylne & Keen, 362, 372 ; Alturney-General u. The Drupers* (^riipany, 
2 Bcavan, R. 508 ; Attorney-Goncral v. The Coopers’ Company, 3 Reavan, 
R. 29 ; Ante, ^ 1167, 1178. 

4 Mills V. Fatmcr, 1 Meriv. U. (55, 79, 81,91, 95, 99 ; v. Assnill, 

1 Turn & lluss. 26.5, nolo. 

5 Attorney-General v. Hurst, 2 Cox, R. 354, 365 ; Corbyn v. French, 

4 Ves. 419, 433 ; De Garcin v. Lawson, 4 Ves. 433, note ; Jciciuy onEq. 
Jurist!. B. 1, ch. 6, ^ 2, p. 243 to 245. 
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creating the trust j and it would not be liable to be 
applied to other charitable purposes by the crown, be- 
cause it was not intended to be a general trust for 
charity.^ Even in the case of gifts or bequests to su- 
perstitious uses, which (as we have seen) are not held 
to be void, but the funds are applied in Chancery to 
other lawful objects of charity the professed ground 
of the doctfine is, (though certainly it is a most extra- 
ordinary sort of interpretation of intention,) that the 
party has indicated a general purpose to devote the 
property to charity; and, therefore, although his spe- 
cified object cannot be accomplished, yet his general 
intention of charity is supposed to bo effectuated, 
by applying the funds to other charitable objects.® 
Hov/ Courts of Equity could arrive at any such , con- 
clusion, it is not easy to perceive, unless, indeed, where 
the nature of the gift necessarily led to the conclusion, 
that the object specified was a fixvorito, though not an 


1 De ’J'hcinmines v. Do Bonneval, 5 Russ. R. 288. [In England a be- 
quest lor the assistance of a “ Unitarian Unngregalion,” has been lield to 
be valid, and the trust directed to be carried into execution . Shrewsbury t*. 
Hornby, 5 Hare, R. dOb. Sec also Miller v. Gable, 2 Denio. R. (N. Y.) 
492; Scott i;. Curie, 9 B. Monroe, 17, a bequoet to the “regular Baptist 
order. ”] 

2 Ante, 1108. 

3 Ibid ; Moggridge v, Thackwcll, 7 Yes. 00 to S3 ; Morice v. Bishop 
of Durham, 9 Ves. 399 ; S. C. 10 Yes. 523 ; Mills Farmer, 1 Mcriv. R, 
99 to 101 ; Ommaney v. Butcher, 1 Turn. & Russ. R. 260, 270. — In Dc 
Themmincs t\ Dc Bonneval, (5 Russ. R. 297,) the Master of the Rolls 
said : “ The policy of the law will not permit the execution of a supersti- 
tious use. But the Court avails itself of the general intention to give the 
property to charity, allhough the particular charity chosen by the founder 
be superstitious ; and it eflectuatcs the general intention by devoting the 
fund to some other charitable purpose.” How can the Court presume 
an intention of the testator to give to charity generally, when he has ex- 
pressed himself only as to a particular object, that is, as to a superstitious 
use? 
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exclusive, object of tho, donor. To such cases, it has, 
in modern times, been practically and justly limited.*. 


• 1 This practical application of the doctrine was strongly illustrated in a 
jfccent case where a testator gave the residua of his estate to trustees, 
positively forbidding them to diminish the- capital by giving away any part 
thereof, or that the interest and pro/it arising be applied to any other use 
or uses than in the will directed, namely, one half yearly^ and every year 
for ever, unto the' redemption of British slaves in Turkey and Barl^ary ; 
one fourth part yearly, and every ye^ir for ever, unto charity schools in 
the city and suburbs of London, &c., and not giving to any one above X'20 
a year ; and the other fourth to other specified uses. The question was, 
What W3S to become of the income of the moiety for the redemption of the 
British slaves in Turkey and Barbary, there being, from the altered cir- 
cumstances of. the countiic., no objects of ihis.bounty. The Master of the 
Rolls said, on that occasion, that the jurisdiction of Courts of Equity, with 
respect' to charitable bequests, is derived from their authority to carry into 
execution the trusts ot any will or other instrument; and the Court is to 
procml according to the intention expr(‘S.^ed iq the will or testament ; that 
the Court, in the present case, had no authority to apply tlie moiety to any 
other use, as it would not be executing the expressed intention of the tes- 
tator ; and that it could he applied to some other use by a new scheme 
under the sanction of the legislature. Upon appeal, Lqrd ChanceJior 
Brougham reversed the decree, and held that the Court might apply it to 
a new scheme ri/ pixs. Upon tin's occasion he said : “ When a testator 
gives one charitable fund to throe several classes of objects, unless ho ex- 
cludes, by most express provisions, the application of one portion to the 
purpose to which the others are destined, it is clear that the Court may 
thus execute his intention^ in the event of an impossibility of applying that 
portion to its original destination. The character of charity is impressed 
on the whole fund. There is good sense in .presuming that, had the tes- 
tator known that one object was to fail, ho would have given its appro- 
priated fund to 'the increase of the funds destined to, other objects of his 
bounty ; and tliere is convenience in acting as he would himself have done. 
This is the foundation of the doctrine a/ pre^, &c. I should have been 
disposed to favor the relators’ argument on which the decree miftt rest, 

* tl the will been, that one half should he employed in redeeming captives, 
d in no other way whatever ; or that the two fourths should bo employed 
in other charities, and no more than these two fourths in those or any such 
charities. But that is far from being the case. The testator says : 
‘The capital shall not be diminished by giving away any part thereof ,* 
and the interest shall not be applied to any other use or uses than these 
hereinafter mentioned..’ The object of this general prohibition plainly is, 
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$ 1183, Hence it has become a general principle 
in the law of charities, that, if the charity bo of a gene- 
ral, indefinite, and mere private nature, or not within 
the scope of the Statute of Elizabeth, it will be treated 
as utterly void, and the property will go to the next of 
kin. For, in such a case, as the trust is not ascer- 
tained, it must either go as an absolute gift to the 
individual selected to distribute it, or that individual 


to secure the whole fund, principal and interest, to charitable uses ; to 
forbid any alienation of the capital, and any diversion of the income to any 
other purposes than tliosc which he specifies. The expression ‘ use or 
uses,* even literally l-iken, lets in all the charities specified, provided the fund 
be given among them, an l not otherwdse applied. Undoubtedly the funds 
must be applied in the proportions specified, one half to one, and one fourth 
to each of the two other objects ; and it would be a breach of trust to give 
part of tl.o moiety to ciiher of the two other purposes, so long as there 
remained captives to redeem. But then it would bo just as much a broach 
of trust without the prohibitory clause as with it, &c. So in the case of a 
charity, where 1 bequeathe .jCIOO to one object, and .£50 each to two other 
object.-^ of bounty, my truL'iets violate their duty if they give less than 
,£100 to the one, and more than £50 to each of the other two ; and that 
whether 1 use words of exclusion, such ns *no olheiwisc,* ‘no other 
charities, ' &c., or omit to use them. But when the one object fails, tlie doc- 
trine i)l' I'j/ pn if becomes applicable, although it has no place in legacies to 
individuals; and the inloaliun to which the Court is to approximate will 
be gailu'red from the other gifts, and from the gift itself. iShuuld words 
bo used which positively exclude such an appruxiinaiion, as, for instance, 
if there bo au expre-ss direction that cacli of tlie charities naiufjJ shall lUvVC 
so much, and neither more nor less, and one shall not be extended in case 
the objects of another fail, — then, clearly, the doctrine can have no place. 
But that is because the will of the testator has expressly said so ; and by 
acting against his clear intent the Court would not he e.xecuting cy pres, 
(as near as possible,) but departing as far as possible from that intent. 
This cannot bn said of the general words used here, which aic abundantlj^ 
satisfied, if no part of the capital is given away at all; and no part of the 
interest to any other than the specified purposes. Nor is the will at aP 
violated by applying the undisposed and iindisposable surplus of one branch 
to increase the objects of the other branches of the same charity.” Ailor- 
ncy-Gcncral y. Ironmongers’ Company, 2 IMylne cSt Keen, 576, 560, 556 
to 589. See also Ilaytcr v. Ticgo, 5 Buss. 11.*?. 

JUR. — VOL. It. 52 



614 


EQUITY JUEISPRUDENCE. 


[cH. xxxn. 


must be a trastee for the next of kin.‘ If the testator 
means to create a trust, and the trust is not cifectually 
created, or fails, the next of kin must take.® On the 
other hand, if the party selected to make the distribu- 
tion is to take it, it must be upon the ground, that the 
testator did not intend to create a trust, but to leave it 
entirely to the discretion of the party to apply the 
fund or not. The latter position is repugnant to the 
very purpose of the bequest ; and, therefore, the inter- 
pre.-ation is, that it is the case of a frustrated and void 
trust.® 

§ 1184. It has been made a question, whether a 
Court of Equity, sHting in one jurisdiction, can exe- 
cute any charitable bequests for foreign objects in 
another jurisdiction. The established doctrine seems 
to bo in favor of executing such bequests."* Of course. 


1 Ante, ^ 970 979 1150, 1157 ; Post, § 1197 a . ; Trustees of 

Baptist Association v. Hart’s Ex’rs, '1 Wheat. R. 1, 33, 39, 4.3 to 45 ; 
Stubbs u. Sargoi), 2 Keen, R. 255; Ommaney v. Butcher, 1 Turn, & 
Russ. 260, 270, 271 ; Fowler v. Garlike, 1 Jiuss. & Mylne, 232. 

2 Ibid. 

3 Ommaney w. Butcher, 1 Turn. & Rnss. 260, 270; Attorney-General 
V. Pearson, 7 Sim. R. 290 ; Stubbs w. Sargon, 3 Mylne & Craig, 507 ; 
Ante, ^ 979 /;, 1068. 

^ Attorney-General v. City of London, 3 Bro. Ch. R. 171 ; S. C. 1 
Vcs. jr. 243; Attorney-General u. Lepine, 2 Swanst. R. 181; S. C. 19 
Ves. 309 ; Oliphant v. Ilendric, 1 Bro. Ch. K. 571, and Mr. Belt’s note 
(1) ; Society for Propagating the Gospel v, Attorney-General, 3 Russ. R. 
142. — In the case of Mr. Boyle’s will, the bequest was not limited in 
terms to foreign countries or objects, but it was apjdied to a foreign object 
Hinder a decree of the Court of Chancery ; and when that object failed a 
ne\7 scheme was directed. Attorney-General v. City of London, 3 Bro. 
Ch. Cas. 171 ; S. C. 1 Vcs. jr, 243. There arc several other cases in 
which charities for foreign objects have been carried into effect. In the 
Provost, &c. of Edinburgh Aubery, Ambl. R. 236, there was a devise of 
jC3,500, South Sea Annuities, to the plaintiffs, to be applied to the main- 
tenance of poor laborers, residing in Edinburgh and the towns adjacent. 
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this must he understood as subject to the implied 
exception, that the objects of the charities are not 
against the public policy or laws of the State where 
they are sought to be enforced, or put into execution ; 
for no State is under any obligation to give effect to 
any acts of pajties which contravene its own policy or 
laws. Upon this ground, where a bequest was given 
by the will of a testator in England, in trust for cer- 
tain nunneries in foreign countries, it was held void, 
and the Court of Chancery refused to enforce it.^ Upon 
the same ground, a pecuniary legacy, given for such 
purposes as the Superior of a foreign convent, or her 


Lord Ilardwicke said he could not give any directions as to the distribution 
of the money, that belonging to another jurisdiction, that is, to some of the 
Courts in Scotland ; and therefoic he directed that the annuities should be 
transferred to such persons as the plaintiffs should appoint to be applied to 
the trusts in the will. So in Oliphant v. Ilendrie, wlierc A., by will, gave 
jC 300 to a religious society in Scotland, to be laid out in the purchase of 
hereditable securities in ScotUand, and the interest thereof to be applied 
to the education of twelve poor children, the Court held it a good 
heqiicbt. 1 I5ro, Ch. Cas. 571. In Campbell v, Radnor, the Court held 
a bequest of ,C7,000, to be laid out in the purchase of lands in Tteland, and 
the rents and profits to be distributed among poor people in Ireland, &c., 
to be valid in law. 1 Rro. Ch. Cas. 171. So a legacy towards 
establihliing a bishop in America w'as supported, although no bishop was 
then established. Attorney-General y. Bishop of Chester, 1 Bro. Ch. Cas. 
444. In the late case of Curtis u. Ilutlon, a bequest of personal estate, 
lor the maintenance of a charity (a college) in Scotland, was established. 
14 Yes. 537. And in another still more recent case, a bequest in trust 
to the magistrates of Inverness in Scotland, to apply the interest and income 
for tlie education of certain boys, was enforced as a charity. Mackintosh 
y. Townsend, 16 Yes. 330. See also Trustees of Baptist Association v. 
Smith, 3 Peters, R. App. 500 to 503. Nor is the uniformity of tho cas^S 
broken in upon by tho doctrine in De Garcin w. Lawson, 4 Yes. jr, 433, 
note. There, the bequests were to Roman Catholic clergymen, or for 
Roman Catholic establishments, and w'cro considered as void and illegal, 
being equally against the policy and the enactments of the British legisla- 
ture. See also 3 Peters, R. 500 to 503. 

^ De Garcin v. Lawson, 4 Yes. 433, note. 
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successor, shall judge most expedient, lYas held void.i 
But where a testator bequeathed the remainder of his 
property to the Government of Bengal, to bo applied 
to charitable, beneficial, aud public works at and in 
the city of Dccca in Bengal, it was held to be a valid 
charity.® « 

§ 1185. But every bequest, which, if it were to be 
executed in England, would be void under its mort- 
main laws, is not, as a matter of course, held to bo void 
sole'y on that account, when it is to be executed in a 
foreign country. There must be some other ingredient, 
making it reprehensible in point of public policy gene- 
rally, or bringing it within the reach of the mortmain 
acts. Thus, for example, money befjueathed by a will 
to bo laid out in lands abroad, (as in Scotland,) may bO 
a valid beciuest, and executed by an English Court of 
Equity, when money to be laid out in lands in England 
would bo hold a void bequest, as contrary to the mort- 
main acts of England.® 

§ 1186. Where money is boquoalhcd to charitable 
purposes abroad, which arc to be executed by persons 
within the same territorial jurisdiction where the Court 
of Equity sits, the latter will secure the fund, aud cause 
the charily to be administered under its own direction. 
But, where the charity is to bo established abroad, and 
is to be executed by persons there, the Court not hav- 
ing any jurisdiction to administer, it will simply order 


^ Smart w. Prujean, 6 Ves. 567 ; De Themmines v. Dc Jjonncviil, 5 
Buss. U. 292, 297. 

2 Milford V. Uaynolds, 1 Phillips, Ch. R. 185. 

3 Oliphant w. Hendric, 1 Pro. Cli. R. 571, and Mr. IJcIt’s note ; Mackin- 
tosh V. Townsend, 16 Ves. 330; 2 Madd. Ch. Pr. 50; 2 Funbl. Eq. R. 
2, Pt. 2, ch. 1, ^ 1, note (b). 
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the money to be paid over to the proper persons in the 
foreign country, who are selected by the testator as 
the instruments of his benevolence ; and will leave it to 
the foreign local tribunals to see to its due administra- 
tion.i 

§ 1187. It^s clear, upon principle, that the Court of 
Chancery, merely in virtue of its general jurisdiction 
over trusts, independently of the special jurisdiction con- 
ferred by the statute of 43d Elizabeth, ch. 4, must, in 
many cases, have a right to enforce the due perform- 
ance of charitable bequests; for (as has been well 
observed) the jurisdiction of Courts of Equity, with 
respect to charitable bequests, is derived from their 
general authority to carry into execution the trusts of 
a* will or other instrument, according to the intention 
expressed in that will or instrument.^ We shall pre- 
sently see that this is strictly true in all cases where 
the charity is definite in its objects, is lawful, and is to 
be executed and regulated by trustees' who are spe- 
cially appointed for the purpose.® But there are many 
cases (as wc shall also see) in which the jurisdiction 
exercised over charities in England can scarcely be 
said to belong to the Court of Chancery, as a Court 
of Equity ; and, where it is to be treated as a personal 
delegation of authority to the Chancellor, or as an act 
of the Crown, through the instrumentality of that dig- 
nitary.* 


1 The Provost of Edinburgh v, Aubery, Ambler, 11. 236 ; Attorney- 
General V. Lepine, 2 Swansi. II. 181; S. C. 19 Ves. 309 ; Emery v, Ilill, 
1 lluss. R. 112 ; Minet i>. Vulliaray, 1 Russ. II. 113, note. 

2 Attorney -General, v. Ironmongers’ Company, 2 Mylne & Keen, 5Sl ; 
Post,^ 1191. 

2 Post, § 1191. 

^ Post, $ 1188, 1190. 


52* 
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§ 1188. The jurisdiction exercised the Chancellor, 
under the Statute of 43d Eliziibcth, ch. 4, over chari- 
table uses, is held to be personal in hiin, and not exer- 
cised in virtue of his ordinary or extraordinary juris- 
diction in Chancery ; and in this respect it resembles 
the jurisdiction exercised by liim in case^of idiots and 
lunatics, which is exercised purely as the personal 
delegate of the Crown.* Where a commission has 
issued under that stsitute, any person, excepting to the 
decree of the commissioners, is treated as a plaintiff in 
an original cause in Chancery, and the respondents as 
defendants ; and in the examination of witnesses in the 
cause, thus brought by way of appeal before the Chan- 
cellor, neither side is bound by what appeared before 
thv; commissioners ; but they may set forth new mattcl, 
ii they think proper. If it were not considered on such 
an- appeal, as an original cause, the Court could know 
nothing of the merits ; for the evidence before a jury, 
or before the commissioners under the commission, is 
not taken in writing, but is viva vocc ; and therefore it 
could not be known to the appellate Court. 

§ 1189. Eut, as the Court of Chancery may also pro- 
ceed in many, although not in all, cases of charities by 
original bill, as well as by commission under the Statute 
of Elizabeth, the jurisdiction has become mixed in prac- 
tice ; that is to say, the jurisdiction of bringing inform- 
ations in the name of the Attorney-General has been 
mixed with the jurisdiction given to the Chancellor by 


1 3 Bl. Comm. 427, 428. 

3 Corporation of Butford v, Lenthall, 2 Aik. 552 ; 3 Black. Comm. 427 
2 Fonbl. Eq. B. 2, Ft. 2, ch. 1, § 1, and note (a.) 
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the statute.^ So that it is not always easy to ascertain 
in what cases he acts as a judge, administering the 
common"^ duties of a Court of Equity, and in what cases 
he acts as a mere delegate of the crown, administering 
its peculiar duties and prerogatives. And again, there 
is a distinction between cases of charity, where the 
Chancellor is to act in the Court of Chancery, and cases 
where the charity is to bo administered by the King, 
by his sign-manual. But in practice the cases Jiavc 
often been confounded from similar causes.® 

§ 1190. The general doctrine in England is, that the 
King, as par&is pcdruo, has a right to guard and enforce 
all charities of a public nature, by virtue of his general 
superintending power over the public interests, where 
no other person is intrusted with that right.® Wherever, 
therefore, money is given to charity generally, and in- 
definitely, without any trustees pointed out, who are to 
administer it, there does not seem to be any difficulty, 
in considering it as a personal trust, devolved upon the 
King, as a constitutional trustee, to be administered by 
him, through the only proper functionary known to that 
government, namely, the Lord Chancellor, who is em- 
phatically, for all public purposes of this sort, styled 
the keeper of his conscience.* In such a case, it is not. 


1 \\ r>Iack. Comm. lOT; Anon. 1 Ch. Cas. ; West v, Knight, 

1 Ch. Cas. 134. 

Moggiiilgc r. Thackwcll, 7 Ves. 83 to 86. 

3 3 lilack. Comm. 427 ; 3 Fonhl. Eq. B. 2, Pt. 2, ch. 1, § 1, note (a) ; 
Attornoy-Ceneral v. Middleton, 2 Ves. 327 ; Moggridge v. Thackwcll, 7 
Vcs. 35, B3; Cary i\ Bertie, 2 Vein. 233, 342; Eyre r. Countess of 
Shaftsbury, 2 P. Will. 119. 

^ Ibid.; Cooper, Eq. PI. Introd. xxvii. ; Cary v. Bertie, 2 Vern. 333, 
342 ; Mitf. PI. by Jeremy, 7, 39, 101, note (//) ; Bailiflfs of Burford r. Len- 
thall, 2 Aik. 551. In all these cases, the mode in which the establishment 
and administration of the charity is usually accomplished, is upon an inform- 
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ordinarily, very important whether the Chancellor acts 
as the special delegate of the Crown, or the King acts 
under the sign-manual, through his Chancellor guiding 
his discretion. In practice, however, it has been found 
very difficult to distinguish in what cases the one or the 
other course ought, upon the strict principles of pre- 
rogative, to be adopted. For, where money has been 
given to trustees for charity generally, without any ob- 
jects selected, the charity has sometimes been adminis- 
terrJ by the King, under his sign-manual, and some- 
times by the Court of Chancery. Lord Eldon, after a 
full review of all the cases, came to the conclusion 
(which is now the settled rule) that, where there is a 
general indefinite purpose of charity, not fixing itself 
upon any particular object, the disposition and adminis- 
tration of it are in the King by his sign-manual.^ But, 
where the gift is to trustees, with general objects, or 
with some particular objects pointed out, there the Court 
of Chancery will take upon itself the administration of 


ation filed by the Attorney-General, ex officio^ at the relation of some in- 
formant, upon which the Lord Chancellor acts generally in the same man- 
ner and by the same proceedings, as lie would upon a bill in Cliaiiocry. 
Tho whole matter of charities has been regulated by recent statutes, (52 
Geo. 3, ch. 101 ; 59 Geo. 3, ch. 91,) so that proceedings may now, in 
many cases, be had to establish and execute them in a more brief and sum- 
mary manner than formerly. See 2 Fonbl. Eq. B. 2, Pt. 2, ch. 1 , ^ 1, note 
(a ) ; 3 Bl. Comm. 427; Reeve v. Attorney- General, 3 Hare, R. 197, 199. 

1 In cases of superstitious uses, the charity has been held to be subject 
to the administration of the crown, under the sign-manual, as an indefinite 
purpose of charity. See Mills v. Farmer, 1 Meriv. R. 100, 101 ; De 
Themmines v. De Bonneval, 5 Russ. R. 292, 293 ; 2 Fonbl. Eq. B. 2, 
Pt. 2, ch. 1, § 3, note (i) ; Attorney-General v. Herrick, Ambl. R. 712 ; 
Da Costa v. De Pas, Ambler, R. 228; S. C. 2 Swanst. R. 489, note ; 2 
Roper on Legacies, by White, ch. 19, ^ 2, p. Ill to 117. • 
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the charity, and execute it under a scheme to be re- 
ported by a master.^ 

§ 1191. But, where a charity is definite in its ob- 
jects, and lawful in its creation, and it is to be executed 


1 Moggridg-e v. Thackwell, 7 Ves. 36, 75, 85, 86 ; Attorney-General v, 
Matthews, 2 Lev. 167; Attorney-General t*. Herrick, Ambler, R. 712; 
Da Costa v. Do Pas, Ambler, R. 228, and Mr. Blunt’s note ; S. C. 2 
Swanst. 489, note ; Mills v. Farmer, 1 Meriv. R. 55 ; Attorney-General y. 
Wansay, 15 Ves. 231; Ommaney v. Butcher, 1 Turn. & Russ. R. 260, 
270 ; Paiee t». Archbishop of Canterbury, 14 Ves. 372 ; Waldo v, Caley, 
16 Ves. 206; Attorney-General v. Price, 17 Ves. 371 ; 3 Peters, R. 498 
to 500 ; 2 Roper on Legacies, by White, ch. 19, ^ 5, p. 164 to 215 ; Reeve 
V. Attorney-General, 3 Hare, R. 191, 197. The following statement of 
the practice of the Court of Chancery, in regard to charities, taken from 
Mr. Fonblanque on Equity, (Vol. 2, B. 2, Pt. 2, ch. 1, ^ 3, note t,) may 
not bo unacceptable, as a further illustration of the mode of efleclualing 
the objects. “ With respect to gifts to charitable uses, where no specific 
description of objects is pointed out, the Court of Chancery will, in 
respect to the general charitable purpose appearing, direct the mode of 
giving it effect. Attorney- General i\ Ilerick, Ambl. 712; Attorney- 
General V. The Painters’ Company, 2 Cox, R. 56. And this is agreeable 
to the rule of the Civil Law, which is so peculiarly favorable to charities, 
that legacies to pious or public uses shall not fail from the want of cer- 
tainty as to the piirlicular object intended. See 2 Domat, Civ. Law, 161, 
102. If not only the general purpose appear, but also a particular de- 
scription of persons or objects he referred to, though as betw'een such per- 
sons or objects llie parly has made no selection ; yet the Court will confine 
its discretion in supplying such omissions within the limits of such general 
description. White o. While, 1 Bro. Ch. R. 12; Moggridge v. Thackwell, 

3 Bro. C!i. R. 517 ; Attorney-General v, Clarke, Ambl. 422 ; Waller v. 
Childs, Ambl. 524; Ailorney-Gcncral v, Wansay, 15 Ves. 231. If the 
object of the gift be certain, but not at present in existence, }et if its 
existence may be expected hereafter, the Court will neither consider the 
gift lapsed, nor apply it to a different use. Aylct v. Dodd, 2 Aik. 238; 
Attorney-General v. Lady Downing, Ambl. 571 ; Attorney-General v. 
Oglander, 3 Bro. Ch. Rep, 166. But if the charity or object of the gift be 
precisely pointed out, and fail, it seems then, in general, that it shall not be 
applied to another. Attorney-General v. Bishop of Oxford, 1 Bro..Ch. R. 
379 ; Attorney-General v. Goulding, 2 Bro. Ch. R. 429. But see also 
Attorney-General w. City of London, 3 Bro. Ch. R. 171 ; 1 Ves. jr. 243 ; 
Shanley v. Baker, 4 Ves. 732.” 
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and regulated by trustees, whether they are private 
individuals or a corporation ; there, the administration 
properly belongs to such trustees; and the King, as 
parens pairiw, has no general authority to regulate or 
control the administration of the funds. In all such 
cases, however, if there be any abuse or misuse of the 
funds by the trustees, the Court of Chancery will in- 
terpose, at the instance of the Attorney-General, or the 
parlies in interest, to correct such abuse or misuse of 
the finds. But, in such cases, the inlei'position of the 
Court is properly referable to its general jurisdiction, 
as a Court of Equity, to prevent abuse of a trust, and 
not to any original right to direct the management of a 
charity, or the conduct of the trustees.^ Indeed, if the 
trustees of the charity should grossly abuse their trust, 
a Court of Equity may go the length of taking it away 
from them, and commit the administration of the cha- 
rity to other hands.® But this is no more than the 
Cohrt will do, in proper cases, for any gross abuse of 
other trusts. 

§ 1191 a. Some doctrines on the subject of what 
constitutes such an abuse or misuse of charitable trusts, 
and especially of trusts of a religious nature, by trus- 


1 2 Fonbl. Eq. 13. 2, Pt. 2, ch, 1,^1, note (<z) ; ^ Id. 3, note (?) ; Attor- 
ney-General V. Middleton, 2 Ves. 328; Cook v, Duckenfleld, 2 Aik, 567, 
569; Attorney-General r. Foundling Hospital, 4 Bro. Ch. R. 165; S. C. 
2 Ves. jr. 42 ; Philadelphia Baptist Association v, Snoith, 4 Wheat. 1 ; 
S. C. 3 Peters, R. App. 498 to 500. 

.2 Attorney-General v. Mayor of Coventry, 7 Bro. Pari. Cas. 236 ; At- 
torney-General V. Earl of Clarendon, 17 Ves, 491, 499 ; Attorney-General 
V. Utica Insurance Company, 2 Johns. Ch. 11. 389; Bridgcman on Duke 
on Char. Uses, 574, &c. ; In re Chertsey Market, 6 Price, R. 261. Under 
what circumstances a Court of Equity will sanction the alienation of 
charitable property, eee Attorney-General v. South Sea Company, 4 Bea- 
van, R. 453. 
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tees, have been recently promulgated, which are of 
such deep interest, and general application, that they 
seem to require a brief notice in this place. Thus, 
where a meeting-house was founded by certain Pro- 
testant Dissenters, and the property vested in trustees, 
upon the trust to be used “for the worship and service 
of God ; ” it has been held, that no doctrines ought to 
be allowed to bo .taught in it which were opposed to 
the opinions of the founders, although those opinions 
were not expressed in the trust deed, and no particu- 
lar doctrines were there required to be taught; and 
that it would be a breach of trust in the trustees to 
allow any other doctrines than those of the founders to 
be so taught. So that, if the founders were Trinita- 
rians, no Unitarian doctrine should be allowed to bo 
taught there ; and ^ converso, if the founders were Uni- 
tarian, the doctrines of Trinitarians should not there 
be taught. The effect of this doctrine is, to expound 
the language of the instrument, not upon its own 
terms, but to incorporate into them the presumed 
parol intentions of the parties, not expressed in the 
instrument. It hence assumes, as a necessary result, 
that the founders never .could intend, that any other 
religious doctrines than what they themselves then 
professed, should be taught therein, throughout all 
future times.* 


I Atlorney-Goneral v, Pearson, 7 Sim. R. 290 ; Drummond v. Attorney- 
General, 2 Kng. Law & Eq. R. 15, an important Case in the House of 
Lords. See also Glasgow College v. The Attorney-General, 1 House of 
Lords Cases, 800. Attorney-General v. Wilson, 16 Simons, 210 ; Attor- 
ney-General V. Gardner, 2 De Gex & Smale, 102 ; Attorney-General v. 
Muiiroe, 2 De Gex & Smale, 122 ; Attorney-General r. Murdock, 7 Hare, 
445; Attorney-General v. Hutton, 1 Drury, 480; Attorney-General w. 
Shore, 7 8irn. 11. 309, note. In this latter case, commonly known as the 
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§ 1102. It seems, that, with a view to encourage 
the discovery of charitable donations, given for indefi- 


case of Lady Ilcwley’s charily, LordLynclhursl,in giving judgment, slated 
the general grttund of the doctrine in these words : In every case of 
charity, whether the object of the charity be directed to religious purposes 
or to purposes purely civil, it is the duty of the Court to give effect to the 
intent of ilio founder, jirovidcd this can be done without infringing any 
knowm rule of Jaw. It is a principle that is uniformly acted upon in 
Courl‘- of Equity. If, as they have stated, the terms of the deed of 
foundation be clear and precise in the language, and clear and precise in 
the application, the course of the Court is free from difficulty. If, on the 
other hand, the terms which are made use of, arc obscure, doubtful, or 
equivocal, cither in themselves or in the application of them, it then be- 
comes the duty of the Court to ascertain by evidence, as well as it is able, 
what was the intent of the iounder of the charity, in what sense the par- 
ticular cx[)r(3ssions were used. It is a question of evidence, and that 
t ’idence will vary with the circumstances of each particular case. It is a 
ques.ion of fact, to be determined ; and the moment the fact is known and 
ascertained, then the application of the principles is clear and easy. It 
can scarcely bo lu’ccssary to cite authorities in support of these principles. 
They arc founded in common sense and common justice; hut if it were 
necessary to refer to any aulhority, I might refer to the case, which has 
been already mentioned, the case of the Altorncy-Cencral r. Pearson, and 
to another case, w hich w as cited at the bar, the case in the House of Lords. 
Throughout those judgments, the principles, which have been staled, 
were acknowledged and acted upon by a noble and learned Judge, of more 
experience in Courts of JCouity, and more experience in questions of this 
nature, than any other living person.* I look upon it, then, that these 
principles are deal and established ; that they admit of no doubt what- 
ever.’' The case was finally carried to the House of Loids, where the 
decree of the Court below was affirmed, but upon grounds somewhat dif- 
ferent from and more qualilied than those which governed in that Court. 
Upon that occasion, the judges of the Courts of Law were called upon to 
express their opinions ; and not agreeing in their views, they delivered 
their opinions sn-iatim, all being in favor of the affiimance of the decree, 
except Mr. Justice Maule. The opinions are full of learning and instruc- 
tion apo.a that most difficult question, how far parol evidence is admissible, 
of the opinions of the donor, to explain and modify the sense of the lan- 
guage used by him. The report in the House of Lords will bo found in 
9 Clark & Finnel. 355. See also 1 Oreenl. on Ev. § 295, note 1, 2d edit. 
It is not my design to enter into any comments upon the doctrine stated ir 
the text. That the judgments arc free from difficulty, and that they stand 
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nite purposes, it is the practice for the Crown to reward 
the persons who make the communication, if they can 
brif g themselves within the scope of the charity, by 
giving them a part of the fund ; and the like practice, 
whether well or ill founded, takes place, also, in rela- 
tion to escheats.* 

§ 1192 a. It seems, that the statute of limitations, 
and the bar from lapse of time, will not be allowed to 
prevail in cases of charitable trusts, in the same man- 
ner as it would in cases of mere private trusts. Thus, 
ill the case of a charitable trust, where a corporation 
had purchased with notice of the trust, and had held 
the property under an adverse title for one hundred 
and fifty. years, it was decided^ that the corporation 
should reconvey the property upon the original, trusts.® 

§ 1193. These are the principal doctrines and deci- 
sions, under the Statute of hllizabcth, respecting chari- 
table uses, which it seems most important to bring in 
review before the learned reader. It may not be use- 
less to add, that the Statute of Mortmain and Charities 
of the 9lh of Geo. II., ch. 30, has very materially nar- 
rowed the extent and operation of the Statute of Eliza- 
beth ; and has formed a permanent barrier against what 
the statute declares to be a “public mischief,” which 
“had of late greatly increased, by many large arid im- 
provident alienations or dispositions, made by languish- 


upnn as unquestionable principles, as the learned Judges suppose in their 
reasoning, may admit of serious doubt and discussion. No such doctrine 
has, as yet, ever been promulgated in America ; and, from the peculiar 
circumstances of tho country and the diversity of religious opinions, it is 
improbable that it ever will be. But see ante, ^ 1182, note; Miller v. 
Gable, 3 Denio, R. (N. Y.) 4U2. 

^ Per Lord Eldon, in Moggridge v. Tbackwell, 7 Ves. 3fi, 71. 

® Attorney-C^eral v. Christ’s Hospital, 3 Myliie & Keen, 344. 

EQ, JUK. — VOL. II. 53 



626 


EQUITY JUEISPRUDENCE. 


[CH. XXXIL 


ing and dying persons, or others, to uses called charitable 
uses, to take place after their deaths, to the disherison 
of their lawful heirs.” 

§ 1194. This statute of 9th George IL, ch. 36, was 
never extended to, or adopted by, the American Colo- 
nies generally.^ But certain of the provisions of it, 
and of the older Statutes of Mortmain,'^ have been 
adopted by. some of the States of the Union.® And it 
descrvo.s the consideration of every wise and enlight- 
ened American legislator, whether provisions, similar 
to those of this celebrated statute, are not proper to be 
enacted in this country, with a view to prevent undue 
influence and imposition upon pious and feeble minds 
in their last moments, and to check an unfortunate pro- 
pensity, (which is sometimes found to exist under a 
bigoted fanaticism,) the desire to acquire fame, as a 
religious devotee and benefactor, at the expense of all 
the natural claims of blood and parental duty. 


1 Attornry-fj'pfieral v, Sjuvvart, 2 Mcriv. K, M3. 

2 Tiic Till of JOdw. I., stal. 2, De Relip:it)i>is ; the ISlIi of Edw. 1., ch. 
32; Ihc I5ili of Kicliard If., ch. 5; and the 23d of Hen. VIII , cli. 10. 

3 Binney, R. App. 020; Law’.s of New York, scss. 3C, cli. 00, § 4 ; 
Jackyon v. ilamniuiid, 2 Cain. Cus. in Err. 337. 
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CHAPTER XXXIIL 

lAIPLIED TRUSTS. 

§ 1195. We have now, in pursuance of the plan 
already laid down,^ gone over some of the most im- 
portant branches of Express Trusts, and shall next pro- 
ceed to the consideration of some of the more usual 
cases of implied trusts, including therein cases of con- 
structive and resulting trusts.^ Implied trusts may bo 
divided into two general classes; first, those which 
stand upon the presumed intention of the parties; 


1 Ante, ^ OfiO to 982. 

~ Lord ham’s judgment, in Cook v. Fountain, ?> Swanst. R. 585, 

contains a classification of trusts, and of the general principles, which 
regulate implied trusts. “All trusts” (said he) “ arceiiher, first express 
trusts, which are raised and created by act* of the parties; or implied 
trusts, which are raised or created by act or construction of law. Again ; 
express trusts are declared cither by word or writing ; and these declara- 
tions appear, cither by direct and manifest proof, or violent and necessary 
presiiinpiion. These last are commonly called presumptive trusts ; and 
that is, when the Court, upon consideration of all circumstances, presumes 
there was a declaration, cither by word or writing, though the plain and 
direct proof thereof be not extant. In the case in question, there is no 
ptelence of any proof that there was a trust declared, either by word or 
in writing; so the trust, if there be any, must either be implied by the 
law, or presumed by the Court. There is one good, general, and infallible 
rule, that goes to both these kinds of trust. It is such a general rule as 
never deceives ; a general rule, to which there is no exception ; and that is 
this : the law never implies, the Court never presumes a trust, but in case 
of absolute necessity. The reason of this rule is sacred ; for if the Chan- 
cery do once take liberty to construe a trust by implication of law, or to 
presume a trust unnecessarily, away is opened to the Lord (‘hanccllor, to 
construe or presume any man in England out of his estate. And so, at 
last, every case in Court will become casus pro amieo.” 
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secondly, those, which arc independent of any such 
intention, and are forced upon the conscience of the 
party by operation of law; as, for example, in cases 
of meditated fraud, imposition, notice of an adverse 
Equity, and other cases of a similar nature. It has 
been said to be a general rule, that the law never im- 
plies, and a Court of Equity never presumes, a trust, 
except ill case of absolute necessity.^ Perhaps, this is 
stating the doctrine a little too strongly. The more 
correct exposition of the general rule would seem to 
be, that a trust is never presumed or implied, as 
intended by the parties, unlc.ss, taking all the circum- 
stances together, that is the fair and reasonable inter- 
pretation of their acts and transactions. 

§ 11 9G. And, first, let us consider sueh implied ti’u.sts 
as are founded in the supposed intention of the parties. 
The most simple form, perhaps, in which such an im- 
plied trust can be presented, is that of money, or other 
property, delivered by one person to another, to be by 
the latter paid or delivered over to and for the benefit 
of a third person. In such a case, (as we have seen,®) 
the party so receiving the money, or other property, 
holds it upon a trust; a trust necessarily implied from 
the nature of the transaction, in favor of such bene- 
ficiary, although no cxpre.ss agreement has been entered 
into, to that elTect.’ But, even here, the trust is not, 
under all circumstances, absolute ; for if the trust is 
purely voluntary, and without any consideration, and 
the beneficiary has not become a party to it by his ex- 


1 Cook V. Fountain , 3 Swanst. K. 501, 592. 

9 Ante, $ 1011 ; Com. Dig. Chanrery, 4 W. 5. 

3 4 Kent, Comm. Lect. 61, p. 307, 3(1 edit. ; Com. Dig. Chancery^ 4 


W. 5. 
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press, assetii: after notice of it, it is revocable; and if 
revoked, then the original trust is gone, and an implied 
trust results in favor of the party who originally 
created it^ 

§ 1190 a. Another form in which a resulting trust 
may appear, is, where there are certain trusts created 
either by will or deed, which fail in whole or in part ; 
or which are of such an indefinite nature that Courts 
of Equity will not carry them into effect ; or which are 
illegal in their nature and character ; or which are fully 
executed, and yet leave an unexhausted residuum. In 
all such cases, there will arise a resulting trust to the 
party creating the trust, or to his heirs and legal repre- 
sentatives, as the case may require.® 


1 Ante, 972, 103(5 104L to 1043 ; Linton v, Hyde, 2 Mndd. IL 91 ; 

Priddy v. Rose, 3 Meriv. II. 102 ; Dearie v. Hall, 3 Russ. 11. 1 ; Loveridire 

Cooper, 3 Russ. R. 30; Papfe y. Broom, 4 Russ. R. 6; Walwyn r. 
Coutts, 3 Meriv. R. 707 ; S. C. 3 Simons, R. 14 ; Garrard r. Lord Lai> 
derdale, 3 Simons, R. 1 ; S. C. 2 Russ & Mylnc, 451 ; Leman v. Whitcly, 
4 Russ. R. 427. 

2 Stubbs r. Sargeon, 2 Keen, R, 255; Ommaney r. Butcher, 1 Turn. 
& Russ. R. 2H0, 270 ; Wood v. Cox, 2 Mylne & Crai^, 684 ; S. C. I 
Keen, 317; Cook v. JIutcliinson, I Keen, 12, 50; Ante, ^ 979 a, 979 A, 
1071, 1073, 1156, 1157, 1183. In Cook v. Hutchinson, 1 Keen, R. 42,50, 
where a father made a deed to a son upon certain trusts lor himself, his 
wife, and her children by him, after his decease, and no trust was declared 
of the surplus, it was held, that there was no resiiltinff trust to the father; 
and that the son took the surplus. On this occasion, Lord Langdale said : 
“ Upon this deed a question is made, whether there is or is not a lesulting 
trust to the grantor as to the surplus, with respect to whicdi there is no 
declaration of trust ; and for the purpose of determining that question, it 
is necessary to look carefully to the language of the deed and to the cir- 
cumstances of the particular case. In general, wdiere an estate or fond 
is given in trust for a particular purpose, the remainder, after that purpose 
is satisfied, will result to the grantor; but that resulting trust may be re- 
butted even by parol evidence, and certainly cannot take effect, where a 
contrary intention, to be collected from the w'holc instrument, is indicated 
by the grantor. The distinctions applicable to cases of this kind are 

53 * 
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§ 1197. Another common transaction, which gives 
rise to the presumption of an implied resulting use or 
trust is, where a conveyance is made of land or other 
property without any consideration, express or implied, 
or any distinct use or trust stated. In such a case, the 
intent is presumed to he, that it shall be held by the 
grantee for the benefit of the grantor, as a resulting 
trust.* But if there be an express declaration, that it is 
to be -in trust, or for the use of another person, nothing 


pointed out in the case of King t\ Deni&on, by Lord Eldon, who adopts 
the principles laid down by Lord Hardwickc in Hill v. The Bishop of Lon- 
don. The conclusion to which Lord llardwicke comes, is, thaf the ques- 
tion, whether there 's or is not a resulting trust, must depend upon the 
Intention of the grantor. ‘ No general rule,* he observes, ‘ is to be laid 
down, unless, where a real estate is devised to be sold for payment of 
debts, and no more is said ; there it is clearly a Tcsulting trust. But if 
any particular reason occurs why the testator should intend a beneficial 
interest to the devisee, there are no precedents to warrant the Court to 
sa}', it shall not he a beneficial interest.’ Lot us consider what was the 
intention of the grantor of this deed. The father, being upwards of eighty 
years of age, executes a deed, which recites, that he was desirous of 
settling the property to which he was entitled, then^n described, in such 
manner as to make a provision fur himself during his life, and for his wife 
and children after his death, and for such other purposes as were therein- 
after expressed. This was the object he had in view ; this was his inten- 
tion as expressed in the instrument. He proceeds to make a release and 
assignment of the property comprised in the deed, to his son, ‘ upon the 
trusts thereinafter declared concerning the same; ’ and, when he comes to 
declare those trusts, he docs not exhaust the whole of the property. But 
1 am of opinion that this is immaterial ; for, after having carefully looked 
through the whole of this deed, 1 have come to the conclusion, considering 
the relation between the parties, and the object and purport of the instru- 
ment, that the father intended to part with all bcnericial interest in the pro- 
perty^ and that he meant his son to have the benefit of tbal part of the 
property of which the trusts are not expressly declared.” Sec 1 ovvier v. 
Garlike, 1 Russ. & Mylne, 233 ; Post, ^ 1200. 

1 2 Black. Comm. 330 ; Bac. Abr. Uses, and Trusts (1.) Id. Trusts, 
(C.) ; Cum. Dig. Chancery, W. 3. See also Burgess v, Wlieate, 1 Eden, 
R. 206, 207 ; Post, ^ 1200. 
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will be presumed against such a declaration. And H 
there be either a good or a valuable consideration, thc^d 
Equity will immediately raise a use or trust corresr 
pendent to such consideration,^ in the absence of any 
controlling declaration or other circumstances. 

§ 1198. This is in strict conformity to the rule of the 
Common Law, applied to resulting uses, which, indeed, 
were originally nothing but resulting trusts. Thus, a 
feolFment, made without consideration, was, at a very 
early period of the Common Law, held to bo made for 
the use of the feoffor.® Lord Bacon, after repudiating 
a distinction set up in Dyer, 140 b, assigning the origin 
of this doctrine to the time of the statute, quia anjaiores, 
said: "The intendment of an use to the feoffor, where 
the feoffment was made without consideration, grew 
long after, when uses waxed general; and for this rea- 
son; because, when feoffments were made, it grew 
doubtful whether the estates were in use or in purchase, 
because purchases were things notorious, and uses were 
things secret. The Chancellor thought it more conve- 
nient to put thp purchaser to prove his consideration, 
than the feoffor and his heiis to prove the trust ; and 
so made the intendments towards the use, and put the 
proof upon the purchaser.”® Be the origin of the doc- 
trine, however, as it may, it is firmly established in 
Equity Jurisprudence in matters of trust. And it is 
not in any manner affected by the provisions of th^ 
Statute of Frauds of 29th Charles II., ch. 3 ; for thaF 
statute contains an express exception of trusts arising 


1 Ibid. , Post, ^ 1199. 

® Ibid. , Dyer v Dyer, 2 Cox, R. 93, 93 , Post, ^ 1201. 

® Bacon on Uses, 317, 2 Fonbl. Eq. B. 2, ch. 2, ^ 1, and note (d) j Id. 
§ 2, notes (//,) (i). “ 
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by implication, and transferred and extinguished by 
acts of law.”^ 

§ 1199. The same principle applies to cases, where 
a man makes a feoffment, or other conveyance, and 
parts with or limits a particular estate only, and leaves 
the residue undisposed of. In such a case the residue 
will result to llio use of the feoffor or grantor, even 
though the ■ feoffment or conveyance be made for a 
consideration. For it is the intent which guides the 
use ; and, hero, the party having expressly declared a 
particular estate of the use, the presumption is, that 
if he had intended to part with the residue, he would 
have declared that intention also.® This distinction, 
however, is to be observed in cases, where a consider- 
ation, although purely nominal, is stated in the deed. 
If no uses are declared, the grantee will take the whole 
use j and there will be no resulting use for the grantor; 
beeause the payment, even of a nominal consideration, 
shows an intent, that the grantee should have some 
use ; and no other being specified, he must take the 
whole use. Hut, whore a particular use is declared, 
there the residue of the use results to tho grantor ; 


1 Cu. Lilt. 290 h, Bulli!r‘.-= n<ite, § 8; I’ac. Abr. Trusts (C); Lamplugh 
V. Lamplugh, 1 P. Will. 112, 113 ; 2 Foiibl. Eq. 15. 2, ch. 2, 4 

Id. pb. 5, ^ 5, imie ('/) ; Ante, ^ 972. In cases within the Statute 
of 29 Charles 11., ch. 3, it is not necessary that the trust shonld be in 
writing. It is sulTicient if it is manifested and proved by writing, that is, 
there should be evidence in writing, proving that there was such a trust. 
Sugden on Vendors, ch. 15, ^ 1, p. 019 to Oil (7lli edit.) 

* 2 Eoiibl. Eq. 11. 2, ch..5, ^ 1, note (a) ; Id.^ 4, notes (in') (n) ; Id. ch. 0, 
^ 1, note (u ) ; Co. Litl. 23 ; Shortridge v. Lanipugli, 2 Lord Kayin. 798 ; 
S. C. 7 Mod. 71 ; Lloyd e. Spillel, 2 Atk. 119, ISO; Pyhus ». Milford, 1 
Vent. 372 ; lleiihow p. Townsend, 1 Myine & Keen, 500 ; Post, ^ 1202. 
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for the presumption, that the grantor meant to, part 
with the whole use, is thereby repelled.* 


* Ibid. — As the doctrine of resulting uses and trusts is founded upon a 
mere implication of law, it may be proper here to observe, that parol evi- 
dence, is generally admissible fur the purpose of rebutting such resulting 
use or trust. See 2 Fonb). Eq. B. 3, ch. 5, {^3, note (/,) and cases there 
cited ; Jeremy on Eq. Jurisd. B. 1, ch. 1, $ 2, p. 8f) to 91. See Benbow i\ 
Townsend, 1 Mylne & Keen, 506 ; Post, ^ 1202; Cripps v. Jee, 4 Bro. 
Ch. R. 472. The late case of Leman v. Whitnr 7 , (4 Russ. R. 422,) stands 
upon the utmost limits of the doctrine of the inadmissibility of parol evi- 
dence, as to resulting trusts. A son had conveyed an estate to his father 
nominally as purchaser for the consideration expressed in the deed of 
£i00f but really as a trustee, in order that the father, who was in better 
credit than the son, might raise money upon it by way of mortgage for the 
use of the son. The father died shorily afterwards before any money was 
raised, having by his will made a general devise of all his real estate. The 
case was held by Sir John Leach to be wiihm the Statute of Frauds, and 
that parol evidence was not admissible to pr<we the trust. On this occasion 
the learned Judge said : — “There is here no pretence of fraud, nor is 
there any misapprebeiision of the parti(‘s, wnh respect to the effect of the 
instruments. It was intended thatilie father should, by legal instruments, 
appear to be the legal owner of the estate. There is here no trust arising 
or resulting by the implication or consiruciion of law. The case of Cripps 
V. Lee is the nearest to this case in us circumslancps. There, the estate 
being subject to certain encumbrances, the grantor mortgaged the equity of 
redemption by , deeds of lease and release to two persons of the name of 
Rogers, as purchasers, fur a consideration slated in the deed; the real 
intention of the parties being, that the Rogerses should be mere trustees 
for the gr.'intor, and should procceed to sell the estate, and, after paying 
the encumbrances, should pay the surplus money to the grantor. In the 
book of accounts of one of the Rogerses, lliere appeared an entry, in liia 
handwriting, of a year's interest paid to an encumbrancer on the estate, 
on an account of the grantor, and other entries of the re[)ayment of that 
interest to Rogers by the grantor ; and there was also evidence of a note 
and bond given by the Rogerses to a creditor of the grantor, in which they 
stated themselves to be trustees of the estate of the grantor. Lord Kenyon 
held, that this written evidence, being inconsistent with the fad that the 
Rogerses were the actual purchasers of the equity of redemption, further 
evidence was admissible to prove the truth of the transaction. Unfortu- 
nately there is here no evidence in writing which is inconsistent with the 
fact that the father was the actual purchaser of this estate ; and it does, 
appear to me that, to give effect to the trust here, would be in truth 
to repeal the {Statute of Frauds. Considering myself bound, therefore, to 
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J 1200. The same principle applies to caises where 
the whole of the estate is conveyed or devised, but for 
particular objects and purposes, or on particular trusts. 
In all such cases, if those objects or purposes or trusts, 
by accident or otherwise, fail, and do not take effect ; 
or, if they are all accomplished, and do not exhaust 
the whole property ; •there, a resulting trust will arise, 
for the benefit of the grantor or devisor and his heirs.* 

6 1201. Upon similar giounds, where a man buys 
land in the name of another, and pays the consideration 
money, the land will generally ho held by the grantee 
in trust for the person who so pays the consideration 
money.- This, as an established doctrine, is, now, not 


treat this case as a purchase by the filhcr from the plaintiff, there docs, 
however, ari‘>c an eijuity loi tho plaintiff, which, conbi&tently with the 
facts stated and proved, and under the pri>er for jjencral relief, he is en- 
titled to cl mil. It IS stated and pio\t(J that no pait o( the alle^^ed price or 
consideration of 1100 was e\cr pud by the lathei to llit plaintiff, and the 
plaintiff, therefore, as vendor, has i In n on the estate toi thib buni of i 100 ; 
and the decree mubt be accordingly.*' Ante, § 1106 a, , Squire r. 
Harder, 1 I’aigc, It. 401 

1 2 I’onbl Kq 13. 2, ch 5, ^ 1, note («),' Id J3. 2, ch H, § 2, note (a) ; 
Cruse r Barley, 3 P. Wdl, 20, and Mr. CoxSnoto (1) , Kijrley v. Water- 
worth, 7 Ves. 425, 435 ; 2 Powell on Devi&( s, by J.irm in, cli 3, p. 32 to 
36, and ch. 5, p. 77 to 102, 4 Kent Comm Lect 01, p J07 (llli edit ) , 
Jeiemy on Eq Jurisd. T3. 1, ch 1, ^ 2, p. 13; Jd p 130, 131 , Hobart 
Countcs<» of iSuflolk, 2 Vern. 614 , Hill J3ishop of London, I Aik. 618 
to 620, Robinson v. Taylor, 1 Ves. jr. 44, IS. C. 2 iiro. Ch?R. 589; 
Stanfield v llabergham, 10 Vcb. 273 , Tregonwell t\ Sjdeiiham, 3 Dow, 

R. 191 , Chilly c Parker, 2 Ves jr. 271 ; Ante § 1156 to 1158, 1183. 

2 Com. Dig Clinnotii/, 3 W. 3 , 2 Fonbl. Eq 13. 2, ch. 5,^ 1, note (a) ; 

3 Wooddos. Lect 67, p. 438, 430; (’o. Lilt. 290 5., Butler’s note (1,) 

^ 8; Sugden on Vendors, ch. 15, <^2, p.015 to OJO (7lh edit.) ; Bac. Abr. 
Uses (I.); Id. Tum (C.) , Young i;. Poachy, 2 Atk. 256; Lloyd r. 
Spiilet, 2 Atk. 150, and Mr. Sander’s note (2) ; Scott v. Fenhoullet, 1 
I3ro. Ch. R. 69, 70; Lane v. Dighton, Ambler, R. 409, 411, Finch i?. 
Finch, 15 Ves. 60 ; Mackreth v. Symmons, 15 A"es 350 ; Wray y. Steele, ' 
^ y. & Beam. 388 ; 2 Madd. Ch. Pr. 98; Boyd v, McLean, I Johns. Ch. 
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open to controversy. But there are exceptions to 
which stand" upon peculiar reasons, (to he presently no 
tioed,) and which are quite consistent with the general 


B. 58*2 ; Botsford v. Burr, 2 Johns. Ch. R. 405 ; Steere v. Steere, 5 Johns. 
Ch. R. 1 ; Powell V. Monsnn and Bnmfield Manufacturing Company, 3 
Mason, R. 30*2, 303 ; 4 Kent, Comm. Lect. 01. p. 305, 306 (Bh edit.)*; 2 
Msidd. Ch. Pr. 97, 98, 108 ; Jackson v, Moore, 6 Cowen, R. TOO ; Jeremy 
on Eq Jurisd. B. 1, ch. 1, ^ 2, p. 85 to 94. — Mr. Sanders, in his note (2) 
to Lloyd V. Spillpt, 2 Atk. 150, referring to this same position as it is there 
laid down by Lord Hardwickc, remarks, “With respect to this position, 
the following observations occur. If the consideration money is expressed 
in the deed to be paid by the person, in whose name the conveyance is 
taken, and noihing appears in such conveyance to create a presumption 
that the purchase-money belonged to another, then parol proof cannot be 
admitted after the death of the nominal puichaser, to prove a resulting 
trust; for that would be contraiy to llic Statute of Frauds and Perjuries. 
Kirk V* Webb, Piec. Cti. 84 ; Walter de ('hirton’b ease, Jbid. 88; Heron 
V. Heron, Ibid. 163 ; Newton v, Preston, Ibid. 103 ; Gascoyne v. Thuiing, 
1 Vern. 330 ; Hooper n. Eyles, 2 Vein IbO ; Oop u. Norton, 2 Atk. 75. 
But if the nominal purchaser, m ins lifetime, gives a dcclaraticn of, or 
confesses the trust, then it lakes it out of the statute. Ambrose v. Am- 
brose, 1 P. Will. 322; Kyall v. Ryali, 1 Atk. 59, 60. In Lane r. Digh- 
ton, Ambl. R. 409, there was evidence in Mr. Dighton’s handwriting, 
that the trust stocks had been sold, and the money laid out from time to 
time in tho purchase of land. Ho, if it appears on the face of the con- 
veyance (whether by recital or olheiwi&e) that the purchase was made 
with the money of a third person, that W'lll cicate a trust iii his favor. 
Kiik v, Wthh, Prec. Ch. 81 ; Deg r. Deg, 2 P. Will. Ill ; Ry.ill v, Ry- 
ali, 1 Atk 59 ; Young v. Peachy, 2 Atk. 257.’’ As to the proper proof 
of the payment of the purchase-money in such a oase, Mr. Maddock, in 
lus Treitise on tho Piinciplos and Practice in Chancery, (vel. 2, p. 98,; 
siys : “ Such proof may appear, either from expressions or recitals in the 
purchase deed (See 2 Vern. 168; Piec. ( h. 101; Kirk v. Webb, Ibid. 
81, cited 1 Sanders on Uses, p. 258) ; or from some memorandum or note 
of the nominal purchaser (0*Hara v. O'Neal, 2 Eq. Abr. 745) ; or from 
his answer to a bill of d scovery (CoUinglon v. Fletcher, 2 Atk. 155 ; but 
see Edwards v. Moore, 4 Ves. 23, cited 1 Sand. 258) ; or from p*tpers left 
by him, and discovered after his death (Ryall v. Ryall, AmhI. R. 413; 
Lane t*. Dighton, Ibid. 409.) But, whether, after the death of the sup- 
posed nominal purchaser, parol proof alone is adnusbihle against the ex- 
press declaration of the deed, has been a subject of contro\ersy (seel 
Sand, on Uses, p. 259, and the note to Lloyd v. Spiliot, 2 Atk. 150 ; 
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doctrine. The clear result of all the cases, without a 
single exception, is (as has been well said by an emi- 
nent judge) that the trust of the legal estate, whether 
freehold, copyhold, or leasehold ; whether taken in the 
names of the * purchaser and others jointly, or in the 
name of others, without the purchaser ; whether in one 
np.me or several ; whether jointly or successively, (sue- 
eesMi'c,) results to the man, who advances ^e purchase- 
noney. This is a general proposition, supported by all 
the cases ; and there is nothing to contradict it. And it 
goes on a strict analogy to the rule of the Common 
Law, that, where a feollinent is made without considera- 
tion, the use results to the feollbr.^ In truth, it has its 
origin in the natural presumption, in the absence of all 
rebutting circumstances, that he who supplies the 
money, means the purchase to be for his own benefit, 
rather than for that of another ; and that the convey- 
ance in the name of the latter, is a matter of con- 
venience and arrangement between the parties, for other 
collateral purposes. The same doctrine is applied to 
cases where securities are taken in the name of another 
person. As if A. takes a bond in the name of B., for a 
debt due to himself, B. will be a trustee of A. for the 
money.® 


Koberts on Fraiiils, p, 90 ; Sugcl. Vend.^and Purch. 016,617 (7(h. edit.) ; 
2 Sugden on Vendors, p. 136, 137, 9th edit.,) allliongh it seems it may. 
See Lench v. Leneh, 10 Ve.s. 511.’^ See also Huyd v, McLean, 1 Johns. 
Ch. R. 582, where the subject is very* fully and learnedly discussed by 
Mr. Chancellor Kent, in his judgment. Sec also BoUford v. Burr, 2 
Johns. Ch. R. 404. ; Peabody v, Tarbell, 2 Cush. R. 23*2. 

1 Lord Ch. Baron Eyre, in Dyer v. Dyer, 2 Cox, R. 92, 93 ; Ante, 
^ 1108 ; 2 Sugden on Vendors, ch. 15 , ^ 2, p. 134, 135 (9th edit.) ; Id. 
p, 615 to 617 (7lh edit.) ; Boisford v. Burr, 2 Johns. Ch. R. 405 to 410^. 

^Ebrand v. Dancer, 2 Ch. Cases, 26; S. C. 1 Eq. Abr. 382, pi. 11 ; 
2 Madd. Ch. Pr. 101 ; Lloyd v. Read, 1 P. Will. (>07 ; Rider v, Kidder 
10 Yes. 366. 
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§ 1201 a. But the doctrine is strictly limited to 
cases, where the purchase has been made in the name 
of one person, and the purchase-money has been paid 
by another. For, where a man employs another per- 
son by parol as an agent, to buy an estate for him, and 
the latter buys it accordingly in his own name, and no 
part of the purchase-money is paid by the principal ; 
there, if the agent denies the trust, and there is no 
written agreement or document establishing it, he can- 
not, by a suit in Equity, compel the agent to convey 
the estate to him ; for (as has been truly said) that 
would be decidedly in the teeth of the Statute of 
Frauds.^ 

§ 1201 h. There is an exception to the doctrine of a 
resulting trust in favor of a purchaser, who pays the 
money, and takes the conveyance in the name of a 
third person, which stands upon a principle of public 
policy, and that is, that Courts of Equity will never 
raise a resulting trust, where it would contravefie any 
statutable provisions founded in public policy, or would 
assist the parties in evading these provisions. Thus, if 
an alien, for the purpose of evading any law of a State, 
prohibiting aliens from holding real estate, should pur- 
chase land, and pay the money, and take a conveyance 
in the name of a third person, ivithout any written 
declaration of trust, theu'e. Courts of Equity would 
never raise or enforce a resulting trust in favor of the 


1 Bartlett u. Pickersgill, 1 Eden, 515; S. C. 4 East, 577, note ; 2 Sug- 
den on Vendors, ch. 15, ^ 2, p. 139 (9tli edit.) See also llastel v. Hutch- 
inson, 1 Dick. 44 ; Rex v. Boston, 4 East, R. 572 ; Crop v. Norton, 
2 Atk. 74 ; S. C. 9 Mod. 11. 233 ; Botsford v. Burr, 2 Johns. Ch. K- 405, 
408 to 410; Post, ^ 1206. But see Post, ^ 120 a» 
eq. ju'k. — VOL. 11. 51 
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alien purchaser, in fraud of the rights of the State, or 
the law of the land.” 

§ 1202. But there are other exceptions to the doc- 
trine of a resulting or implied trust, even where the 
principal has paid the purchase-money, as has been 
already intimated, or, perhaps, more properly speaking, 
as the resulting or implied trust is, in such cases, a 
mere matter of presum pMon, it may be rebutted by the 
other circumstances established in evidence, and even 
by parol proofs, which satisfactorily contradict it.® And 
resulting or implied trusts in such cases may, in like 
manner be rebutted, as well to part of the land, as to 
part of the interest Jn the land purchased in the name 
of another.® Thus, where A. took a mortgage in the 
name of B., declaring that ho intended the mortgage 
to to for B.’s benefit, and that the principal, after his 
own death, should be B.’s ; and A. received the interest 
therefor during his lifetime ; it was held, that the mort- 
gage belonged to B. after the death of A.^ But a 
more common case of rebutting the presumption of a 
trust is, where the purchase may be fairly deemed to 
bo made for another from motives of natural love and 


I LegfTRlt V. Dubois, 5 Paige, R. IM. 

9 Dyer v. Dyer, 2 Cox, 11 93; 1 Abr. 3, pi. 1 to 5, p. 380, 381 ; 
Lloyd V. Read, 1 P. Will. C07 ; Graliam v. Graham, 1 Ves. jr. 275; IVIad- 
disori V. Andrew', 1 Ves. 57, 01 ; Co. Lill. 2!)0 />., Puller's note (1,) ^ 8 ; 
Ryall V. Ryall, 1 Aik. 59; S. C. Ambler, R. 413; Botsford v. Burr, 
2 Johns. Ch. R. 405; Boyd v. McLean, 1 Johns. Ch. R. 582; Bartlclt v, 
Pickcrsgill, 1 Eden, R. 515; Lench v. Leiich, 10 Ves. 517; Sngden on 
Vendors, ch. 15, § 2, p. 015 to 023 (7lh edit.) ; Com. Dig. Chancery^ 4 W. 
4; Benbow w. Townsend, 1 Mylno & Keen, 500; Cook w. Hutchinson, 
1 Keen, R. 42, 50, 51. 

3 Lane rr. Dighton, Ambler, R. 400; Lloyd v. Spillet, 2 Aik. 150; Ben- 
bow V, Townsend, 1 Myine & Keen, 506; Ante, ^ 1199. 

4 Benbow v. Townsend, 1 Mylnc & Keen, 606 ; Ante, ^ 1199. 
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affection. Thus, fov example, if a parent should pur- 
chase in the name of a son, the purchase would be 
deemed primd fade, as intended as an advancement ; so 
as to rebut the presumption of a resulting trust for the 
parent.^ But this presumption, that it is an advance- 
ment, may be rebutted by evidence manifesting a clear 
intention, that the son shall take as a trustee.® 

§ 1203. The moral obligation of a parent to provide 
for his children is the foundation of this exception, or 
rather of this rebutter of a presumption ; since it is not 
only natural, but reasonable in the highest degree, to 
presume, that a parent, by purchasing in the name of a 
child, means a benefit for the latter, in discharge of 
this moral obligation, and also as a token of parental 
affection. This presumption in favor of the child, being 
thus founded in natural affection and moral obligation, 
ought not to be frittered away by nice refinements.® 
It is, perhaps, rather to be lamented, that it has been 
suffered to be broken in upon by any sort of evidence 
of a merely circumstantial nature.'^ 


* S’ulmouth V. Sidmoulh, 2 Beavan, R. 447. 

2 Ibid. ; Scawin Scawin, 1 Y. & Coll. New R. 65. 

3 Finch V. Finch, 15 Yes. 50 ; Dyer v. Dyer, 2 Cux, R. 93, 94 ; 2 FonbL 

Eq. 13. 2, ch. 5, ^ 2, and notes (d)^ (i) ; Fjord Gray v. Lady Gray, 1 Eq, 
Abr. 381, pi. G ; Jeremy on Eq, Jurisd. B. 1, ch. 1, ^ 2, p. 88 lo 90; Corfi. 
Dig. Chancery^ 4 AY. 4. ^ 

4 Lord Ch. Justice Eyre, in Dyer v. Dyer, 2 Cox, R. 92, has discussed 
this matter with great ability. It is the established doctrine,*' said he, 

a Court of Equity, that this resulting trust may be rebutted by cir- 
cumstances in evidence. The cases go one step further, and prove, that 
the circumstance of one or more nominees being a child or children of the 
purchaser, it is to operate by rebutting the resulting trust. And it has 
been determined in so many cases, that the nominee, being a child, shall 
have such operation, as a circumstance of evidence, that we should be 
disturbing landmarks, if wo suffered either of these propositions to be called 
in question ; namely, that such circumstances shall rebut the resulting 
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§ 1204. The same doctrine applies to the case of 
securities taken in the name of a child. The presump- 


trust, and that it shall so do, as a circumstance of evidence. 1 think it 
would have been a more simple doctrine, if the children had been consi- 
dered as purchasers for a valuable consideration. Natural love and affec- 
tion raised a use at Common Law; surely, then, it will rebut a trust 
resulting to the father. This way of considering it would have shut out 
all the circumsiances of evidence, which have found tlieir way into many 
of the cases, and would have prevented some very nice distinctions, ’and 
not very easy to be understood. Considering it as a circumstance of evi- 
dence, there must be, of course, evidence admitted on the other side. Thus, 
it was resolved into a question of intent, which was getting into a very 
wide sea, without very certain guides. In the most simple case of all, 
which is that of a father purchasing in the name of his sun, it is said that 
this shows the father intended an advancement, and, therefore, the result- 
ing tiust is rebutted. But then a cireuinstance is added to tins, namely, 
♦hat the son happened to be provided for ; then the question is, Did the 
fat.’jer intend to advance a son already provided for? Lord Nottingham 
could not gel over this ; and he ruhal, that, in such a case, the resulting 
trust was not rebutted; and in Pole v. Pole, in Vescy, Lord llardwickc 
thought so too. And yet the rule in a Court of Equity, as recognized in 
other cases, is, that the father is the only judge as to the question of a 
son’s provision. That disunction, therefore, of the son being provided 
for,*or not, is not very solidly taken, or uniformly adhi‘rrd to. It is then 
said, that a purchase in the name of a son is a primn facte advancement ; 
and, indeed, it seems difficult to put il in any way. In some of the cases 
some circumstances have appeared, which go pretty much against that 
prcsum])tion ; as, where llie father has entered and kept posse.ssion, and 
taken the rents ; or where he has surrendered or devised the estate ; or 
where llie son has given leccipts in the name ofslhe fallicr. The answer 
given is, that the hither took the lenis, as guardian of his son. Now, 
would the Court sustain a bill by the son against the father for these rents? 

I should think it pretty difficult to succeed in such a hill. As to the sur- 
render and devise, it is answered, that these are subsequent acts ; whereas 
the intention of the father, in taking the purchase in the son’s name, must 
be proved by concoraiiaiit acts ; yet these are pretty strong acts of owner- 
ship, and assert the right, and coincide with llie possession and enjoyment. 
As to the son’s giving receipts in the name of the father, it is said, that 
the son, being under age, he could not give receipts in any other manner. 
But I own this reasoning does not satisfy me. In the more complicated 
cases, where the life of the son is one of the lives to take in succession, 
other distinctions are taken. If the custom of the manor be, that the first 
taken might surrender the whole lease, that shall make the other lessees 
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tion is, that it is intended as an advancement, unless 
the contrary is established in evidence.’ And the like 
presumption exists in the case of a purchase of a hus- 
band in the name of his wife, and of securities taken 
in her name.® Indeed, the presumption is stronger in 
the case of a wife than of a child; for she cannot at law, 
be the trustee of her husband. The same rule applies 
to the case of a joint purchase by the husband, in the 
name of himself, his wife, and his daughters ; and it 
will be presumed an advancement and provision for 
the wife and his daughter; and the husband and wife 
will be held to take one moiety by entireties, and the 
daughter to take the other moiety.® 


trustees fur him. But this custom operates on the legal estate, not on the 
equitable interest; and, therefore, this is not a very solid argument. 
When the lessees are to take su^cessiv^, it is said, that, as the fatlier can- 
ned take tlie whole in his own name, but must insert other names in the 
lease, then tlie children shall be trustees for the father. And, to be sure, 
if the circumstance of a child being the nominee is not decisive tlie other 
way, there is a great deal of weight in this observation. Tliere may be 
many prudential reasons fur putting in the life of a child in preftTence to 
that of any other person. And if, in that case, it is to he collected from 
circumstances, whether an advancement was meant, it will be dillicult to 
find sucli as will support that idea. To be sure, taking the Cbtale in the 
name of the child, which the father might have taken in his own, a/Turds 
a strong argument of such an intent. But, where the estate must neces- 
sarily be taken to him in succession, the inference is very dilTerent. These 
are the diiricuUies whicli occur from considering the purchase in the son’s 
name, as a circumstance of evidence only. Now, if it were once laid 
down, that the son was to he taken as a purchaser fur a valuable consi- 
deration, all these matters of presumption would be avoided.” The cases 
are also fully collected in Jeremy on £q. Jurisd. 13. 1, ^ 2, p. 8i) to 
See Cook v. Hutchinson, 1 Keen, 42, 50. 

^ Ehrand t;. Dancer, 2 Ch. Cas. 26; S. C. 1 £q. Abr. 382, pi. 11; 
Lloyd y. Read, 1 P. Will. G07; Uider v. Kidder, 10 Ves. 3f)b ; 2 Madd. 
Ch. Pr. 101 ; Scawin v. Scawiii, 1 Young & Coll. New K. G5. 

y See Whitten v, Whitten, 3 Cush. 194. 

3 2 Fonbl. Eq. B. 2, ch. 5, ^ 3 ; Back u. Andrew, 2 Vern. B. 120; Cook 
V. Hutchinson, 1 Keen, R. 42, 50. 

54* 
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§ 1205. Heiuse, also, it is, that where a purchase is 
made by a father in the joint names of himself and of 
a child, unprovided for, (whatever may be the case, as 
to a child otherwise provided for,) if the father dies, 
the child will hold the estate, and have the benefit 
thereof by survivorship against the heir at law of the 
father, and against all volunteers claiming under the 
father, and also against purchasers from him with no- 
tice.^ So, where a father transferred stock from his 
own name into the joint names of his son, and of a 
person whom the father and son employed as their 
banker to receive dividends, and the father told the 
banker to carry the dividends, as they were received, 
to the son’s account ; and they were accordingly re- 
ceived and enjoyed by the son during his father’s 
lifetime ; it was held, that the transfer created an exe- 
cutive trust for the son, and .that he was absolutely 
entitled to the stock.^ • 

§ 120G. In the case of joint purchases, made by two 
persons, who advance and pay the purchase-money in 
equal proportions, and take a conveyance to them and 
their heirs, it constitutes a joint tenancy, that is, a pur- 
chase by them jointly of the chanco of survivorship ; 
and of course the survivor will take the whole estate. 
This is the rule at law ; and it prevails also in Equity 
under the same circumstances ; for unless there are con- 


1 2 Fonbl. P"q. B. 2, cli. 5, § 2, note (</). Mr. Atherly, in his Trratiso 
on Mfirri;if?e Selllernenls, cli. X), p. 473 lo 481, and Mr. Sugden, in his 
Trealiso on Vendors and Purchasers, ch. 15,^ 1, 2, p. 007 to 023 (7lh 
edit.) have examined this whole subject with great care and ability; and 
the learned reader is referred to these works for a full statement of the 
doctrines and the cases. See also 2 Madd. Ch. Pr. 90, 100. 

2 Crabb v. Crabb, 1 Mylne & Keen, 511; Ante, ^ 1149, 1202. 
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trolling circumstances, Equity follows the law.^ But, 
wherever such circumstances occur. Courts of Equity 
will lay hold of them to prevent a survivorship, and 
create a trust; for joint-tenancy is not favored in 
Equity.^ Thus, if a joint purchase is made in the 
name of one of the purchasers, and the other pays or 
secures his share of the purchase-money, he will be en- 
titled to his share as a resulting trust.® So, if two 
persons advance a sum of money by way of mortgage, 
and take a mortgage to them jointly, and one of them 
dies, the survivor shall not have the whole money due 
on the mortgage, but the representative of the deceased 
party shall have his proportion as a trust ; for the na- 
ture of the transaction, as a loan of money, repels the 
presumpfiou of an intention to hold the mortgage, as a 
joint tenancy."* So, if two persons jointly purchase an 
estate, and pay unequal proportions of the purchase- 
money, and take the conveyance in their joint names, 
in case of the death of either of them there will be no 


^ Lake v. Gibson, 1 Eq. Abritfgr. p. 290, A. pi. 3 ; Moysc v. Gayles, 2 
Vern. 385 ; 2 Funbl. Eq. 15. 2, ch. 4, ^ 2, note (^) ; Siifrtlen on Vendors, 
ch. 17, 1, p. 007 to 015 (7th edit.) ; 2 Sudden on Vendors, ch. 15, ^ 1, 

p. 137 to’ 133 (9th edit.) ; Rigden v, Vallier, 2 Ves. 2.)8; 2 Madd. Ch. 
Pr..l03. See also Caines v. Lessee of Grant, 5 Binn. R. 11!). 

*- Ibid. ; Paricriche v. Powlct, 1 West, R. 7 ; Jeremy on Eq. Jurisd. 13. 
1, ch. 1, 2, p. 8(5 ; 2 Madd. Ch. Pr. 103. 

3 Wray v. Steele, 2 Ves. & 13.388. Under the English Registry Acts 
in cases of a joint purchase of a ship by two persona, and the bill of sale 
taken in the name of one, no trust would arise in favor of the other. Ex 
parte Houghton, 17 Ves. 251; 2 Madd. Ch. Pr. 101, 102; Ex parte 
Yallop, 15 Ves. 60; Abbott on Shipp. P. 1, ch. 2, p. 33 to 35; 2 Sugden 
on Vendors, ch. 35, ^ 2, p. 139, 140 (9th edit ) 

^ Petty V. Sty ward, 1 Ch. Rep. 31 [57] ; S. C. 1 Eq. Abridg. 290, pi. 
1; 2 Fonhl. Eq. B. 2, ch. 4, ^ 4, note {g ) ; Rigdou v. Vallier, 2 Ves. 
258; S. C. 3 Aik. 731; 2 Powell on Morlg. 671, by Coventry Rand, 
and notes ; Randall v, Phillips, 3 Mason, R. 378. 
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survivorship j for the very circumstance that they have 
paid the money in unequal proportions, excludes , any 
presumption that they intended to bargain for the 
chance of survivorship.* They are, therefore, deemed 
to purchase, as in the nature of partners, and to intend 
to hold the estate in proportion to the sums which each 
has advanced.^* 


1 IMr. Vesey, in his note (/») to Jackson v, Jackson, P Ves. 597, 598, 
doubts the soundness of the distinction between an equality and an ine- 
quality of advances in the purchase of an estate by joint purchasers, as 
leadingr to a difltirent conclusion, as to the right of survivorship. “ If,” 
says he, the advance of consideration generally will not prevent the legal 
right, the mere inequality of proportion which may naturally be attributed 
to tne relative value of the lives, ought not to have that elTeot,” On the 
Ollier hand, Mr. Sugden thinks the distinction satisfactory and well 
founued. “ Where,” says he, “ the parlies advance the money equally, it 
may fairly be presumed, that they purcliased with the view to the benefit 
of survivorship. But, where the money is advanced in unequal proportions, 
and no express intention appears to benefit llie one advancing the .smaller 
proportion, it is fail to presume that no such intention existed. The ine- 
quality of proportion can scarcely be attributed to the relative value of the 
lives ; because neither of the parties can be supposed rmt to know that the 
other may, immediately after ilie purchase, compel a legal partition of the 
estate, or may sever the joint tenancy by a clandestine act.” Sugden on 
Vendors, ch. 15, ^ 1, p. 607, note 1. (7ih edit.) ; S. P. and note; 2 Sugden 
on Vendors, ch. 15, ^ 1, p. 127, 128, note I. (9th edit.) * There is much 
force in these observations of the latter learned .author. But the real 
groiind of the distinction probably is, lliat joint tenancy is not favored in 
Equity ; that, where there is nothing demonstrating an apparent intent to 
vary the rule of law, it must prevail ; so that in cases of equal advances 
no such intent is apparent. But lh.it, where the advances are uncqu.al, 
there is nothing in the transaction necessarily leading to ilie conclusion 
that the parlies mean to follow' the rule of law ; and then a Couit of 
Equity is not bound to presume any inteniion to follow it ; since it may 
work an inequality in point of right and justice. In other words, a Court 
of Equity will not adopt a rule of law which has no foundation in general 
justice or convenience, unless it is compelled to do so by the absence of all 
circumstances which will enable it to control it. Sec Ante, ^ 1201. 

2 Lake v. Gibson, 1 Eq. Abridg. 290, A. pl.3 ; Rigden v. Vallier, 2 Ves. 
R. 258; Caines v. Grant’s Lessee, 5 Binn. 119. But see 2 Sugden on Yen- 
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§ 1207. The same rule is uniformly applied to joint 
purchasers in the way of trade, and for purposes of 
partnership, and for other commercial transactions, by 
analogy to, and in expansion and furtherance of, the 
great maxim of the Common Law : Jus tfccrcsecndi inter 
mercatores pro leneficio commercii hcuni non held} In 
cases, therefore, where real estate is purchased for part- 
nership purposes, and on partnership account, it is 
wholly immaterial in the view of a Court of Eejuity, in 
whose name or names the purchase is made, and the 
conveyance is taken ; Avhether in the name of one part- 
ner, or of all the partners whether in tlie name of a 
stranger alone, or of a stranger jointly with one part- 
ner. In all those c.ases, let the legal title be vested in 
whom it may, it is in Equity deemed partnership pro- 
perty, not subject to survivorship ; and the partners 
are deemed the cesluis quo trust thereof.'^ A Court of 
Law may, nay must, in general, view it only according 
to the state of the legal title. And if the legal title 
is vested in one partner, or in a stranger, a Iona fide 
purchaser of real estate from him, having no notice, 
either express or constructive, of its being partnership 
property, will bo entitled to hold it free from any claim 
of the partnership.^ But if he has such notice, then in 


dors, p. 131 to 135 ; Id. 139 (9lli edit.) ; the case of joint purchasers, where 
one pays all the money; Ante, p. 445. 

1 Co. Litt. 18*2 a. ; 2 Fonhl. Eq. B. 2, ch. 4, § 2, and note {li ) ; Lake v, 
Craddock, 3 P.Will. 158; Jackson v, Jackson, 9 Ves. 591, 593, 597. 

2 Bell V, Phyn, 7 Ves. 453 ; Ripley v. Walcrworth, 7 Yes. 425, 135 ; 
Townsend v. Devaynes, Montague on Parln. 97, in note ; Balmain v. 
Shore, 9 Ves. 500 ; Lake v. Craddock, 3 P. Will. 1.58 ; S. C., Siigden on 
Vendors, ch. 15, p. 007 to 614, (7lh edit.) ; Jackson r. Jackson, 9 Ves. 
691, 593, 594, 597 ; Selkrig W Davies, 2 Dow, R, 231 ; Colly er on Partn. 
B. 2, ch. 1, ^ 1, art. 4, p. 68 to 70 ; Hoxie v. Carr, 1 Sumner, P^. 1S2 to 
186; Ante, 674, 675 ; Fawcett v, Whiiehouse, 1 Russ. & Mylnc, 132. 

3 Ibid. 
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E(iui^ he is clearly bound by the trust ; and he talses 
it cum (mere, exactly like every other purchaser of a 
trust estate.^ 

§ 1207 a. liut although, generally speaking, whatever 
is purchased with partnership property, to be used for 
partnership purposes, is thus treated as a trust for the 
partnership, in whosever name the purchase may be 
made ; }'el there may be cases in which, from the nature 
of the thing purchased, the partner, in whose name it 
is purchased, may, upon a dissolution of the partner- 
ship, be entitled to hold it as its own, so that it will be 
trust property snh modo only. Thus, for example, an 
office may be purchaacd or a license bo obtained in the 
name of a partner out of the partnership funds, (as for 
example, a stockbroker’s license, or the office of a clerk 
in c('urt,) to be used during the continuance of the part- 
nership for partnership pui'poses, by the person obtain- 
ing the same. But it will not follow, that, upon the 
dissolution of the partnership, such partner is to hold 
the same, and act as a stockbroker, or clerk in Court, 
performing all the duties alone for the benefit of the 
other partners.® 

§ 1208. Another illustration of the doctrine of im- 
plied and resulting trusts arises from the appointment 
of an executor of a last will and testament. In -cases 
of such an appointment the executor is entitled, both at 
law and in Equity (for in this respect Equity follows the 
law) to the whole surplus of the personal estate, after 


1 Ibid. ; and especially Iloxie v, Carr, 1 Sumner, R. 182, 183. — We 
have already seen (Ante ^ 074) that such real estate, belonging to a part- 
nership, is generally, if not universally, treated as personal properly of the 
partnership. Ante, ^ 675 ; Post, ^ 1213, 1253. 

2 Clarke v. Richards, 1 Yuunge & Coll. 351, 381, 385. 
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payment of all debts and charges, for his own benefit, 
unless it is otherwise disposed of by the testator.^ The 
inclination of Courts of Equity has been strongly 
evinced to lay hold of any circumstances which *may 
rebut the presumption of such a gift to the executor ; 
and some imry nice and curious distinctions have been 
taken in England, in order to escape from the operation 
of the general rule. In America, the surplus is Ly law 
universally distributable among the next of kin, in the 
absence of all contrary expressions of intention by the 
testator ; and, therefore, it is scarcely necessary to pre- 
sent these distinctions at large. In general it may be 
stated, that, at law, the appointment of an executor 
vests in him all the personal estate of jthe testator; and 
the surplus, after the payment of all debts, will belong 
to him. But, in Equity, if it can be collected from any 
circumstance or expression in the will, that the testator 
intended his executor to have only the office and not 
the beneficial interest, such intention will receive effect, 
and the executor will bo deemed a trustee for those on 
whom the law would have cast the surplus, in cases of 
a complete intestacy.® 


1 2 ^ladd. Ch. Pr. 83 to 85 ; 2 Fonbl. Eq. B. 2, cli. 2, ^ 5, note (i) ; 
Joremy on Eq. H. 1, ch. 1,^2, p. 122 to 120. 

S 2 Fonhl. Kq. H. 2, ch. 3, note (A) ; Ante, ^ 1005; 2 Madtl. Ch. 
Pr. 83, 81. — Mr. Fonhliinqoo has collected most of ihc distinctions on this 
subject in his learned noto (A) above referred to. The followintr extract 
is made from that note, :i.s every way ubcful to students. “ The cases,'’ 
says he, “ upon the subject arc numerous, and not easily reconcilable. I 
will, however, endeavor to extract the several rules which have governed 
their decision. 1. As the exclusion of the executor from the residue is to 
be referred to the presumed intention. of the testator, that he should not 
lake it beneficially, an express declaration, that he should take as trustee* 
will of course exclude him; Pring i\ Pring, 2 Vern. Pf) ; Graydori r. 
Hicks, 2 Atk. 18 ; Wlieeler i\ Sheers, Mosely, 288, 301 ; Dean r. Dalton, 
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§ 1209. In like manner, at law, a testator, by the ap- 
pointment of his debtor to be his executor, extinguishes 


2 ITro. Ch. U. 031 ; Bonnet Bachelor, 3 Bro. Ch. 28 ; 1 Ves. jr. C3 ; 
and the exclusion of one executor as a trustee will consequently exclude 
his co-exociitor ; White v. Evans, 1 Vos. 21, unless there be evidence of a 
contrary intention ; Wiliams v. Jones, 10 Ves. 77 ; IVatt v. Sladden, 14 
Ves. 103; Dawson v. Clark, Ves. 410; and sec Dalton v. Di-an, to 
show, that a direction to reimburse the executors their exj)enses is suin- 
cient to exclude them, 2 Bro. B. 631. 2. Where the testator appears to 

have intended by his will to make an express disposition of the residue, 
but by some accident or omission such di.^posilion is not perfected at the 
lime of his dea*.h, as, where the will contains a residuary clause, but the 
name of the residuary lecalee is not inserted, the execiilur shall be exclu- 
ded from the residue. Bp. of (.'loyne v. Young, 2 Ye.?. 01 ; Lord North 
7). Pardon, 2 Ves. 405; Hornsby o. Finch, 2 Ves. jr. 78; Oldham v, 
Carleion, 2 ('ox, K. 4 JO. 3. Where the testator has by his will disposed 
Oi* the residue of bis property, but, by the death of the residuary legatee, in 
the ijfotimc of the testator, it is undisposed of at the time of the testator’s 
death. Nichols r. Crisp, Amb. 700; Bennet v. Bachelor, 3 Bro. Ch. II. 
28. 4. The next class of cases in which an executor shall be excluded 

from the residue, is, where the testator has given him a legacy expressly 
for his care and trouble, Aliich, as observed by Lord Jlardv\icke in Bp. of 
Cloyne v. Young, 2 Ye^. 07, is a very strong case for a resuliiiig trust, not 
on the foot of giving all and some, but tliiil it was evidence, that llie testa- 
tor meant him, as a trustee, for some other, for whom the care and trouble 
should he, as it could not lie for himself ; Foster r. Miint, 1 Verii. 473 ; 
liachfield r. Careless, 2 P. Will. 157; Cordel v. Noden, 2 Vern. 148; 
New'slead v. Johnstone, 2 Atk. 46. 5. Though the objection to tlie execu- 
tor’s taking parr, and all has been thought a very weak and insuincieiit 
ground for excluding him from the residue, as the teslaior might intend 
the particular legacy to him in case of the personal eslalo filling short, 
yet it has been allowed to prevail ; and it is now a settled rule in Eipiily, 
that, if a sole executor has a legacy generally and absolutely giviMi to him, 
(for if given under certain limitations, w hich will he hercalier eoiinidercd, 
it W'ill not exclude,) ho shall he excluded from the residue ; Coidc t’. 
Walker, cited 2 Vern. GKi ; Joslin v, Brevvit, P)unh. 112 ; Davers v. 
Dewes, 3 P. Will. 40 ; Farrington n. Knightly, 1 P. Will. 511 ; Vacliell t’. 
Jefferies, Prec. ('h. 170; I’elit u. Smiih, 1 J*. Will. 7. Nor will the cir- 
cumstance of the legacy being specific he suffieienl to entitle him ; Randall 
V. Bookey, 2 Vern. 425; Soutlicot o. Watson, 3 Aik. 220 ; Martin v. Re- 
bow, 1 Bro. (‘h. R. 154 ; Nesbit v. Murray, 5 Ves. 140. Nor will the 
testator’s having bequeathed legacies to his next of kin vary the rule ; 
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his debt, and it cannot bo revived ; aJ^hough a debt due 
by an aduiinistiator would only be suspended. The 


Bayley i PoweU, 2 Vern. 361 , Wheeler r. Sheers, Merely, 288 , An- 
drew V i lark, 2 Vcb 162, Kennedy v. Stalnsby, E 1755, stated in a 
note, 1 Yes jr C6 for the rule is founded rather on a presumption of 
intent to exclude the executor, than to create alrust** ibr hue. next ot kin , 
and, then fore, if there bo no next of kin, a trust shall resuU for the qfsovvn, 
Middleton v Spicer, 1 Bro Ch R 201 6 AVJiere the testator appears to 

hav^e intended to dispose of any part of his personal estate , Urquhart v 
Kintf, 7 \ e«! 2J5 7 Where the residue is given to the execuiors, as 

tenants in common, and one of the executors dies, whereby his share 
lapses, the next of kin, and not the surviving executors, shall have the 
lapsed shire, Page i Page, 2 P Will IHO , 1 \es jr 66, 542 With 
respect to coexceutors, they arc elcirly witiiin the first three stated 
grounds, on uhich a sole executor shall bo excluded from the residue 
And as to the fourth ground of exclusion, it seems to be now settled, that 
a legacy, given loom executor expitssly hir his '‘ate and trouble, will, 
though no legxcy be given to his co executor, exclude , White v Evans, 
4 Yes 21 As to the fifth ground ot exclusion of a sole executor, several 
points of diatinetion arc material in its application to ro executors A 
sole executor is excluded fiom the residue by ilit bequest of a legacy, be- 
cause It shill not bo supposed that he was intended to take pan and all 
But, if there be two or more executors, a legacy to one is noi within such 
objection for the testator might intend a preferenee to him pto /attfo , 
Colesworlh v llringwin, Piec (^h. 323 , Johnson v Twist, cited 2 Ves 
166, BuflTirv Hiadford, 2 Aik 220 So, where several executors have 

unequal legacies, whether pecuniiry or specific, they shall not bo thereby 
excluded Ik m the residue , Brasbndge i W^iodroflfe, 2 Atk 69 , Bowker 
i Hunter, 1 llro ( li R 328 , Blinkhorn v Feast, 2 Ves 27 But, 
where rqiiil pecuniary legieies are given to two or niOre executors, a 
trust shall result lor those on whom, in case of an inte&tacy the law would 
hive cist It Petit f Smith, IP Will 7, Carey e Goodinge, 3 Bro 
rii U 110 , Miukleston v Blown, 6 Ves 61 But see Heron v Newton 
9 Mod II Qn hether disiinet, speiific legacies, of equal value to 
sevenl t\i eulors, will exclude ihun^ It now remains to consider, in 
whit casfs an executor shill not be excluded from the residue Upon 
whir h It m ly be si ited, as a universal rule, that a Court of Equity will not 
inlerfcTO to the prejudice of the executor’s legal right, if such legal right 
can be reconciled with tiir intention of the testator, expressed by, or to he 
collected trom, his will And, therefore, even the bequest of a legacy to 
the executor shall not exclude, if such legacy be consistent with the 
intent, tint the executor shall take the residue , as, where a gift to the 
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reason of the difference is, that the one is the act of the 
law, and the other is the act of the p<‘irty.' But in 
Equity a debt due by an executor is not extinguished ; 
and it will go to the same party who would be entitled 
to the surplus estate, if the debt were duo from a third 
person.® 

§ 1210. Another illustration of the doctrine of impli- 
ed trusts apises from acts done by trustees, apparently 
within the scope and objects of their duty. Thus, for 
instance, if a trustee, authorized to purchase lands 
for his cestuis qiic or beneficiaries, should purchase 
lands with the trust money, and take the conveyance in 
his own name, without any declaration of the trust, a 
Court of Equity would, in such a case, deem the pro- 
perty to be held as a resulting trust for the persons 
beneficially entitled thereto.® For, in such a case, a 
Court of Equity will presume, that the party meant to 
act in pursuance of his trust, and not in violation of it. 
So, where a man has covenanted to lay out money in 


executor is an exception out of another legacy. Griffith v. Rogers, Free. 
Ch.231 ; Ncvvslcad v. Johnstone, 2 Aik. 45; Soulheot i\ Watson, 3 Aik. 
229. Or where the executorship is limited to a particular period, or deter- 
minable on a contingency, and the thing bequeathed to the executor, upon 
such contingency taking place, is bequeathed over. Hoskins v. Hoskins, 
Free. Ch. 203. Or where the gift is only a limited interest, as for the life 
of the executor. Lady Granville u. Duchess of licaufort, 1 P. Will. 114; 
Jones V, Westcombe, Free. Cli. 316; Nourse v. Finch, 1 Ves. jr. 356. 
Or where the wife is executrix, and the bequest is of her paraphernalia. 
Lawson v. Lawson, 7 Bro. F. C. 521 ; Ball v. Smith, 2 Vern. 075 ; 
3 Wooddes. Lect. 59, p. 495 to 503.” 

1 Hudson V. Hudson, 1 Aik. 461. 

2 Ibid. ; 3 Wooddes. Lect. 49, p. 504, 505 ; Phillips v. Phillips, 1 Ch. 
Cas. 292 ; Brown v. Selwin, Cas. T. Talbot, 210. 

3 2 Fonbl. £.x. J3. 2, ch. 5, ^ 1, note (c) ; Deg v. De^2 P. Will. 414 ; 
Sugdeii on Vendors, ch. 15, ^ 3, p. 628 to 630 (7lh edit.) ; Lanew. Digh- 
ton, Ambler, R. 409; Perry v, Pliellips, 4 Ves. R. 107 ; S. C. 17 Ves. 
173 ; Bennet v. Mayhew, cited 1 Bro. Ch. K. 232 ; 2 Bro. Ch. R. 287. 
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the purchase of lands, or to pay money to trustees to 
be laid out in the purchase of lands ; if he afterwards 
purchases land to the amount, they will be affected with 
the trust ; for it will be presumed, at least, until the 
contrary absolutely appears, that he purchased in fulfil- 
ment of his covenant.^ In every such case, however, it 
must be clear, that the land has been paid for out of 
the trust money ; and if this appears, a trust will be 
implied, not only, when the party may be presumed to 
act in execution of the trust, but, even, when the invest- 
ment is in violation of the trust. For, in every such 
case, where the trust money can be distinctly traced, a 
Court of Equity will fasten a trust upon the land in 
favor of the persons beneficially entitled to the money.® 


1 Ibid. ; Sowden v. Sowden, 1 Cox, R. 165; S. C. l.Rro. Ch. R. 682 ; 
Wilson V. Foreman, 1 Dick. 593 ; S, C. cileil and commented on in 10 
Ves. 619; Lencli v. Lench, 10 Ves. 510; Gartshure i*. Chilie, 10 Ves. 
9 ; Lewis v, Madocka, 17 Ves. 58 ; Perry v. Phellips, 17 Ves. 173 ; Sav- 
age V. Carroll, 1 B. & Beait. 265 ; Waite v. Horwood, 2 Atk. 159; Sug- 
den oil Vendors, ch. 15, ^ 3, p. G28 lo 030 (7tli edit.) ; Id. ^ 4, p. 630 lo 
634 ; Aiherley on Aliirr. Sett. ch. 28, p. 412 lo 416 ; Id. p. 434 lo 442. 

2 Ibid. ; Taylor r. Plumer, 3 M. & Sehv. 562 ; Cunard r. Atlantic In- 
surance Co. 1 Peters, S. S. R. 448; Liebman v. Ilarcourt, 2 l\leriv.513 ; 
Chedworth r. F.dvvards, 8 Ves. 46 ; S. C. 1 Madd. Ch. P. 128, note (e) ; 
Ryall I’. Ilyall, 1 Atk. 59 ; S. C. Ambler, K. 412, 413; Lane c. Dighton, 
Ambler, II. 409 ; Aiherley on Marr. Sett. ch. 28, p. 442 to 444 ; Bennett 
V, Mayhew, cited 1 Bro. Ch. R. 232, 2 Bro. Ch, R. 237 ; Buckeridge v, 
Glasiie, 1 Craig ^ Phillips, 126. In the case of a purchase of land hy a 
trustee in his own name, in pursuance of the trust, the ccstui que irusf is 
entitled lo the estate. But, where it is purchased with trust money, in 
violation of the trust, Mr. Aiherley is of opinion, that the ccstui qua trust 
has a lien only on the estate, and not a right lo the estate. There is much 
sound sense in the distinction ; but he admits that Bennett v. Mayhew, is 
apparently against it. Aiherley on Marr. Sett. ch. 28, p. 443, 444. It is 
of course to be understood, that the cestui que trust is not in any case, 
where the trust money is invested in lands or other things in fraud or 
breach of the trust, bound to take the land, or to insist on his lien. He 
has an election to do so, or not. Ibid.; Oliver v, Pratt, 3 How. Sup. Ct. R. 
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§ 1211. Upon grounds of an analogous nature, the 
general dodtrine proceeds, that, whatever acts are done 
by trustees in regard to the trust property, shall be 
deemed to be done for the benefit of the cesim ^le 
trust, and not (or the benefit of the trustee.^ If, there- 
fore, the trustee' makes any contract, or does any act 
ili regard to the trust estate for his own benefit, he will, 
nevertheless, be held responsible therefor to the cestui 
giw trust, as upon an implied trust. Thus, for example, 
if .1 trustee should purchase a lieu or mortgage on the 
trust estate at a discount, ho would not be allowed to 
avail himself of the difference ; but the purchase would 
be held a trust for the benefit of the cestid que trust? 
So, if a trustee should renew a lease of the trust estate, 
he would be held bound to account to the cestui que trust 
for all advantages made thereby.® And, if a trustee 
should misapply the funds of the cestui que trust, the 
latter would have an election cither to take the security,' 
or other property in which the funds were wrongfully 
invested, or to demand repayment from the trustee of 
the original funds.^ 

§ 1211 a. The same principle will apply to persons, 
standing in other fiduciary relations to each other. 
Thus, for example, if an agent, who is employed to 
purchase for another, purchases in his own name, or for 


J Ante, § 322 ; 4 Kent, Comm Lect. 61, p. 306, 307 (3d edit.) ; Davoue 
V. Fannintj, 2 Johns Ch. K. 2r>2. 

3 Green v. Winter, 1 Johns. Ch R 26 ; Morret v. Parke, 2 Atk. 54 ; 
Forbes r. Ross, 2 Rro. Ch. R. 430 , Van Horn v. Fonda, 5 Johns. Ch. R. 
400; Eveston v, Tappan, 5. Johns. Ch. 1}. 514. 

3 Huldridge v. Gillespie, 2 Johns. Ch. R. 30 ; Griffin r. Griffin, 1 Sch. 
& Lefr. 35*2; James w. Dem, 11 Ves. 392; Nesbitt v. Tredeniek, 1 B. & 
Beatt. 46, 47 ; Wilson Troup, 2 Cowen, R. 195. 

^ Steele u. Babcock, 1 lliil, N. Y. Rep. 527. 
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his own account, he will be held to be a trustee of the 
principal at the op,t;k>n of another.^ So, if he is employ- 
ed to purchase up a debt of his principal, and he does 
so at an undervalue or discount, the , principal will be 
entitled to tho benefit thereof, in the nature of a trust.^ 
In this predicament sureties are also held to be, who 
purchase up tho securities of the principal, on which 
they are sureties ; and the principal will be entitled to 
the benefit of every such purchase at the price given 
for them.^ 

§ 1212. Another class of cases, illustrating the doc- 
trine of implied trusts, is, that which embraces what is 
commonly called the equitable conversion of property. 
By this is meant an implied or equitable change of 
property from real to personal, or from personal to real, 
so that each is considered transferable, transmissible, 
and descendible, according to its new character, as it 
arises out of the contracts, or other acts, and intentions, 
of the parties. This change is a more consequence of 
the common doctrine of Courts of Equity, that, where 
things are agreed to be done, they are to be treated for 
many purposes as if they were actually done.* Thus, 
(as we have already had occasion to consider,) where a 
contract is made for the sale of land, the vendor is, in 
Equity, immediately deemed a t^istce for the vendee 
of the real estate ; and the vendee is deemed a trustee 

1 Arito, ^ 316 ; Lees v. Nultall, 1 Russ. & Mylne, 53 ; S. C. Tainlyn’s 
Rep. 382 ; Carter u. Palmer, 11 Bligh, R. 397, 418, 419. But see Ante, 
1201 a. 

^ I bill. 

Ante, 31G ; Reed r. Norris, 2 Mylno & Craig, 361, 374. 

^ See rultcney r. Darlington, 1 Bro. Ch. R. 237 ; Burgess v. Wheate, 

1 Eden, R. 186, 194, 195; 1 Fonbl. Eq. B. 1, ch. 6, ^ 9, note (/,) and 
Ante, ^61, a.j 789, 790, and note (1 ) ; Com. Dig. Chancery^ 4 VV. 10. 
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for the vendor of .the purchase-money. Under such 
circumstances,- the vendee is treated as the owner of the 
land, '4t is devisable and descendible, as His real 
estate. On the other hand, the money is treated as the 
personal estate of the vendor, and* is subject to the like 
Erodes of disposition by him, as other personalty, and is 
distributable in the same manner on- his death.' So, 
Iland, articled to be sold and turned \nto money, is re- 
puted money ; and money articled or -hequealhed to be 
in’ osted in land, is ordinarily deemed to be land.® 

§ 1213. So, if money is devised to be laid out in the 
purchase of land, which is to be settled on one of his 
heirs, the person* for whose benefit the purchase is to 
be made, may coie into a Court of Equity, and have 
the money paid to him ■ without any purchase of the 
land ; for he has a complete tftle to the same as owner.3 
But, if he should die before any pfiirchaso is made, or 


1 Ante, ^ 789 10*792, and note (I) to ^ 790 ; Onlig v. Leslie, 3 Wheat. 
R. 577 ; Revetly v, Peter, 10 Tetris, K. 532, 533. 

® Ame, ^ 790, and note (1) ; 3 Wooddes. Lect 58, p. 460 to 468 ; 2 
Madd. Cii. Pr. 108 to 110, Sngden on Vendors, eh. 4, § 1, p 160, (7ih 
edit ) ; 1 Fonbl. Eq B. 1, cli. 6, ^ 9, and notes (a,) (f) ; Id. B. 1, ch. 4, 
^ 2, note (n) , Athertey on Alarr. Sett. ch. 28, p. 428 to 430 ; Jeremy on 
Kq. Jiirisd. B. 1. ch. 1, ^ 2, p. 95 , Fletcher r. Ashburner, 1 Bro. Ch. R. 
497, and Mr. Belt’s note parties may elect to treat it otherwise, if 

fhey choose. Ante, ^ 793. and note (1), The subject of equitable con- 
version la treated very lully in liCigh and Dalzell’s Treatise on the equitable 
doctrifie of the cun version of propcity. See also 2 Fonbl. Eq. B. 2,ch. 8, 
a 2, and note (n) ; Ante, note (1) to § 700, and the very valuable note of 
Mr.. Cox to Cruse v. Barley, 3 P. Will. 22, note (1); 2 Pew ell on Devises, 
by Jarman, ch. 4, p. CQ to 76 ; 2 Madd. Oh. Pr. 100 to 112. Jjord Thur- 
lo'v w'as of bpinion against the* original propriety of the doctrine. After 
quoting, what he called the cant expression, that, in Equiljr, what is to 
be done, is Considered as done, he added : Either that idea should have 
beefi, carried fully out, or it should ha\e been abandoned. I think it should 
hVve been the latter.” See Co.7i- Dig. Chamcry^ 4 W. 10, 4 W. 15, 16. 

a^-Apte, ^ 790, 793; Post, ^ 1250. 
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t^§t. mo^ey is pai3, th|i; the question oomes between 
hfe beir or dei^f^-ani executors ^r acl^i^ist|a,tjc>rSj, 
^hich of them’/tinall hhve the money; in aqch'a casi& 
Courts df Equity will decree it to the heir or devisee, 
precisely as if the Jand had been purchased in his life- 
time, npon the, ground above stated.’ > 

§121^ a. So, if real estate be charged with the 
payment of debts, so rfar as may be necessary for the 
payment of suciv debts, it will be treated as converted 
into personal estate. But unless the testator or other 
parjiy, has indicated a diiTereut intention, the real 
estate will not be deemed converted out and out, but 
it will retain its character of realty, so far as the 
•charge does not extend,^ntil it is actually converted.^* 

§ 1214. In general,'.Courts of Equity do not incline 
to interfere to change the quality of the property, as 
the testator or intestate has left it, unless there is some 
clear act or intention, by which he has unequivocally 
fixed upon it throughout a definite character, either as 
money or as land* Eor (it has been said) there is not 
a spark of Equity between the next of kin ;and the 
heir, as to the right of property in such cases ; and, 
therefore, the general principle adopted is, that, the 
heir shall take all the property, which has attached to 
it the quality of real estate, if there is not some other 
definite and specific purpose, ft which it is entirely 
devoted.^* 

§ 1214 a. What circumstances do or do not amount 


1 Foijh}^: £q. B. c)i.. 6, ^.3. and note (a) ; Id. ^ 3. 

2 Boufoe^v. Bnurne, 9 Hare, R. 35, 38. 

Chitty y. Parker, 2 Ves. jr. 271 ; Cr^so v. Barley, 3 P. Will. SO, and 
Mr..Cox’iSr nujILe (1) ; 2 Fonbl. Eq. B, 2, ch. 8, ^ 2, note (a) ; Ante, } 790 
to 794'. 
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to proof of an absolute intention to convert real .pro- 
perty into personal, or personal into real property, is 
sometimes a question of nice consideration and intrin- 
sic difficulty. Thus, where a testatrix devised a real 
estate, and afterwards sold it, and the purchase was 
not completed until after her death, the question arose, 
to whom the purchase-money belonged, whether to her 
personal representatives or to the devisee, and it was 
held that it ‘belonged to the former, notwithstanding 
the "tatuto of 1 Victoria, ch. 23, § 23, respecting wills.^ 
So, where A. contracted to sell a real estate, and .the 
contract wiis valid at the time of his death ; but the 
purchaser by his laches lost his right of a specific per- 
formance, it was held, that the real estate belonged to 
tho next of kin ns personal estate,, and not to the heir 
at law.^ 

§ 1215. In the next place, we may enter upon the 
consideration of that class of implied trusts arising 
from what are properly called equitable liens ; by which 


A Fanar v. Furl of Winterlon, 5 Beavari, R. 1,8. In this oaso Lord 
Langdale said, “ The que&lion, whether the devisees can have any interest 
in that part of the purchase-money which was unpaid, depends on the 
rifrhls and interests of the testatrix at the time of her death. She had 
contracted to sell her beneficial interest. In equity she had alienated the 
land, and instead of her beneficial interest in the land, she had acquired a 
title to the purchase-money. What was really hers in right and in equity 
was not the land but the money, of which alone she had a right to dis- 
pose; and though she had a lien upon the land and might have refused to 
convey till the money was paid, yet that lien was a mere security, in or to 
which she had no right or interest, except for'the purpose of enabling her 
to obtain the payment of the money. The beneficial interest in the land 
which she had devised was not at her disposition ; but was, by her act, 
wholly vested in another, at the time of her death ; and the ca^e is clearly 
distinguishable from cases, in which testators, notwithstanding conveyances 
made after the dales of their wills, have retained estates or interests in the 
property which remain subject to their disposition.*’ 

2 Curre v, Bowyer, 5 Beavan, R. 6, note ; Moor v, Rainsbcck, 12 Simons, 
139. 
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we are to ufedeiftanfli su(^ liens as exist iii Equity, and 
of which Court^liiR^ilquity alone take cogh^ncd. A) 
lien (is l^s been'^^ady said)* is not, strictly speat-^ 
ing, either a jm in re, or a/?« ad rem.; that is, it is not 
a property in the thing itself, nor does it constitute a 
right of action for the thing. It more properly consti- 
tutes a charge upon the thing. 

§ 1216. At law, a lien is usually deemed to be a 
right to possess and retain a thing, until some charge 
upon it is paid or removed.^ There are few lidne wjbich 
at law exist in relation to real estate. The most 
striking of this sort undoubtedly is, the lien of a judg- 
ment creditor upon the lands of his debtor. But this 
• is not a specific lien on any particular land, but it is 
a general lien over all the real estate of the debtor, to 
be enforced by an elegit or other legal process upon 
such part of the real estate of the debtor, as the cre- 
ditor may elect.® The lien itself is treated as a conse- 
quence of ■ the right to take out an elegit ; and it is 
applied not only to present real estate in possession, 
but also to reversionary interests in real estate.^ In 
respect to personal property, a lien is gcneratly (per- 
haps in all cases, with the exception only of certain 
maritime liens, such as seaman’s wages and bottomry 
bonds) recognized at law to exist only, when it is coat 
nected with the possession, or the right to possess, the 
thing itself. Where the possession is once voluntarily 


1 Ante, ^ 506 ; Brace v. Duchess of Marlborough, 2 P. Will. 491 ; Ex 
parte,- Knott, 11 Ves. 617. 

3 Ante, ^ 506 ; Ex parte Heywood, 2 Rose, Cas. 355, 357. 

8 Averell t?. Wade, 1 Lloyd & Goohrs Rep. 252. 

^ U. S. t>. Morrison, 4 Peters, R. 124 ; Harris v. Pugh, 4 Bing. R. 335; 
Burton v. Smith, 13 Peters, R. 464; Gilbert on Executions, 38, 39; 2Tidd. 
Practice (9th edit.) 1034.. 
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parted with, the lien is ordinarily, at law, gone.^ Thus, 
for example, the lien on goods for freight, the lien for 


1 Hey wood v. Waring, 4 Camp. K. 201 ; Story on Bailm. §/440 ; Holiis 
i». Claridge, 4 Taunt. R. 807; Chase v. Westmore, 5 M. & Selw. 180; 
Hanson v. Meyer, 0 East, R. 614 ; flartley v. Hitchcock, 1 Siarkie, R. 408. 
Lord Ellenborough (in Ileywoud v. Waring, 4 Campb. R. 295.) said : 
“ W’ithout possession there can be no lien. A lien is a right to hold. 
And how can that be held which was never possessed ? Even at the 
Common Jiaw there may be a right approaching to a lien without posses- 
sion or personal property. This has been recently held, in the case of 
Dodslcy r. Varley, 12 Adolph. & Ellis, 11. 6.32; where Lord Denman, in 
delivering the opinion of the Court, said : “ The facts were, that the wool 
was bought wliile at the plaintiff’s ; the price was agreed on, but it would 
have to he weighed ; it was then removed to the warehouse of a third 
person, where Ramford collected the wools, which he purchased for de- 
fendant from various persons, and to which place the defendant sent sheet- 
ing for the packing up of such wools. There it was weighed, together with 
the other w’ools, and packed, but it was not paid for. It was the usual 
course for the wool to remain at this place until paid for. No wish was 
expressed to take the opinion of the jury on the fact of agency, the de- 
fendant’s counsel acquiescing in that of the Judge, provided the circum- 
stances would amount to it in point of law. We agree, that they might ; 
therefore, all these must be taken to be the acts of the defendant. Then, 
he lias removed the plaintiff’s wool to a place of deposit for his ow'n wools; 
he has weighed it with his other purchases of wools ; he lias packed it in 
his own sheeting ; every thing is complete but the payment of the price. 
It was argued, that because, by the course of dealing, he was not to re- 
move the W’ooi ro a distance before payment of the price, the property had 
not passed to him, or that the plaintiff retained such a lien on it as was 
inconsistent with the notion of an actual delivery. We think that, upon 
this evidence, the place to which the wools were removed must be consi- 
dered as the (hf('ndnnt\s warehouse, and that he was in actual possession of 
it there, as soon as it was weighed and packed ; that it was thenceforward 
at his risk, and, if burnt, must have lieen paid for by him. Consistently 
with this, liowevcr, the plaintiff had, not what is commonly called a lien, 
determinable on the loss of possession, but a special interest, sometimes, 
but improperly, called a lien, growing out of his original ownership, inde- 
pendent of the actual possession, and consistent with the property being in 
the defendant. This he retained in respect of the term agreed on, that 
the goods should not be removed to their ultimate place of destination be- 
fore payment. But this lien is consistent, as we have stated, with the 
possession having passed to the buyer, so that there may have been a 
delivery to, and actual receipt by him.’* 
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the repairs of dotnestic shtps, and the lien on goods for 
a balance of acqeniits, are ^11 extingnished by a volun- 
tary surrender of the thing to wlych they are attached.^ 
Liens at law generally arise, either by the express 
agreement of the parties, or by the usage of trade, 
which amounts to an implied agreement, or by mere 
operation of Law.® 

§ 1216 a. .In enforcing liens at law. Courts of Equity 
are, in general, governed by the same rales of decision 
as Courts of Law, with reference to the nature, opera- 
tion, and extent of such liens.® But in some special 
cases. Courts of Equity will give aid to the enforce- 
ment and satisfaction of liens in a manner utterly 
unknown at law. Thus, for example, at law, a creditor 
is only entitled to have a moiety of the lands of the 
judgment debtor extended upon an elcgit, and must 
wait, until he can be reimbursed for the amount of his 
judgment out of the rents and profits. But where the 
payment of the judgment cannot be attained at all by 
a mere application of the rents and profits, (as if the 
interest upon the judgment exceeds the annual rents 
and profits,) or where the payment cannot be obtained 
out of the rents and profits within a reasonable time. 
Courts of Equity will accelerate the payment by de- 
creeing a sale of the moiety of the lands ; for it would 
be a gross injustice to the judgment creditor to compel 
him to wait for satisfaction of his debt out of the assets 


* Abbott on Shipp. Pt. 2, cli. 3, ^ 10; Id. Pt. 3, ch. 1, § 7; p. 171 ; Ex 
parte Detz, 1 Aik. 228 ; Ex parte Shank, I Aik, 234 ; FrankJini?. Hosier, 
4 Barn. & Aid. 341 ; Ex parte Bland, 2 Rose, Cas. 91. 

2 Post, § 1210, 1241. 

2 Gladatonc v. Birley, 2 Meriv. R. 403 ; Oxenham v, Esdaile, 2 Younge 
& Jer. 600; Leeds v. Marine Insurance Company, 6 Wheal. R. 505. 
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of his debtor for aa unreasonable length of time, \rhen 
he hi^d a clear lien on the property for the full amount.’ 
For the same reason,^ Courts of Equity will ^celerate 
payment by directing a sale, where the real estate, 
bound by the judgment, is a mere, dry reversion ; for, 
in such a case, there must, or, at least, there may 
unavoidably be a long delay, before the party can be 
paid out of the rents and profits.® 

} 1216 b. Courts of Equity will .also enforce the 
• security of a judgment creditor against the equitable 
interest in the fi’cehold estate of his debtor, treating 
the judgment as in the nature of a lien upon such equi- 
table interest. Eut in all cases of this sort, the judg- 
ment creditor must have pursued the same steps, as he 
would have been obliged to do, to perfect his lien, if 
tne estate had been legal. Thus, for example, it is 
necessary for the judgment creditor to sue out an elegit, 
at law, before his lien will bo treated as complete. If, 
therefore, he seeks relief in Equity against the equi- 
table freehold estate of his debtor, it is equally indis- 
pensable for him first to sue out an elegit ; for, until 
that time, he has not made a final election. And not 
only must the suing out of an elegit be proved, but it 
must also be averred in the Bill, otherwise the latter 
will be demurrable.® 


1 Slileman v. Ashdown, Ambler, R. 13 ; S, C. 2 Atk. 477, flOfl ; Bur- 
ton V. Smith, 13 Peters, R. 464 ; 2Tidd, Pract. (9th edit.) 935 ; O^Gurman 
V. Comyii, 2 Sch. & Lefr. 137, 150 ; TennenPs Heirs v. Patton, 6 Leigh, 
R. 196. 

2 Ibid. ; Goutts v* Walker, 2 Leigh, R, 268 ; Burton w. Smith, 13 Peters, 

B. 464. See also Robinson r. Tonge, 3 P. Will. 398, 401 ; Tyndale v, 
Warre, Jacob, R. 212 ; Ante, 1004 a. . • 

3 Neate v. Duke of Marlborough, 3 Mylne & Craig, 407, 415. On this 
occasion, Lord Cottenham said, ** In the first place, I find Lord Redesdale, 
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§ 1216 c. It is upon the same ground, that, u’here 
there is a specialty debt, binding the heirs, and the 


not only laying it down, that it is necessary, that the judgment creditor, 
suing in this Court, should have issued an t'/egfV, but expressly >aYiiig 
that, if that is not done, it is a ground of demurrer. And there was oreat 
force in the argument at the bar, that though his Lordship's attoutioti had 
been disliiKMly called to the point, yet, when :i sub.spqnerit edition of his 
Treatise on Pleading was published, and, as 1 have always understood, 
under his siipcuinlendence, the same passage was preserved. I also find 
Lord Lyndhurst stating it as a general rule, though that was not the point 
on which the decision of the appeal before him was to turn, that an clrgU 
is necessary. For myself, I never entertained the least doubt of if ; and, 
certainly, though I have not had particular occasion to loo): into the ques- 
tion, if 1 had been asked what the rule of the ('ourt was, 1 should at 
once li.ive answered, that, when a paity comes here as a juilgineiit cre- 
ditor, for the purpose of having the IxMiefii of his judgment, he must have 
sued out oxecuilion upon the judgment. And, in all the authorities re- 
ferred to, though in some of them the distinction appears to be so far taken, 
that in the case of a fieri fanns^ llic creditor must go the wlude length of 
having a return, there is uo case, except the solitary one in Ditlins^ which 
decides that the suing out of the rhyit is not iiece.‘?sary, as a preliminary 
step. Willi respect to authority, lhcref<»rc, there can be no doubt; for 
there i^ noi only the authority of Ltiid Hedesdalo^ and that of Ijord Lynd- 
hurst, in ilui House of Lonls ; but there is uLo, what is stated at llie bar 
to be the uinloim understanding and practice of the piofession. The con- 
clusion, at w hich I arrive, Imwever, as to whnl, on principle, ought to be 
the rule, is derived from a consideraiitin of the nature of the juN^ilicljoii 
which the Foiirt exercises in such cases. That jurisdiction is not for the 
purpose of giving elfect to the lieu, wliic^ is supf'oscd to be created by the 
judgment. It is true, that, fur certain purposes, tlm (bjurt recognizes a title 
by the judgment; as for the purpose of redeeming, or after the death of 
the debtor, of having liis assets admmisten'd. Unt the jurisdiction there 
is grounded simply upon this, that, inasmu( h as the Court finds the creditor 
in a coiuliiioii to acquire a power over the estate by suing out the will, it 
does, what it does in all similar cases , it gives to the party the right to 
come in and redeem other encumbrancers upon the jiropcrly. So, again, 
after lli(3 debtor is dead, if, under any circumstances, the estate is to he 
sold, the Court pays off the judgment creditor, because it cannot otherwise 
make a title to the estate; and the (’ourt never sells the interest of a 
debtor subject to an rlegit creditor, That was very much discus-.^ed in the 
case i>f Tunstall i\ Tra()pes. 13iii there there was a necessity for a sale; 
and the question w'as not as to the right of the judgment creditor against 
EQ. JUR. — VOL. II. 50 
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debtor dies, whereby a lien attaches upon all the lands 
descended in the hands of his heirs, Courts of Equity 
will interfere in aid of the creditor, and, in proper cases, 
accelerate the payment of the debt. At law, the cre- 
ditor can only take out execution against the whole 
lands, and hold them, as he would under an elegit, until 
the debt is fully paid." But, in Equity, the creditor 
will also be entitled to an account of the rents and pro- 


his debtor, he bein^ willing ; but where, from other circumstances, a sale 
haviri*! become indispensable, it was necessary to clear the estate from the 
claims of parties, who had ebarffes upon it. It is, iherefure, not correct, 
to say, that according to the usual acceptation of the term, the creditor 
obtains a lien by virtue of liis judgment. If he bad an equitable lien, he 
would have u right to come here to have the estate sold ; bnl he has no 
such right. What gives a Judgment creditor a right against the estate is 
only the act of parliament ; for, independently of that, he has none. The 
act of parliament gives him, if he pleases, an option by the writ of 
— the very name implying, that it is an option, — which, if he cxcicises, 
he is eniuled to have a writ directed to the sheriir, to put him in pi)ssi'.ssioii 
of a moiety of the lands. 'Ihe eflect of the proceeding under the vi rit, is, 
lo give to the creditor a b'gal title, which, if no impediment prevent him, 
he may enforce at law by ejectment. If there he a legal impediment, he 
then comes into this Court, not to obtain a greater benefit tlum the 
law, that is, the act of Parliament, has given him, but to have ilie same 
benefit, by the process of tins (’oiirt, wliich he would have had, at law, if 
no legal impediment had intervened. How, then, can there be a better 
right ; or how can the Judgment, ^hich, y>cr scj gives the creditor no title 
against the land, be considered as giving him a title heic f Suppose he 
never sues out the writ, and never, therefore, exercises his option, is this 
Court lo give him the benefit of a lien, to which he has never chosen to 
assert his right ? The reasoning would seem very strong, that, as this 
Court is lending its aid to the legal right, (and Lord Uedesdalo expressly 
puls it under that head, namely, the right to recover in ejectment,) the 
party must have previously armed himself with that, which constitutes 
his legal right; and that which constitutes the legal right, is the writ. 
This Court, in fact, is doing neither more nor less, than giving him what 
the act of Parliament and an ejectment would, under other circumstances, 
have given him at law.” 

1 Bac. Abridg. Heir & Ancestor, II. 1; 2Tidd'8 Piact. (Oih edit.) p. 936 
to 938. 
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fits received by the heir since the descent cast. And 
Courts of Equity will go further and decree a sale of 
the inheritance in order to accelerate the payment of 
the debt, if it cannot otherwise be satisfied within a 
reasonable period.^ The same doctrine is applied to re- 
versions aftet an estate for life, and even after an estate 
tail ; for they will be decreed to be sold to satisfy a 
bond debt of the ancestor, which binds the heir, in order 
to accelerate fhe payment of the debt.^ And, indeed. 
Courts of Equity, have, in the case of advowsons, gone 
further ; and have decreed an advowson in gross to be 
sold to satisfy a bond creditor ; holding such an advow- 
son to be assets at law, even if not extendible on an 
elegit.^ 

§ 1217. But there are liens recognized in Equity, 
whose existence is not known or obligation enforced at 
law, and in respect to which Courts of Equity exercise 
a very large and salutary jurisdiction.^ In regard to 


1 Courtis V. Curtis, 3 Uro. Ch. R. fiSr?, 631 ; Tyndalc v. Warre, Jacob, 
R. 313 ; Ante, ^ ()38, note, p. 583, 584; sec Ante, ^ 1064 a. 

2 Tyndule v. Warre, Jacob, R. 212. 

3 Roliiiison V. Tongo, 3 P. Will. 308, 401 ; Kinaston v. Clark, 2 Aik. 
204, There have been doubts, whether an advowson in gross was 
assets^at law ; but the weight of authority certainly is, that it is. See 
Lord Ilardwicke’s opinion in Westfaling v. Wesifaling, 3 Atk. 464, 465 ; 
Co. Lilt. 374 6., Com. Dig. Assets, 2 G. 1 ; Robinson v. Tonge, 3 P. 
Will. 401 ; S. C. 3 Bro. Pari. Cas. 556, Sir Thomas Plumer, however, 
in Tyiidale v. Warre, (Jacob, R. 221,) held, that an advowson in gross 
was not assets at law ; but still, if not, it was assets in J!]quity. His 
words were : ** It would seem, therefore, that the circumstances of its not 
being applicable to the payment of debts by a court of law, docs not de- 
cide what is to be done here ; as in the case of an advowson, which yields 
no present profit, and it not assets at lato, and yet is decreed to be sold in 
Equity.” 

^ Gladstone v. Birley, 2 Meriv. R. 403. See Leeds e. Mer. Insur. Co. 
6 Wheat. R. 565. 
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these liens, it may be generally stated, that they arise 
from constructive trusts. They are, therefore, wholly 
independent of the possession of the thing, to which 
they are attached, as a charge or encumbrance ; and 
they can be enforced only in Courts of Equity.* The 
usual course of enforcing a lien in Equity, if not dis- 
charged, is by a sale of the property, to which it is 
attached.^ Qf this we have a strong illustration in the 
well known doctrine of Courts of Equity, that the 
vendor of land has a lien on the land for the amount of 
the purchase-money, not only against the vendee him- 
self, and his heirs, and other privies in estate, but also 
against all subscqu».nt purchasers, having notice, that 
the purchase-money remains unpaid.® To the extent 


» Sec Ante, ^ 1047, 1058 to 1065. 

2 Ncatc V. Duke of Marlborough, 3 Mylne & Craig, 407, 415 ; Ante, 
§ 1210 h.^ note f 1). 

3 Ante, ^ 788, 789, 1210, note ; 4 Kent, Comm. Lect. 58, p. 151 to 154 
(3d edit.) ; lliirgess u. WhfalR, 1 W. T51. 1.50; S. C. I Eden, R. 210; 
Makrelh v. Symmons, 15 Vcs. 329, 337, 339, 342 to 350; Clarson v. 
Green, 1 Johns. Ch. R. 308 ; Hughes v, Kearney, 1 Sch. Lefr. 132; 
Champion v. 13ro>^’n, 0 Johns. R. 402,403 ; Bayley v. Greenleaf, 7 Whea- 
ton, R. 40; Daniels r. Duvison, 16 Ves. 219; S. C. 17 Ves. 433; 1 
Fonbl. Eq. B. 1, ch. 3, ^ 3, note (c) ; 2 Madd. Ch. Pr. 105, 100 ; McLea^ 
V, McLelland, 10 Peters, 025, 610, Sir Thomas Clarke (ihe Master of 
the llglis) in Burgess v. Whejle, 1 W. Black. R. 150; S. C. 1 Eden, R. 
211, said: “Where a conveyance is made prematurely, before money 
paid, the money is considered as a lien on that estate in the hands of the 
vendee. So, where money was [is] paid prematurely, the money would 
be considered as a lien on the estate of the vendor for the personal repre- 
sentatives of the purchaser ; which would leave things in statu quo. Mr. 
Sugden seems to have doubled, whether tliis lien exists in fuvur of the 
vendee, who has paid the purchase-money. Fur alluding, as it should 
seem, to such a case, he says, * Where a lien is raised for purchase-money 
under the usual equity in favor of a vendor, it is fur a debt really due to 
him, and Equity merely provides a security for it. But, in the case under> 
consideration, Equity must not simply give a security for an existing debt; 
it must first raise a debt against the express agreement of the parties. 
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of the lien the vendee becomes a trustee for the vendor ; > 
and his heirs, and all other persons claiming under them 
with such notice, are treated as in the same predica- 
ment.^ 

§ 1218. This lien of the vendor of real estate for the 
purchase-money is wholly independent of any possession 


The purchase-money was a debt Hue to the vendor, which, upon principle, 
it would be difficult to make him repay. What power has a Court of 
Equity to rescind a contract like this ? The question might perhaps arise 
if the vendor was seeking relief in Equity. But in this case he must be 
a defendant. If it should be admitted that the money cannot be reco- 
vered, then, of course, he must retain the estate also, until some person 
appears who is by law entitled to require a conveyance of it.* Sugden 
oq Vendors, ch. 5, p. 258, (7th edit.) Id. vol. 1, p. 284, (9th edit.) Lord 
Eldon cited the same position of Sir Thomas Clarke, in his very words, 
without objection or observation, in Mackreth v. Symmons, 15 Yes. 34^. 
And afterwards, in the same case, p. 353, he used language importing an 
approval of it. *This,* said he, ^ comes very near the doctrine of Sir 
Thomas Clarke, which is very sensible, that, where the conveyance or ihe 
paymenl, has been made by surprise, (meaning, it is supposed, “ prema- 
turely,” in the sense of Sir T. Clarke,) there shall be a lien.* The 
ground, asserted by Mr. Sugden for his doubt, docs not seem sufficient to 
sustain it. lie assumes, that there is no debt between the parties, which 
is the very matter in controversy ; for, in the view of a Court of Equity, 
the payment of the purchase-money may well be deemed a loan upon the 
security of the land, until it has been conveyed to the vendee. At least, 
there is quite as much reason to presume it, as there is to presume the 
lartd, when conveyed, to be still a security for the purchase-money due to 
the vendor. In the latter case, though there is a debt due by the vendee, 
it does not follow that it is a debt due by the land. In the former, if the 
estate cannot be conveyed and is not convoyed, the money is really a debt 
due to the vendee. At all events, in Equity it is not very clear what 
principle is impugned, by deeming the money a lien upon the ground of 
presumed intention. See also Oxenham v. Esdaile, 3 Y. & Jerv. 264 ; 
Ludlow V. Grayall, 11 Price, R. 58. In Finch v. Earl of Winchelsea, 

1 P. Will. 278, 282, Lord Chancellor Cowper said : ^ Articles made for a 
valuable consideration and the money paid, will, in Equity, bind the 
estate and prevail against any judgment creditor, mesne between the arti- 
cles and the conveyance.’ ” 

1 4 Kent. Comm. Lect. 68, p. 152 (3d edit.); McLeam v. McLellan, 
10 Peters, R. 625, 640. 


56 * 
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on his part ; and it attaches to the estate, as a trust, 
equally, whether it be actually conveyed, or only be 
contracted to be conveyed.^ It has often been objected, 
that the creation of such a trust by Courts of Equity is 
in contravention of the policy of the Statute of Frauds.® 
But, whatever may be the original force of such an ob- 
jection, the doctrine is now too firmly established to 
be shaken by any mere theoretical doubts.® Courts of 
Equity have proceeded upon the ground, that the trust, 
being raised by implication, is not within the purview 
of that statute; but is excepted from it. It is not, 
perhaps, so strong a case as that of a mortgage implied 
by a deposit of the title deeds of real estate, which 
seems directly against the policy of the statute, but 
which, nevertheless, has been unhesitatingly sustained.* 
{ 1219. The principle upon which Courts of Equity 
have proceeded in establishing this lien, in the nature 
of a trust, is, that a person who has gotten the estate of 
another, ought not, In conscience, as between them, to 
be allowed to keep it, and not to pay the full consider- 
ation money. A third person, having full knowledge 
that the estate has been so obtained, ought not to be 
permitted to keep it without making such payment; 
for it attaches to him, also, as a matter of conscience 
and duty. It would otherwise happen that the vendee 
might put .another person into a predicament, better 
than his own, with full notice of all the facts.® 


1 Sugden on Vendors, ch. 13, p. 541 (7th edit.); Smith v. Hubbard, 
2 Dick. R. 730 ; McLeuni v. McLellan, 10 Peters, R. 625, 640 ; Dodaloy 
V. Varley, 12 Adolph. & Ellis, 632, 633; Ante, § 1216, and note. 

2 Slat: 29 Charles II. 3. 

3 Coote on Mortg. 227 ; Mackreth v, Symmons, 15 Ves. 339. 

4 Ante, $ 1020 ; Post, § 1230. 

3 See Mackreth v. Symmons, 15 Yes. 11. 340, 347, 349. 
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§ 1220. It has been sometimes suggested, that the 
origin of this lien of the vendor might be attributed to 
the tacit consent or ihi plied agreement of the parties. 
But^ although in some cases it may be perfectly reason- 
able to presume such a consent or agreement, the lien 
is not, strictly speaking, attributable to it, ‘but stands 
independently of any such supposed agreement.' On 
other occasions the lien has been treated as a natural 
equity, having its foundation in the earliest principles 
pf Courts of Equity.* Thus, it has been broadly con- 
tended, that, according to the law of all nations, the ab- 
solute dominion over property sold is not acquired by 
the purchaser until he has paid the price, or has other- 
wise satisfied it, unless the vendor has agreed to trust 
to the personal credit of the buyer.® For a thing may 
well be deemed to be unconscicutiously obtained, when 
the consideration is not paid.^ Upon this ground 
the Roman law declared the lien to be founded in 
natural justice. Tamen rcctl dicUur, d jure gaUmm, id est, 


1 Nairn v, Prowse, 6 Ves. 752; Chapman v. Tanner, 1 Vern. R. 267, 

2 Chapman v. Tanner, 1 Vern, R. 267, 268 ; Blackburne v. Gregson, 
1 Bro. Ch. K. 424 ; 1 Fonbl. Eq. B. 1, ch. 5, § 8. 

3 By Mr. Scott and Mr. Milford, in argument, in Blackburne v. Greg- 
son, 1 Cox, R. 94. 

^ Hughes V. Kearney, 1 Sch. & Lefr. 135. It was formerly doubted, in 
consequence of an expression which fell from Lofd llardwioke, in Pollex- 
fen V. Moore, (3 Atk. R. 273,) whether this lien of the vendor could exist 
in favor of a third person ; as, for example, if the vendor, having such a 
lien, should exhaust the personal estate of the deceased purchaser, whether 
legatees should have aright to stand in his place against the real estate in 
the hands of the heir, as upon the marshalling of the assets. That doubt 
is now removed, and the affirmative established in Selby v, Selby, 4 Bus- 
sell, R. 336. See also Lord Eldon’s remarks in Mackretli v. Synimons, 
15 Ves. 330, 344, and Sir Wm. Grant’s decision in Trimmer v. Bayne, 
9 Yes. 209 ; and Sugden on Vendors, ch. 12, p. 549 to 556, (7th edit .) ; Id. 
vol. 2, p. 73 to 76 (9th edit.) 
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jure mturali, id effici} And, therefore, when Courts of" 
Equity established the lien, as a matter of doctrine, it 
had the effect of a contract, and the lien was held to . 
prevail, although, perhaps, no actual contract had taken 
place.^ 

§ 1221. ffho true origin of the doctrine may, with 
high probability, be ascribed to the Roman Law, from 
which it was .imported into the Equity Jurisprudence 
of Engliind.® By the Roman Law, the vendor of pro- 
perty sold had a privilege, or right of priority of pay- 
ment, in the nature of a lien on the property, for .the 
price for which it was sold, not only against the vendee 
and his representatives, but against his creditors, and 
also against subsequent purchasers from him. For it 
was a rule of that law, that, although the sale passed 
the title and dominion in the thing sold ; yet it also 
implied a condition, that the vendee should not be 
master of the thing so sold, unless he had paid the 
price, or had otherwise satisfied the vendor in respect 
thereof, or a personal credit had been given to him 
without satisfaction. Quod vendidi, (said the Digest,) 
non aider fit uccipientis quani si aid prcUiim nohis soMum 
sit aid sedis eo nomine faclum ; vel etiani fidem habuerimus 
emptori sine idla salisfac/unc} Ul res emptoris Jicd, nihil 
interest, utnim sotutim sit qv'eiium, an eo nomine fid<jnssor 
dalas sU.^ The doctrine was still more explicitly laid 
down in the Institutes. Venditue vero res, et traditce, 
mn aliter emptori acquirutdur, quam si is venditori prelium 
solverii, vet alio modo ei satkfeccrit ; veluti ezpromissore 

1 Inst. Lib. 2, tit. 1, ^41. 

9 Mackreth v, Symmons, 15 Yes. 337. 

3 Ibid. 15 Yes. 344. 

^ Dig. Lib. 18, tit. 1, 1. 19; Pothier, Pand. Lib. 41, tit. 1, n. 60. 

3 Dig. Lib. 18, tit. 1, 1. 53; Pothier, Pand. Lib. 41, tit. 1, n. 00. 
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aid pignore dato. — Sed, si is, ^li vendidit, Jidm mpioris 
sequuius fuerU, d&cmdum ed, statim reni emptom fieri} 
The rule was equally applied to the sale of movable 
and of immovable property ; and equally applied, whe- 
ther there had been a delivery of possession to the 
vendee or not. If there was no such delivefy of pos- 
session, then the vendor might retain the property as a 
pledge, until the price was pjiid. If there was such a 
delivery of possession, then the vendor might follow 
the property into the hands of any person, to whom it 
had been subsequently passed, and reclaim it or the 
price.* VendUor cnim, quasi pigmis, rctimrc potest cam rent, 
quain vendidit? And a part payment of the price did 
not exonerate the property from the privilege or lien 
for the residue. HvBreditalis vcnditcc prelhnn pro parte 
acccpit>, (said the Digest, quoting Scrovola.) rcUqmm 
rnptore non solvente ; qucesikim cst, an corpora tuvredilaria 
pigmris nomine tcncanlur ? Itespondi ; nildl propenn, cur 
non iencavdur? 

§ 1222. This close analogy, if not this absolute 
identity, of the English doctrine of the lien of the ven- 
dor with that of the Roman Law of privilege on the 
same subject, seems to demonstrate a common origin ; 


^ Inst. Lib. 3, tit. L ^1 ; and Vinn. Comm. h. tit. 

2 1 Domat, B. 3, tit. 1, § 5, art. 4 ; Inst. Lib. 3, lit. 1,^41. The same 
rule exists in the French Law in regard to immovables. But in regard to 
movables, when delivered to the vendee, there is no sequel (as it is phrased 
in the French Law) by way of privilege or lien against the property, ex- 
cept while it remains in the hands of the purchaser. If he has sold it, the 
right of privilege or lien for the price is gone. 1 Domat, B. 3. tit. 1, $ 5, 
art. 4, and note. 

3 Id. Dig. Lib. 19, tit. 1, 1. 13, ^ 8 ; Pothier, Pand. Lib. 41, tit. 1, n. 60, 
61 ; Id. Lib. 19, tit. 1, n. 5. 

^ Domat, B. 3, tit. 1, § 5, art. 4 ; Dig. Lib. 18, tit. 4, 1. 32 ; Pothier 
Pand. Lib. 19, tit. 1, n. 5. 
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although in England the lien is ordinarily confined to 
oases of the sale of immovables, and it does not extend 
to movables, where there has been a transfer of posse*- 
sion.i There are,’ however, some exceptions from the 
doctrine in each law, founded upon the same general 
principle, but admitting of some diversity in respect to 
its practical application. 

§ 1223. Wo have seen that the lien by the Roman 
Law ceased (1.) where the price was actually paid ; (2.) 
where, any thing was taken in satisfaction of the price, 
although payment had not been positively made; (3.) 
where a personal credit was given to the vendee, exclud- 
ing any notion of a lien ; Avd, prelitm mhis soMum sit 
(said the Digest) ; atU satis eo nomine factum ; vel diam 
fideni liabummus etuptori sine uUd salisf actioned Pothier 
has deduced the conclusion, that, in the Civil Law, the 
question, whether a personal credit was given to the 
vendee, or not, was to be judged of by all the circum- 
stances of the case. Whenever it was doubtful whether 
such credit was given or not, there it was not to be pre- 


1 See Blackburne v, Gregson, 1 Cox, R. 100 ; arg^uendo, Mackreth v, 
Symmonds, 15 Ves. 344. See Hag^gerty v. Palmer, 0 Johns. Ch.R. 437; 
Cowell V, Simpson, 10 Ves. 27H, 280, 281. • 

^ Dig. Lib. 18, tit. 1, 1. 19 ; Inst. Lib. 2, tit. 1, $ 41. Vinnius distin* 
guisbes between a payment and a satisfaction. Satisfaciendi verbum gene- 
ralius est, quam solvendi. Qui solvit, utique et satisfacit ; at non omnis 
salisfaclio soluiio est. Satisfacit, et qui non liberator ; veluti, si quisfide- 
jussorem vel pignora det ; solutione veto obligatio tollitur. Vinnius also 
says, that a personal credit, given to \he vendor, without satisfaction, is a 
waiver of the lien. For, commenting on the words of the Institute, Sed 
si is, qui vendidii, fidem emptoris sequutus fuerit, he says : Id est, fidem 
emptori de pretio habuerit sine ulla satisfactione. What will amount to 
such personal credit, he adds, depends on circumstances, but an agreement 
for postpo.oement of payment to a future day would be such a personal 
credit, and would discharge the lien. Quod ex ciremhstantiis sstimandum ; 
veluti, si dies, solution! dicta sit. And for this he cites the code. (Cod. 
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stimed, udesi^ made certain by the vendee.^ , In every 
other case, either a payment or a satisfaction of tHe 
price was necessary to discharge the property. The 
giving of a pledge or security for the price was deemed 
equivalent to payment. Qnalibet ratime, si vmMori de 
p'dio salkf actum est, veluti, eapromtssore aut pignore dcUo , ' 
proinde sit, ac si pretium soMum esset? 

§ 1224. jN'ow, the same principle is applied in Eng- 
lish Jurisprudence. Generally speaking, the lien of 
the vendor exists ; and the burden of proof is on the 
purchaser to establish, that, in the particular case, it 
has been intentionally displaced, or waived by the con- 
sent of the parties.® If, under all the circumstances, 
it remains in doubt, then the lien attaches. The diflBi- 
culty lies in determining, what circumstances are tO be 
deemed sufficient to repel or displace the lien, or to 
amount to a waiver of it. And, upon the authorities, 
this is left in such a stiite of embarrassment, that a 
learned Judge has not hesitated to say, that it would 
have been better at once to have held, that the lien 
should exist in no case, and that the vendor should 
suffer the consequences of his want of caution j or to 


Lib. 4, tit. 54, 1. 3.) He then proceeds: Aut si, cum emptor pecuniam ad 
manum non habcrit, venditor dixerit; I, licet ; nunc non requiro ; postea 
dabis. Vityi. ad Inst. Lib. 3, tit. 1,^41, Comm. (2.) 

* Polhier, Pand. Lib. 41, lit. 1, note 60. In this position Vinnius agrees 
Tvith Polhier, contrary to what is held by some other jurists. lu dubio. 
qui rem emptori tradit, non videlur sequi hdern emptoris, nisi ernptor con- 
trarium doceat. Vinn. ad Inst. Lib. 2, tit. 1, ^ 41 ; Comm. (3 ) 

3 Dig. Lib. 18, tit. 1, 1. 53; Pothier, Pand. Lib. 41, tit. 1, n. 60; Inst. 
Lib. 2, tit. 1, 41. 

3 Maokreih v. Symmons, 15 Ves. 342, 344, 348, 349 ; Hughes v. Kear- 
ney, 1 Sch. & Lefr. 135, 136 ; Nairn v. Prowse, 6 Ves. 752; Carson u. 
Green, 1 Juhns. Ch. B. 308, 309; Sugden on Vendors, oh. 12, p. 541 to 
560 (7th edit.) ;^Id. vol. 2, ch. iS, p. 57 to 76^ (9th edit.) 



672 EQUITY JURISPRUDENCE. !^X1II. 

have laid down the rule the other way so dikindtly, 
that a purchaser might be able to know, without the 
judgment of a court, in what cases it would, and in 
what it would not exist* At present, that certainty 
cannot be, generally affirmed. 

§ 1225. In the first place, it seems, that if, upon the 
face of the conveyance, the consideration is expressed 
to be paid, and even if a receipt therefor is indorsed 
upon the back of it, and yet, in point of fact, the pur- 
chase-money has not been paid, the lien is not gone ; 
but it attaches against the vendee and all persons 
claiming as volunteers, or with notice under him.® 

§ 1226. In the next place, the taking of a security, 
for the payment of the purchase-money, is not, of itself, 
as it was in the Homan Law, a positive waiver or extin- 
guishment of the lien.2 It is, perhaps, to be regretted. 


^ Lord Eldon, in Mackreth v, Symmons, 15 Ves, 340. 

3 Ibid. 15 Ves. 337, 339, 340, 350 ; Hughes v. Kearney, 1 Sch. & Lefr. 
135, 136; Winter v, .Anson, 3 Russ. 488; S. C. 1 Sim. & Stu. 434; 
Saunders v. Leslie, 2 B. & Beatt. 514, 515; Sugden on Vendors, ch’. 12, 
p. 541 to 557 (7ih edit.) Id. vol. 2, ch. 32, p. 57'to 76 (Oth edit.)— Lord 
Redesdale, in Hughes v, Kearney, 1 Sch. & Lcfr. 135, said: “If a per- 
son, claiming as a purchaser, admitted, that the considcralion was not paid, 
this would be taken pWmd facte, as a fraud ; and it would lie on him to 
show that it was not a fraud.” 

3 Mackreth v. Symmons, 15 Ves. 312, 344, .347 to 349 ; Nairn r.Prowse, 
6 Ves, 739, 760; Garson v. Green, 1 Johns. Ch. R. 308 ; 4 Kent, Comm. 
Leci. 58, p. 152, 153 (3d edit.) This subject was very fully examined by 
Lord Eldon, in his elaborate judgment in Mackreth v. Syihmons, 15 Ves. 
330, 336, 312. In one part of that judgment he used the following lan- 
guage : “ If I had found it laid down, in distinct and indexible terms, that, 
wheie the vendor of an estate lakes a security for the consideration, he 
ka 3 no lieu, that would be satisfactory ; as, when a rule so plain is once 
communicated, the vendor, not'taking an adequate security losc.s the lien 
by hjs jpwn fault. If, on the other hand, a rule has prevailed, as it scorns 
to met that it is to depend, not upon the circumstance of taking a security, 
but upon the nature of the security, as amounting to evidence (as it is 
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that it has not been so held ; as, when a rule so plain is 
once communicated, if the vendor should not take an 
adequate security, ho would lose his lien by his own 
fault.^ But the taking a security has been deemed, at 
most, as no more than a presumpiion, under some cir- 
cumstances, of an intentional w'aiver of the lien ; and 
not as conclusive of the waiver.® And if a security is 
taken for the money, the burden of the proof has been 
adjudged to lie on the vendee to show, that the vendor 
agreed to rest on that security, and to discharge the 
land.® Nay, even the taking of a distinct and inde- 
pendent security, as, for instance, of a mortgage on 
another estate, or of a pledge of other property, has 
been deemed not to be conclusive evidence that the 
lien is waived.^ The taking of Bills of Exchange, 


sometimes called,) or to declaration plain, or manifest intenlicn (the ex- 
pressions used upon other occasions) of a purpose to rely, not any longer 
upon the estate, but upon the personal credit of the individual, it is obvious, 
that a vendor, taking a security, unless by evidence, manifest intention, or 
declaration p1<ain, ho shows his purpose, cannot know the situation in 
which he stands, without the judgment of a Court, how far that security 
does contain the evidence, manifest intention, or declaration plain upon 
tliat point. That observation is justified by a review of the authorities; 
from which it is clc.^r, that different judges would have determined the case 
difterently. And if some of the cases that have been determined, bad 
come before me, I should not have been satisfied that the conclusion was 
right.” It is greatly to be regretted, that the p]nglish Jurisprudence, 
instead of dealing in nice distinctioii.s, had not followed out the plain and 
convenient rule of the Civil Law, that the taking of any security, or giving 
any credit, was an extinguishment of the lien. 

1 Ibid. . 2 Ibid. 

3 Hughes V. Kearney, 1 Sch. & Lefr. 135, 130 ; Saunders u. Leslie, 2 B* 
& Beau. 11. 514, 515. 

4 Ibid. ; Saunders i\ Leslie, 1 Ball & Dealt. R. 514, 515. — In Nairn 
Prowsc, (0 Ves. 752,) where the question was, >^helhcr tho taking of a 
special security, by w^ay of pledge, was a w-aiver of the lien, Sir William 
Grant (Master of the Rolls) held, that it was. Upon that occasion, ho 
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drawn on, and accepted by a third person, or by the 
purchaser and a third person, has also been deemed not 


said : Upon the question, as to the claim set up by Mitchell to a lien, it 
is now settled, that Equity jjives the vendor a lien for the price of the 
estate sold, without any special agreement. But, supposing he docs not 
trust to that, but carves out a security for himself, it still remains matter 
of doul>t, and lyis not received any positive decision, whether that do(?s, 
or does not, amount to a waiver of the equitable lien ; so as to preclude 
the ’ jndor from resorting back to that lien, the security proving insufficient. 
Without entering into that question, whether every security necessarily 
amounts to a waiver, it is impossible to contend, that there may not be a 
security that Avill have that elfect, that will be a waiver. By conveying 
the estate without obtaining payment, a degree of credit is necessarily 
given to the vendee. That credit may be given upon the confidence of the 
existence of such a lien. The knowledge of that may be the motive for 
permitting the estatr to pass without payment. Then, it may be argued, 
that, taking a note or a bond, cannot materially vary the case. A credit 
is still given to him ; and may be given from the same motive ; not to su- 
persede the lien, but for the purpose of ascertaining the debt, and counter- 
vailing the receipt indorsed upon the conveyance. Bnt, if the conveyance 
be totally distinct and independent, will it not then become a case of sub- 
stitution fur the lien, instead of a credit given because of the licnl 
Suppose a mortgage was made upon another estate of the vendee ; will 
Equity at the same time give him, wliat is in eflect a. mortgage upon the 
estate he sold ; the obvious intention of burdening one estate being, tljat 
llio other shall remain free and unencumbered ? Thougli in that case the 
vendor would bo a creditor, if the mortgage proved deficient ; yet he would 
not be a creditor by lien upon the estate lie had conveyed away. The 
same rule must hold with regard to any other pledge for the purchase- 
money. Tn Ibis case, the vendor trusts to no j<ersonal security of the 
vendee ; but gets possession of a Jong annuity of jClOO a year ; wliich, 
according to the rise or fail of stock, might, or might not be sufficient for 
the purchase-money. He has, therefore, an absolute security in his liands, 
not the personal security of the vendee. Could the vendee have any mo- 
tive for parting with his slock, but to have the absolute dt)minion over the 
land? It is impossible it could be intended, that he should have this double 
security, an equitable mortgage and a pledge ; which latter, if the stock 
should rise a little, would be amply sufficient to answer tlic purchase- 
money. ’’ Lord Eldon, in Mackreili r. Symmons, 15 A"cs. 34S, in com- 
menting on this case, said : The Master of the Bolls, in his judgment, 
admitting the general doctrine, as to the vendor’s lien, observes upon the 
question, whether a security taken will be a w'aivcr, that, by conveying the 
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to be a waiver of the lien, but to be merely a mode of 
payment.1 And it has been laid down as clear doc- 


estate without payment, a degree of credit is given to the vendee, which 
may be given upon the confidence of the existence of such lien. And it 
may bo argued, that taking a note or a bond cannot materially vary the 
case; a credit is still given to him; and maybe given from the same 
motive ; not to supersede the lien, but for the purpose of ascertaining 
the debt, and countervailing the receipt, indorsed upon the conveyance. 
There is great difficulty to conceive, how it should have been reasoned 
almost in any case, that the circumstance of taking a security was evidence 
that the lien was given up ; as, in most cases, there is a contract under 
seal for payment of the money. The Master of the Kolls, having before 
observed that there may be a security which will have the cfT'ect of a 
waiver, proceeds to express his opinion, that, if the security be totally dis- 
tinct and independent, it will then become a case of. substitution for the 
lien, instead of a credit given on account of the lien ; meaning, that, not 
a security, but the nature of the security, may amount to satisfactory evi- 
dence, that a lien was not intended to bo reserved. And [he] puts the 
case of the mortgage of another estate, or any other pledge, as evidence 
of an intention, that the estate sold shall remain free and unencumbered. 
It must not, however, be understood, that a mortgage taken is to be 
considered as a conclusive ground for tho inference, that a lien was 
not intended ; as 1 could put many instances, that a mortgage of another 
estate for the purchase-money would not be decisive evidence of an inten- 
tion to give up the lien ; although, in the ordinary case, a man has 
always greater security for his money upon a mortgage, than value for his 
money upon a purchase. And the question must be. Whether, under the 
circumstances of that particular case, attending to the worth of that very 
mortgage, the inference arises. In the instance of a pledge of stock, does 
it necessarily follow, that the vendor, consulting the convenience of the 
purchaser by permitting him to have the chance of the benefit, therefore 
gives up the lien, which he has ? Under all the circumstances of lliat case, 
the judgment of the Master of the Rolls was satisfied, that the conclusion 
did follow. But the doctrine, as to taking a mortgage, or a pledge, would 
be carried too far, if it is understood, as applicable to all cases, that a man, 
taking one pledge, therefore necessarily gives up another ; which must, I 
think, be laid down upon the circumstances of each case, rather than uni- 
versally.” 

^ Hughes V. Kearney, 1 Sch. ^ Lefr. 135, 136; Gibbons v, Baddall, 
2 Eq. Abr. 682, note ; Grant v. Mills, 2 Ves. & B. 306 ; Cooper v. Spot- 
tiswoode, Tamlyne, R. 21 ; Ex parte Peake, I Madd. R. 349 ; Ex parfe 
Loring, 2 Rose, R. 79; Saunders «. Leslie, 2B. & Beatt. 514; Sugdeii 
on Vendors, ch. 12, p. 544 to 549 (7th edit.) ; Id. vol. 2, ch. 12, p. 67 to 
67 (9lh edit.) 
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trine, that, in general, where a hill, note, or bond is 
given for the whole or a part of the purchase-money, 
the vendor does not lose his lien for so much of the 
purchase-money as remains unpaid, even though it is 
secured to be paid at a future day, or not until after 
the death of the purchaser.^ 


1 Winter r. Lord Ansson, 3 Russ. R. 488, 490, overruling the Vice-Chan- 
cellor’s decision ; S. C. 1 Sim. & Stu.434. See Fawell v. Heelis, Ambler, 
R. and Mr. Blunt’s note. — How far the taking of aii independent 
and distinct sec.urity from a third person would affect tlic lien, has not, per- 
haps, been absolutely decided in England. Grant t». Mills, 2 Vos. & Beam. 
300, 309. Indeed, the whole doctrine, respecting the effect of taking a 
security, is established in England, upon grounds not very satisfactory 
under any circun^stanccs. See Ex parte Loring, 2 Rose, Cas. 80. In the 
case of Gilman v. Brown, 1 Mason, R. 212, the whole doctrine was rc- 
.iewed at large ; and a different conclusion was arrived at from that stated 
in ti.c text. The following extract may not be wholly unacceptable, as 
presenting the reasoning opposed to that maintained in some of the late 
English authorities. — “ The doctrine, that alien exists on the laud for the 
purchase-money, which lies at the foundation of the decision of the com- 
missioners, as well as of the present defence, deserves a very delihcMaie 
consideration. It can hardly be doubted, that this doctrine was borrowed 
from the text of the civil law ; and although it may now be considered as 
settled, as bet ween the vendor and vendee, and all claiming under tlie lat- 
ter, vvilli notice of the iioii-payment of the purchase-money ; yet its com- 
plete establishment may be referred to a comparatively recent period. 
Lord h^ldun has given us an historical review of all the cases (Mackreth u. 
Symmons, 15 Ves. 329) from which he deduces the following inferences. 
First, That generally speaking, there is such a lien. Secondly, That in 
those general cases, in wliich there would be a lien, as between vendor 
and vendee, thc-veiulor will have the lien against a third person, who had 
notice that the money was not paid. These two points, he adds, seem to 
be clearly settled ; and the same conclusion has been adopted by a very 
learned Chancellor of our own country. Carson v. Green, 1 Johns. Ch. 
R. 308. The rule, however, is manifestly founded on a supposed con- 
formity with the intention of the parties, upon which the law raises an 
implied contract ; and therefore, it is not inflexible, but ceases to act, wlicre 
the circumstances of the case do not justify such a conclusion. What 
drcumslances shall have such an effect, seems, indeed, to be a mailer of a 
good deal of delicacy and difficulty. And the difficulty is by no means 
lessened by the subtle doubts and distinctions of recent authorities. It 
seems, indeed, to be established, that prima facie^ the purchase-money is a 
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§ 1227. The lien of the vendor is not confined to 
himself alone ; but, in case of his death, it extends to 


lien on the land ; and it lies on the purchaser to show, that the vendor 
agreed to waive it (Hughes v. Kearney, 1 Sch. & Lefr. 132 ; Mackrelh i\ 
Symmons, 15 Yes. 329; Garson v. Green, 1 Johns. Cii. Rep^308) ; and 
a receipt for the purchase-money, indorsed upon the conveyance, is not 
sufficient to repel this presumption of law. But, how far the taking a 
distinct security for the purchase-money shall be held to bo a waiver of the 
implied lien, has been a vexed question. There is a pretty strong, if not 
decisive current of authority, to lead us to the conclusion, that merely tak- 
ing tho bond, note, or covenant of the vendee himself, for the purchase- 
money, will not repel the lien ; for it may be taken to countervail tho 
receipt of the payment usually indorsed on the conveyance. Hughes v. 
Kearney, 1 Sch. & Lcfr. 132 ; Nairn v. Prowse, 6 Yes. 752 ; Mackielh v. 
Symmons, 15 Yes. 329; Blackburiie v. Gregson, 1 IJro. Ch. Cas. 420; 
Garson v. Green, 1 Johns. Ch. K. 308; Gibbons v, Baddall, 2 Kq. Cas. 
Abr. 682 note ; Coppin w. Coppin, 2 P. Will. 291 ; cases cited in Sugden 
on Yendors, cb. 12, p. 541 (7th. edit.) &c. But, where a distinct and in- 
dependent security is taken, either of other properly, or of the responsibility 
of third persons, it certainly admits of a very different consideration. 
There, the rule may properly apply, that expressum facit cessare taciturn ; 
and, wiicre tho parly has carved out his own security, the law will not 
create another in aid. This was manifestly the opinion of Sir William 
Grant, in a recent case, where he asks : ‘ If the security be totally distinct 
and independent, will it not then become a case of substitution for the lien, 
instead of a credit given because of the lien? ’ And he then puts the case 
of a mortgage on another estate for the purchase-money, which he Jiulds 
to be a discharge of the lien, and asserts that the same rule must hold 
with regard to any other pledge for the purchase-money. (Nairn v, 
Prowse, 0 Vcs. 752.) And tlie same doctrine was asserted in a very early 
case, where a mortgage was taken for a part only of the purchase-money, 
and a note for the residue. Bond e. Kent, 2 Yern. 281. Lord Eldon, with 
his characteristic inclination to doubt, has hesitated upon the extent of this 
doctrine. He seems to consider, that whether the taking of a distinct 
security w'ill have the effect of waiving the implied lien, or not, depends 
altogolhcr upon the circumstances of each case, and that no rule can be 
laid down universally ; and that, therefore, it is imposihlc for any pur- 
chaser to know, without the judgment of a Court, in what cases a lien 
would, and in what cases it would not exist. His language is, * If, on the 
other hand, a rule has prevailed (as it seems to me) that it is to depend, 
not upon the circumstance of taking a security, but upon the nature of the 
security, as amounting to evidence (as it is sometimes called,) or to decla- 
57 * 
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his personal representatives.^ It may also be enforced 
in favor of a third person, notwithstanding the doubts 


ration plain, or manifest intention (the expression used on other occasions) 
of a purpose to rely not any longer upon the estate, but upon the personal 
credit of the individual ; it is obvious, that a purchaser taking a security, 
unless by evidence, manifest intention, or declaration plain, he shows his 
purpose, cannot know the situation, in which he stands, without the judg- 
ment of a Court*, how far that security does contain the evidence, i^anifest 
intention, or declaration plain upon that point.’ Mackreth v. Symmes, 
15 'Ves. 329, 342; Austin v. Halsey, 6 Ves. jr. 475. If, indeed, this be 
the state of the law upon this subject, it is reduced to a most distressing 
uncertainty. But, on a careful examination uf all the authorities, I do not 
find a single case, in which it has been held, if the vendor takes a personal 
collateral security, binding others, as well as the vendee, as, for instance, 
a bond or note, with a surety or an indorser, or a collateral security by way 
of pledge or mortgage, that, under such circumstances, a lien exists on 
the land itself. The only case, that looks that way, Is Elliot v, Edwards, 
3 Bos. and Pull. 181, where, as Lord Eldon says, the point was not decided. 
And it was certainly a case depending upon its own peculiar circumstances, 
where the surety himself might seem to have stipulated for the lien, by 
reijuiring a covenant against an assignment of the premises, without the 
joint consent of himself and the vendor. Jiord Redesdale, loo, has thrown 
out an intimation, (Hughes v. Kearney, 1 Sch. & Lcfr. 132,) that it must 
appear that the vendor relied on it as security; and he puts the ease; 
‘Suppose bills given, as part of the purchase-money, and suppose them 
drawn on an insolvent house, shall the acceptance of such bills discharge 
the vendor’s lien? They are taken, not as a security, but as a mode of 
payment.’ In my humble judgment, this is begging the whole question. 
Iff upon the contract of purchase, the money is to ho paid in cash,. and 
bills of exchange arc afterwards taken in payment, which turn out un- 
productive, there, the receipt of the bills may be considered as a mere mode 
of payment. But if the original contract is, that the purchase-money shall 
be paid at a future day, and acceptances of third persons are to be taken 
for it, payable at such future day, or a bond with surety payable at such 
future day,*I do not perceive, how it is po.ssible to assert, that the accept- 
ances or bond are not relied on as security. It is suflicient, however, that 
the case was not then before his Lordship ; and that he admits, that taking 
a distinct security would be a waiver of the lien. ,On the other hand, there 
are several cases, in which it is laid down, that, if other security be taken, 
the implied lien on the land is gone. To this effect, certainly, the case of 


* Ante, $ 788 to 791, 1216, 1217. 
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formerly expressed by Lord Hardwicke.* As, •for ex- 
ample, it may bo enforced by marshalling assets in 

Fawell V. Heelis, Ambler, R. 724; S C. 2' Dick. R. 485, is an authotity, 
however it may, on its own circumstances, have been shaken. And the 
doctrine is explicitly asserted and acted upon in Nairn v. Prowse, 6 Ves 
jr. 752. Sec also Bond v. Kent, 2 Vern 281. In ourovin country, a very 
venerable Judge of Equity has recogni/ed the same doctrine. He otys . 
< The doctrine, that the vendor of land not taking a security, nor making a 
conveyance, letains a lien upon the properly, is so well settled as to be 
received as a mnxim Even if he hath made a conveyance, yot he may 
pursue the land in the pO‘?se«<sion of the vendee, or of a purcliasei with 
notice. But if he hath taken a security, or the vendee hath sold to a third 
person without notice, iht hen is lost’ Colew Scott, 2 Wash H 141. 
Looking to the princqile upon which the original doctrine of hen is esta- 
blished, I ]ix\e no hesitation to dechit, that, taking the security of a third 
person for the piuchase money, ought to be held a complete waiver of any 
hen upon the laud , and that, m a cisc standing upon such a fact, it would 
be very difficult to bung my m nd to a dilFerent conclusion At all exents, 
It IS pfirno ftui evidence ot a waiver, and the onus is on the vendor to 
prove, bv the must cogent and irresistible eitcumstances, that it ought nut 
to have ihit cITert. Su< h was the result of my judgment upon an exami- 
nation ol ihe aulhoulies, when a very leccnt case before the Master of the 
Rolls first came to my knowledge 1 have jierused it with great attention 
and It lus not m any uegree, shaken ray opinion The case there was of 
acceptances of the vendee and of his partner in trade, taken lor the pay- 
ment of the pureh ise-raoney. It was admitted, that there was no ca c of 
a secuiity givtii by i thud person in which the hen had been held to exist 
But the Master of the Bolls, without deciding what would be the efltct of 
a security, properly so dcnumin ited, of a third person, held, in conloriifity 
to the opinion of Lord Ktdesdale, thu bills of exchange were me^'cly a 
niod< of payment, and not a security This conclusion he drew from the 
nature of such bills, considering them as mere orders on the acceptor, to 
pay money of the dnwer to the piyco , and that the acceptor was to be 
considered, not as a surety tor the d(bt of another, but is pajing the debt 
out of the debtor’s funds in his hindb Grmt v Mills, 2 Vts & Ixani. 
R. 30q With this conclusion of the Master of the Bolls, I confess my- 
self nut sitishul, and desire to reserve myself for the case, when it shiil 
aribe m judj,ment It is founded on very arlificial reasoning, and not 
always supported in point of fact by the practice of the commercial world 
Ihe dislinetion, however, on which it proceeds, admits, by a very strong 

1 Pollexfcn V, Moore, 3 Aik 273 ; Ante, J 1220, note. 
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favor (Jf legatees and creditors, and giving them the 
benefit, by the way of substitution to the vendor, when 


implication, that the security of a third person would repel the lien. If, 
indeed, the point were new, there would be much reason to contend, that 
a distinct security of the party himself would extinguish the lien on the 
land, as it certainly does the lien upon personal chattels. Cowell v. Simp- 
son, IG Yes. jr. 275. In applying the doctrine to the facts of the present 
case, I confess that 1 have no difficulty in pronouncing against the exist- 
ence a lien for the unpaid part of the purchase-money. The property 
was a large mass of unsettled and uncultivated lands, to which the Indian 
title was not as yot extinguished. It was, in the necessary contemplation 
of all* parties, bought on speculation, to be sold out to sub-purchasers, and 
ultimately to settlers. The great objects of tho speculation would be 
materially impaired and embarras-sed by any latent oncumbranco, the nature 
and extent of which it migni not always be es^sy to ascertain, and which 
mi^lit, by a subdivision of the properly, be apportioned upon an almost 
lahnite number of purchasers. It is not supposablc, that so obvious a con- 
sult ration should not have been within view' of the panics; and, viewing 
it, it is very diilicult to suppose, that they could mean to create such an 
encumbrance. A distinct and independent security was taken by negotia- 
ble notes, payable at a future day. There is no pretonco, that the notes 
were a mere mode of payment, for the indoTsers were, by the theory of 
the law, and in fact, conditional sureties for the payment. And in this 
respect, the case is distinguishable from that of receiving bills of exubange, 
where, by the theory of the Jaw, the acceptor is not a surely, but merely 
pays the money of the drawer in pursuance of bis order. Hughes v. 
Kearney, 1 Sch. & Lcfr. 132; Grant v. Mills, 2 Yes. & Beam. R. 300. 
The securities themselves, were, from their negotiable nature, capable of 
being turned immediately into cash ; and, in tlieir transfer from hand to 
hand, they could never have been supposed to draw after them, in favor 
of the holder, a lien on the land for their payment. But T pass over these 
and some other peculiar circumstances of this case, and pul it upon tho 
broad and general doctrine, that here was the secnriiy of a third person, 
taken as such, and that exiingnishcd any implied lien for the purcliase- 
money.” See also Brown v. Gilman, 4 Wheat. U. 2‘JO to 292; Fish v, 
Howland, 1 Paige, R. 20; Stafford r. Van Ilerisellaer, 9 Cowen, R. 310; 
Cox V. Fenwick, 3 Bibb, 183 ; Johnson v. Sugg, 13 S. & M. 310; Mr. 
Chancellor Kent, in his Commentaries, (4 Kent, Comm. Led. .08, p. 151 
to 153, 3d edit.,) has summed up the general duclrine, as well as the 
exceptions to it, with great clearness and accuracy. He bolds, that the 
better opinion is, that taking a note, bond, or covenant of the vendee him- 
self is not a waiver of the lien ; for such instruments are only the ordinary 
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he seeks payment out of the personal assets of the 
vendee.^ So, if a subsequent encumbrancer, or pur- 
chaser fiom the vendee, is compelled to discharge the 
lien of the vendor, he will in like manner be entitled 
to stand substituted in his place against other claim- 
ants under the vendor on the estate, and to have the 
assets marshalled in his favor.’ 

§ 1228. We have already had occasion to state, that 
the lien of the vendor exists against the vendee, and 
against volunteers, and purchasers under him with 
notice, 01 having an equitable title only.^ But it does 
not exist ng linst purchasers under a conveyance of the 
legal est.ite made hona fide, for a valuable consideiation 
without notice, if they have paid the purchase-money.'* 
The lien will also prevail against assignees claiming 


ovuk ncc of *1 debt I3ut that taking a note, bill, or bond, with a distinct 
beciiiilv, or liking i distinct seeunlv, exclusively by itself, either m the 
sliapc ot rtil or personil property, from the vendee, or taking the respon- 
sibility of u thud person is evidence that the vendor does not repose upon 
the hen, but upon in independent security, and it discharges the lien 
Tins conclubion he deductb fiom a survey of (he American, as well as the 
Englibh unhoritus bcc also 1 Foiibl Dq B 1, ch 3, $ 3, note (e) , Id 
B 1, ch 0, § H, note (/) 

* Ante, ^ IddO, not( (2), Selby v Selby, 4 Russ R 336, Mackrethrtv 
Symmons, 15 V<s n*), ind note («), Id 345 

2Mdnlovc‘i Bile, 2 Vern 81 — It was decided in Clarke v llo>le 
(1 Sim U 4J‘)) tint, where A conveyed an estate to B , and m consi- 
dbiilion ihtiLol B coveninttd with A to pay in annuity to him of JC60, 
for lift, irid jCJOOO to other persons, in llit event of his (B 's) marrying, 
the cov(.nint did not create a lien on the eitatc in favor of the persons en- 
litltd to the JC3000 Sto also Foster v Blickslonc, 1 Myinc & K 296, 
310 

3 Ante, i 1225 

^ Ante, § 788, 789 , Sugden on Vendors, ch 13, ^ 3 p 557 (7th edit ) , 
2 Midd Ch Pr 10 >, 100 , Cator v Bolingbroke, 1 Bro Ch R 302 
Mackrelh i Symmons, 15 Ves 336, 339, to 341, 347, 353, 351 , Cham- 
pion V Brown, 6 Johns. Ch R 402, 403. 
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by a general assignment under the bankrupt and insol- 
vent lawsj^ and against assignees claiming under a 
general assignment, made by a failing debtor for the 
benefit of creditors ; for in such cases the assignees are 
deemed to possess the same equities only as the debtor 
himself would possess.® So, it will prevail against a 
judgment creditor of the vendee before an actual con- 
veyance of the estate has been made to him;®, and as 
it should seem, also against such a judgment creditor 
after the* conveyance; for each party, as a creditor, 
would have a lien on the estate sold, with an equal 
equity, and, in that case, the maxim applies, Qid prior 
eat w tempore^ potior cat in jure.* 

§ 1229. But there is a clear distinction between the 
case of such a general assignment to assignees for the 
neucfit of creditors generally ; and a particular assign- 
ment to specified creditors for their particular security 
or satisfixetion. The former are deemed to take as 
mere volunteers, and not as purchasers for a valuable 
consideration, strictly so called.® The latter, if a con- 
veyance of the property has been actually made, and 


^ Blackburne v, Gregson, 1 Bro. CIi. R. 420, by Belt ; Sugden on Ven- 
dors, ch. 12, § 3, p. 557 (7th edit.) ; Mitford r. Mitford, 9 Yes. 100 ; 
Grant w. Mills, 2 Yes. & Beam. 306 ; Chapman v. Tanner, 1 Vern. 267 ; 
Ex puTtc Peake, 1 Aladd. 11. 356. 

2 Fawell V. Heclis, Ambler, R. 726 ; Sugden on Vendors, ch. 12, ^ 3, 
p. 558 (7th edit.) See Bayley v. Grecnleaf, 7 Wheat. R. 54, 55. 

3 Finch 0 , Earl of Winchelsea, 1 P. Will. 278; 4 Kent, Comm. Lect. 
58, p. 154, (2d edit.) 

4 See Bailey v. Greenleaf, 7 Wheaton, R. 56 ; and Mackreth Sym- 
iDons, 15 Yes. 354. 

5 Brown v. Ileathcote, 1 Atk. 160, 162; Jewson v. Moulson, 2 Atk. 
417, 420 ; Mitford v, Mitford, 9 Yes. R. 87, 100 ; Worrall v. Morlar, cited 
in Mr. Cox’s note to 1 P. Will. 459 ; Com. Dig. Bankrupt D. 19; Scott 

• V. Surman, Willes, R. 402, and tho Register’s note ; Simund v. Hilbert, 
1 Russ. & Mylne, 729; Ante, ^ 1038, 1411. 
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they have no notice of the purchase-money being un- 
’paid to the vendor, are deemed entitled to the same 
equities as any other lorn fide particular purchasers.* 

S 1230. Liens of an analogous nature may be created 
by a deposit of title-deeds, as a security for advances of 
money, thus constituting an equitable mortgage on the 
estate included in the title-deeds. But this subject has 
been already considered in a previous part of these 
commentaries.^ 

S 1231. So, liens may be created on the purchase- 
money, due on the sale of an estate, in favor of a ven- 
dee, if it is agreed that the money shall be deposited in 
the hands of a third person, to bo applied in discharge 
of prior encumbrances, to the extent of such enciim- 
brances.3 Indeed, there is generally no difficulty in 
Equity in establishing a lien, not only on re^l estate but 
on personal property, or on money in the hands of a 
third person, wherever that is a matter of agreement, at 
least against the party himself, and third persons, who 
Are volunteers, or have notice. For it is a general 
principle in Equity, that, as against the party himself, 
and any claiming under him voluntarily, or with notice, 
such an agreement raises a trust.* Thus, for example, 
if a tenant for life of real estate, should, by covenant, 
agree to set apart, and pay the whole, or a portion of 
the annual profits of that estate, to trustees for certain 


^ Milford V, Milford, 9 Ves. 100; Baylcy v, Grecnleaf, 7 Wheat. R. 
50, 57. 

a Ante, ^ loeo. 

3 Farr v. iMiddlelon, Free. Ch. 174, 175. 

^ Collyer v. Fallon, 1 Turn. & Russ. 469, 475, 470 ; Legard v. Ilodgcs, 
1 Vcs. jr. 478 ; Ante, J 1039 to 1058; Dodsley v, Varley, 12 4dtdpli. & 
Ellis, (532. 
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objects, H would create a lien, in the nature of a trust, 
on those profits against him, and all persons, claiming* 
as volunteers, or with notice under him.^ So, if a father, 
on the marriage of his son, should covenant to settle 
lands of a particular annual value on his son, this would 
create a lien for that amount on his real estate gene- 
rally, if he should die belbre he had settled any such 
lands according to his covenant.® So, if a person should 
covenant that ho w'ill, on or before a certain day, secure 
an annuity by a charge upon freehold estates, or by 
investment in the funds, or by the best means in his 
poiver, such covenant will create a lien upon any pro- 
perty to which he becomes entitled, before the date of 
the covenant, and the day so limited for its perform- 
ance.® 


1 Lc^^ard u. Hodges, i Vcs. jr. 478. 

2 Uomidtill V, I’reary, 2 Vern. R. 482. See also Power v. Pailey, 
1 Ball & Bcatt. 42; Gardner v. Townsend, Coo]>. Eq. R. 303. But see 
Post, § 1219 and note (2,) tlio cases where such a covenant would bo a 
lien, and wlieic it would not. The distinction in the cases sceiris gene- 
rally to be between a covenant to scitle particular lands and a covenant to 
settle lands generally, not specifying any in parlicular. The former con- 
stitutes a lien in the particular lands speciiicd. The latter does not on the 
lands generally. 

^ Wellesley v, Wellesley, 4 Mylnc & Craig, 561. In this case, Lord 
Cottenliam said : “ Tinit this court will grant a specific performance of an 
agreement for a grant of an annuity, cannot now be questioned ; and this 
agreement appears to me to contain within itself all that is necessary to 
give it legal validity ; but if this Court is to execute the agreement, it 
must do so according to the terms of it. The terms are, on a day certain, 
to charge the annuity on lands, or on an investment of stock, or by the 
best means in liis power. I think it quite immaterial, for the present pur- 
pose, whether this gp-ve to the husband an option, or whether he has other 
lands beside these vested in these defendants, upon whicli he can now 
charge the annuity ; because the bill alleges that he refuses to charge it 
in any manner ; and this Court will not permit him, under the pretence of 
exercising an option, to evade the performance of his contract. In Deacon 
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§ 1232. Upon simUar principles, 'where a vendee has 
sold the estate to a horn fide purchaser without notice, 
if the purchase-money has not been paid, the original 
vendor may proceed against the estate for his lien, or 
against the purOhase-money in the hands of such pur- 
chaser for satisfaction ; for, in such a case, the latter, 
not having paid his money, takes the estate cum om'e, 
at least to the extent of the unpaid purchase-money. 
And this proceeds upon a general ground, that, where 
trust-money can be traced, it shall bo applied to the 
purposes of the trusU 

■ § 1233. ]3ut, although a lien will be created in favor 
of a vendor for the purchase-money on the sale of an 
estate; yet, if the consideration of the conveyance is a 
covenant to pay an annuity to the vendor, and another 
covenant to pay a part of the money ^o third persons, 
it seems that the latter, not being parties to the con- 


V, Smith, (3 Atk. 323,) there was an option; but it did not prevent the 
Court fruiu acting upon the one alternative. The property acquired, by 
the nrningeinont of December, 1834, must bo considered as subsequently 
acquired proj)eriy ; but that contracts to charge property subsequently ac- 
quired, will be enforced, is sufficiently established. Lyde r. Myiin, and 
the cases upon which that decision was founded, are conclusive upon that 
subject. The contract is not to purchase lands for the purpose of the 
agreement ; but one alternative is to charge lands in February, 1835, and 
at that time ho had a power of charging lands. It is the same as a con- 
tract to charge such lands as he might have at that time ; and if so, such 
was Metcalfe v. The Archbishop of York, (1 Myine & Craig, 547 ; S. C* 
G Sim. 221,) and Lyde v. Mynn, (1 Myine & Keen, G83 ; S. C. 4 Sim. 
505,) and such was Tooke v. Hastings, as reported in 2 Vern. 97. In 
Lewis u. Maddocks, (17 Yes. 48,) a contract upon marriage to settle all 
personal estate of wliicli the husband might become possessed during the 
coverture, was enforced against an estate he had purchased, in part, with 
personal property so acquired. 

'See Lench r. Lench, 10 Yes. 511; Ex parte Morgan, 12 Ves, 6; 
Post, ^ 1255 to 1262. 
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veyance, will not, generally, have any lien thereon for 
the payment of such money j for they stand ,in no 
privity to establish a lien, at least, unless the original 
agreement import an intention to create such a lien,* 

§ 1233 a. Another class of cases, affected by similar 
principles, and where a sort of marshalling securities, 
oY rights of priority between different encumbrancers 
and different purchasers, may exist, is, where a lien 
covers several parcels of land, and tl^e owner thereof 
subsequently conveys some of the parcels to different 
purchasers or encumbrancers ; in such cases, the ques- 
tion ^arises, who, as between the owner and the subse- 
quent encumbrancers and purchasers, and also as 
between the encumbrsdlters and purchasers themselves, 
is primarily chargeable with the lien, and which of the 
lands is to be first subjected to the charge ? The 
general rule now acted upon by Courts of Equity is, 
that where there is a lien upon different parcels of land 
for the payment of the same debt, and some of those 
lands still belong to the person, who, in equity and 
justice, owes, or ought to pay, the debt, and other par- 
cels of the land have boon transferred by him to third 
persons, his part of the land, as between himself and 
them, -shall be primarily chargeable with the debt. 
This would seem highly reasonable as to the original 
encumbrancer.® But it has been further held, that if he 
has sold or transferred different parcels of the land at 


1 Clark V. Boyle, 3 Sim. K. 499 ; Foster v. Blackstonc, 1 M. & Keen, 
297 ; Coilyear v. Countess of Mulgrave, 2 Keen, 81, 98 ; Ante, J 1297, 
and note 2, p. 480. 

2 See the authorities cited in note -2 on the next page. See also Patton 
^.The Agricultural Bank, 1 Freem, 419; 8 Sm. & Mar. 357; Mevey’s 

Appeal, 4 Barr, 60 ; Paxton v. Harrier, 1 Jones, 312. 
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different times, to different personsj aS'Ououmbrancers 
or purchasei’s, there, as Ibetween themselves, they are to 
be charged in the reverse order of the time of the 
transfers to them ; that is to say, the parcels last sold 
are to be first charged to their full value,^ and so back- 
wards, until the debt is fully paid ; for, it is said, that 
the last purchasers are to take only as far as they may, 
without disturbing the rights of the prior encumbrancers 
or purchasers, who, being prior in point of time, have a 
superiority of right.^ But there seems great reason to 
doubt, whether this last position is maintainable upon 
principle ; for, as between the subsequent purchasers or 
encumbrancers, each trusting to his own security upon 
the separate estate mortgage|[|to him, it is difficult to 
perceive, that either has, in consequence thereof, any 
superiority of right or Equity over the other.® On the 
contrary, there seems strong ground to contend, that 
the original encumbrance or lien ought to be borne 
ratably between them, according "to the relative values 
of the estates. And so the doctrine has been asserted 


} See Covvden’s Esrtatc, 1 Harr, 2G7, overruling the case of ihe Presby- 
terian Cong. V. Wallace, 3 Ravvle, 109, which had advanced a doctrine 
contrary to the text. See also Ploldcn v. Pike, 24 Maine, 427 ; WikolT v. 
Davis, 3 Green, CIi. R. 224. 

2 Gill V. Lyon, 1 Johns. Cfi. K. 447 ; Stevens v. Cooper, 1 Johns. Ch. 
R. 425 ; Clowes v, Dickinson, 5 Johns. Ch, 11. 235 ; Sloney v. Shultz, 1 
Hill, Cli. R. .500 ; James v. Hubbard, 1 Paige, R. 228 ; Gouverneiir 
u.'Linch, 2 Paige, R. 300 ; Guion r. Knapp, 6 Paige, R. 35 ; The Life Ins. 
Co. V, Culler, 3 Sandf. Cli. 170 ; Skecl v. Spraker, 8 Paige, R. 182 ; Patty 
V, Pease, 8 Paige, R. 277 ; Schryscr o. Teller, 9 Paige, R. 173 ; Commer- 
cial Bank of Erie v. Western Reserve Bank, 11 Ohio (Stanton) R. 411, 
452; Green v. Ramage, 18 Ohio, 428; Ante, ^ 506, 631a.; Hartley 
V, O’FIahcrty, 7 Lloyd & Goold, R. 210, Temp. Plunk. [See also Stay- 
vcsanin. Hone, 1 Sandf. Ch. 419 ; Stuyvesant o. Hall, 2 Barb. Cii. R. 151.J 
3Antc, ^77, 478, 483. 
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in the ancient as well as the modern English cases on 
the subject.* 

§ 1234. Another species of lien is that which results 
to one joint owner of any real estate, or other joint 
property, from repairs and improvements made upon 
such property for the joint benefit, and for disbursements 
touching the same. This lien,- as we shall presently 
see, sometimes arises from a contract, express or im- 
plied, between the parties, and sometimes it is created 
by courts of Equity, upon mere principles of general 
justice, especially where any relief is sought by the 
party, who ought to pay his proportion of the money 
expended in such repairs and improvements; for, in 
such cases, the maxim 4fcll applies ; Nemo debel locuple- 

tari ex aUerius iiicommodo? 

\ 

§ 1235. And, in the first place, in respect to repairs, 
improvements, and disbursements upon real estate. It 
seems, that, at the Common Law, if there are two te- 
nants in common, or joint tenants of a house or mill, and 
it should fall into decay, and the one is willing to re- 
pair and the other is not ; he that is willing to repair, 
shall liave a writ de rcparalionc faciendd ; for owners 
are bound, pro lorn publico, to maintain houses and 
mills, which are for the habitation and use of man.® 


1 Ante, ^ 477,478, 483; Sir W. Herbert’s case, 3 Co. R. 13; Barnes 
V. Rackstor, 1 Younge & Coll. New llep. 401 ; Ante, § 631 a. See also 
Lanoy v. Duchess of Athol, 2 Atk. 448 ; Aldrich v. Cooper, 8 A’cs. 391 ; 
Averall ». Wade, 1 Lloyd & Goold, R. 253 ; Dickey v. Thomp.son, 8 B. 
Monroe, 312, where the subject is ably examined ; Morrisson v. Beckwith, 
4 Monroe, 76 ; fiugden v. Bignold, 2 Youngc & Coll. New R. 377 ; The 
American Law Magazine for April, 1844, Art. 5, p. 64 to 8-3. Sofer 
V. Kemp, 6 Hare, II. 155 ; The Life Ins. Co. v. Cutler, 3 Sandf. 176. 

* Jenkins’s Cent. 4 ; Branch, Maxims, 124 ; Post, ^ 13.37, 1238 ; Dig. 
Lib. 50, tit. 17, 1. 206. 

3 Co. Litt. 200 b. ; Loring v. Beacon, 4 Mass. R. 676 ; Doane v.-Bad- 
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It is not, perhaps, quite certain, from the manner in 
which this doctrine is laid down, whether the writ ap- 
plied merely to repairs on other things, constituting real 
estate, or appurtenant thereto. But it seems clear, that 
it did not extend to improyements (not being repairs) 
made upon real estate generally; nor to any cases, 
where the repairs were made under an express or im- 
plied contract; for, in the latter case, contribution 
could he obtained in a common action founded on the 
contract. 

§ 1236. But the doctrine of contribution in Equity 
is larger than it is at law ; and, in many cases, repairs 
and improvements will be held to be, not merely a 
( personal charge, but a lien oiPfeie estate itself. Thus, 
for example, it has been held, that, if tjvo or more per- 
sons make a joint purchase, and afterwards one of them 
lays out a considerable sum of money in repairs or 
improvements, and dies, this 'Will *be a lien on the land, 
and a trust for the representatives of him who ad- 
vanced it.‘ 


gar, 12 Mass. R. 05 ; Fitz. N. Brev. 127 a. In Converse v. Ferre (11 Mass. 
R. 320) it was said, by Mr. Chief Justice Parker, in delivering the opinion 
of the Court, that no action lies at the Common Law by one tenant in 
common, who has expended more than his share in repairing the common 
property against the deficient tenants. But this seems nut easily reconcila- 
ble with what is said in Doane v. Badger, 12 Mass. R. 70, 71. See 
Eegistrum Brev. 153, and Fitz. N. Brev. 127. There certainly may be a 
distinction between a right by action to compel repairs, and a right of con- 
tribution in invilum after repairs made. 

I Lake v. Craddock, 1 Eq. Abr. 291 ; S. C. 8 P. W. 158 ; 2 Fonbl. Eq. 
B. 2, ch. 4,^2, note (g) ; Sugden on Vendors, ch. 15, § 1, p. 637 (Tth 
edit.) See also Scott v, Nesbitt, 14 Yes. 444. Mr. Sugden, in his Trea- 
tise on Vendors, (ch. 15, ^ 1, p. 611, 7th edit. ; Id. vol. 2, ch. 15, J 1, 
p. 131, 132, 9ih edit.) says : Iteeems, that where two or more persons 
purchase an estate, and one, for instance, pays all the money, and the 
estate is conveyed to them both, the one who paid the money cannot call 

58 * 
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§ 1237. In many cases of this sort, the doctrine may 
proceed upon the ground of some express or implied 
agreement as to the repairs and improvements between 
the joint purchasers, and an implied lien following upon 
such an agreement.’ But Courts of Equity have not 
confined the doctrine of compensation, or lien, for repairs 
and improvements, to cases of agreement or of joint 
purchases. ’ They have extended it to other cases, 
where the party making the repairs and improvements 
has a6ted horn fide and innocently, and there has been 
a substantial benefit conferred on the owner, so that ex 
cequo et horn, he ought to pay for such benefit.^ Thus, 


npon those who paid no part of it, to repay him their shares of the par- 
chase-money, or to convey their shares of the estate to him ; for, by pay- 
ment of all the money, he gains neither a lien nor a morigage, because 
there is no contract for either. Nor can it be construed a resulting trust, 
as such a trust cannot ari^ at an after period ; and perhaps the only 
remedy he has, is to file a bill against them for a contribution. (Sec 
Woodv. Birch, and Wood w. Norman, Rolls, 7 and 8 March, 1801; the 
decree in which case does not, however, authorize the observation ; 
but the author conceives it to follow, from what fell from the Master of 
the Rolls at the hearing.) Whenever, therefore, ttvo persons agree to 
purchase an estate, it should be stipulated in the agreement, that if, by 
the default of either of them, the other shall be compelled to pay the 
whole or greater part of the purchase-money, the estate shall bo con- 
veyed to him, and he shall hold the entirety against the other and his 
heirs; unless he or they shall, wiihin a stated time, repay the sum ad- 
vanced on their account, with interest in the meantime. But it has been 
held, that if one of two joint-tenants of a lease renew at his own expense, 
and the other party repay -the full benefit of it, the one advancing the 
money shall have a charge on the other moiety of the estate for a moiety 
of his advances on account of iho fines; although such other moiety 
of the estate be in strict settlement at the time of the renewal. The case- 
was considered to fall within the principle, upon which mortgagees, who 
renew leasehold interests, have been decreed entitled to charge the amount 
upon the lands (Hamilton v, Denny, 1 Ball & Beat. 199).” 

See Gladstone u. Birley, 2 Meriv. R. 403. 

2 See Sugden on Vendors, ch. 26, § 10, p, 720, 721, (7ih edit.) ; Ante, 
799 h. 
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where a tenant for life, under a will, has gone on to 
finish improvements, permanently beneficial to an estate, 
which were begun by the testator. Courts of Equity 
have deemed the expenditure a charge, for which the 
tenant is entitled to a lien.* So, where a party, lawfully 
in possession under a defective title, has made perma- 
nent improvements, if relief is asked in Equity by the 
true owner, he will be compelled to allow for such im- 
provements.3 So money, hona fide laid out in improve- 


1 Hibbcrt v. Cooke, 1 Sim. & Stu. 552. 

2 UobinSon v, Bidley, 6 Madd. R. 2. See also Altorney-Geqeral v, 
Ealiol College, 9 Mod. R. 411 ; Bright v. Boyd, 1 Story, R. 478. In 
this case, the question was much discussed, whether a bona fide purchaser 
under a defective title without notice, was entitled .to be paid for his im- 
provements upon the estate against the true owner. On that occasion, tlu 
Judge who delivered the opinion of the Court said : “ The other question 
as to the right of the purchaser, honCi fide and for a valuable consideration, 
to compensation for permanent improvements made upon the estate, which 
have greatly enhanced jts value, under a title, which turns out defective, 
he having no notice of the defect, is one, upon which, looking to the au- 
thorities, I should be inclined to pause. Upon the general principles of 
Courts of Equity, acting ex cequo et hono, I own that there does not seem 
tome any just ground to doubt, that compensation, under such circum- 
stances, ought to bo allowed to the full amount of the enhanced value, 
upon the maxim of the common law, Nemo dchcl locupklari cx ahenuA In- 
commodo; or, as it is still more exactly expressed in the Digest, Jure mi- 
tune ccquiimest, nerninem cum altaius detrimento ct injuria fieri locupletiorcm. 
(Dig. lib. 50, tit. 17, 1. 200.) T am aware that the doctrine has not as 
yet been carried to such an extent in our Courts of Equity. In cases 
where the true owner of an estate, after a recovery thereof at law, from a 
bond fide possessor for a valuable consideration without notice, seeks an 
account in Equity, as plaintifT, against such possessor, for the rents and 
profits, it is the constant habit of Courts of Equity to allow such possessor 
(as defendant) to deduct therefrom the full amount of all the meliorations 
and improvements which he has beneficially made upon the estate ; and 
thus to recoup them from the rents and profits. (2 Story on Eq. Jurisp. 

SS 799 a, 799 6, 1237, 1238, 1239 ; Green u, Biddle, 8 Wheat. R. 77, 78^ 
70, 80, 81.) So, if the true owner of an estate holds only an equitable 
title thereto, and seeks tho aid of a Court of Equity to enforce that title, 
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ments on an estate by one joint owner, will be allowed 
on a bill by the other, if he ask for a partition.^ So, if 


the Court will administer that aid only upon the terms of making compen- 
sation to such hona fide possessor fur the amount of his meliorations and 
improvements of the estate, beneficial to the true owner. (Sec also 
2 Story Eq. Jiirisp. J 799 and note ; Id. j 1237, 1238.) In each of 
these cuscs the Court acts upon an old and established maxim in its juris- 
prudence, that ho who seeks equity must do equity. (Ibid.) 13ut it has 
bec 1 suj)poscd, that Courts of Equity do not, and ought not to go further, 
and to giant active relief in favor of such a hond fide possessor, making per- 
manent meliorations and improvements, by sustaining a bill, brought by 
him therefor against the true owner, after he has recovered the premises 
at law. I find, that Mr. Chancellor Walwoith, in Putnam v. llitchie, 
(G Paige, R. 390, 403, lOt, 403,) entertained this opinion, ailuutting at 
the same time, that he could find no case in England or America where the 
point had been expressed or decided cither way. Now, if there be no au- 
thority against the doctrine, I confess that I should be most roluelaut to 
be the first judge to lead such a decision. It appears to me, speaking with 
all deference to other opinions, that the denial of all compensation to such 
a loud fide purchaser, in such a case, whcic he has maiiifcbtly added to 
the permanent value of on estate by his meliorations and improiements, 
without the slightest suspicion of any infirmity in his own title, is contrary 
to the first principles of equity. Take the case of a vacant lot in a city, 
where a hond fide purchaser builds a house thereon, ciiliancing the value 
of the estate to ten times the original value of the land, under a title appa- 
rently perfect and complete ; is it reasonable or just that, iu such a case, 
the true owner should recover and possess the whole, without any rom- 
pensatioii whatever to the hond fide pbrcliaser? To me it seems mani- 
festly unjust and inequitable, thus to appropriate to one man the property 
and money of another,- who is in no default. The argument, 1 am aware, 
is, that the moment the house is built, it belongs to the owner of the land, 
by mere opeiation of law ; and that he may certainly possess and enjoy 
his own. Rut this is merely stating the technical rule of law, by which 
the true owner seeks to hold, what, in a just sense, ho never had the 
slightest title to, that is, the house. It is not answering the objection, but 
merely and dryly stating that the law so holds. Rut then, admitting this 
to DC so, docs It not furnish a strong ground why equity should interpose 
and grant relief^ I have ventured to suggest, that the claim of the bond 
fide purchaser, under such circumstances, is founded in equity. I think it 
founded in the highest equity, and in this view of the matter, I am sup- 


^ Swan u. Swan, 8 Price, R. 518. 
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the true owner stands by, and suffers improvements to 
be made on an estate, without notice of his title, he will 


ported by the positive dictates of the Roman law. The passage already 
cited, shows it to be founded in the clearest natural equity. Jure natures 
fpquum est. And the Roman law treats the claim of the true owner, with- 
out making any compensation, under such circumstances, as a case of 
fraud or ill faith. Certe (says the Institutes) illud constat; si in posses- 
siorie constituto ledificatore^ soli Dominus petal domum suam esse, me solvat 
pretium rnaterifc d mercedes /abrorum ; posse cum per exceptioncm doli mali 
rcpclli ; ulique si bonce fidci possessor, qui cedificavit^ Nam scienti, aliermm 
solum esse, potmt ohjici culpa, tpiod aJificaverit temere in eo solo, quod intel- 
Ugdmi nlienum esse. (Just. Inst. lib. 2, tit. 1, ^ 30, 32 ; 2 Story on Eq. 
Jiirisp. § 790 b; Vinn. Com. ad. Inst. lib. 2, tit. 1, $ 30, n. 3, 4, p. 194, 
19.5.) It is a grave mistake, sometimes made, that the Roman law merely 
confined its equity or remedial justice on this subject, to a mere reduction 
from the amount of the rents and profits of the land. (See Green v. Biddle, 
8 Wheat. R. 79, 80.) The general doctrine is fully expounded and sup- 
ported in the Digest, where it is applied, not to all expenditures upon the 
estate, but to such expenditures only as have enhanced the value of the 
eutate {qua f onus prdiosior res facta est). (Dig. lib. 20, tit. 1, 1. 20, § 2 ; Dig. 
lib. 6, tit. 1, 1. 6.5 ; Id. 1. 38; Pothier, Pand. lib, C, tit. 1, n. 43,44, 45, 46, 
48,) and beyond what he has been reimbursed by the rchts and profits. 
(Dig. lib. (i, tit. 1, 1. 48.) The like principle has been adopted into the 
law of the modern nations which have derived ihcir jurisprudence from 
the Roman law ; and it is especially recognized in France, and enforced by 
Polbicr, with his accustomed strong sense of equity, and general justice, 
and urgent reasoning. (Pothier De la Propri^t6, n. 343 to 353 ; Code 
Civil of France, art. 5.52, 555.) Indeed, some jurists, and among them 
Cuj'iciiis, insist, contrary lo the Roman law, that even a vialCi Jide posses- 
sor ought to have an allowance of all expenses which have enhanced the 
value of the estate, so far as the increased value exists. (Pothier De la 
Proprietti, n. 350 ; A^inn. ad. Inst. lib. 2, til. 1, 1. 30, n. 4, p. 195.) The 
law of Scotland has allowed the like recompense to bond Jide possessors, 
making valuable and permanent improvements ; and some of the jurists of 
that country have extended the benefit to maid Jide possessors to a limited 
extent. (Rell, Comm, on Law of Scotland, p. 139, J638; Ersk, Inst. b. 
3, tit. I, ^ 11 ; 1 Stair, Inst. b. 1, tit. 8, § 6.) The law of Spain affords the 
like protection and recompense iobond possessors, as founded in natural 
justice and equity. (1 Mor. & Carl. Parlid. b. 3, tit. 28,1. 41, p. 357, 358; 
Asa & Manuel, Inst, of Laws of Spain, 102.) Grotius, Puffendorf, and 
Rutherfurlh, all affirm the same doctrine, as founded in the truest principles 
ex vcquo ct bono. (Grotius, b. 2, ch. 10, $ 1, 2, 3 ; Puffend. Law of Nat. 
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not be permitted in E(][uity to enrich himself by the loss 
of another ; but the improvements will constitute a lien 
on the estate.^ For it has been well said : Jure mturce 
aqimm est, neminem cum aUcrius delrimcnio et iiijurid fieri 
locupktiorem? A fortiori this doctrine will apply to 
cases where the parties stand in a fiduciary relation to 
each other j as, where an .agent stands by, and without 


& iVat, b. 4, ch. 9, ^ 61 ; Rutherf. Inst. b. 1, ch. 9, ^ 4, p. 7.) There is 
still iinuthcr broad principle of the Roman law, which is aj^plicable to the 
present case. It is, that, where a bona fide possessor or purchaser of real 
estate pays money to discharge any existing encumbrance or charge upon 
the estate, having no notice of any infirmity in his title, he is entitled 
lo be repaid the amount of such payment by the true owner, seeking to re- 
cover the estate from him. (Dig. lih.O, tit. 1, 1. 65 ; Pothicr, Pand. lib. 0, 
tit. 1, n. 43; Pothier, Dc la Propriety, n. 343.) Now, in the present case, 
it cannot be overlooked, that the lands of the testator, now in controversy, 
were sold for the payment of his just debts, under the authority of law, 
although tlie authority was not regularly executed by the administrator in 
his mode of sale, by a non-compliance with one of the prcrcciuisilcs. It 
was not, therefore, in a just sense, a tortious sale ; and the proceeds 
thereof, paid by the purchaser, have gone to discharge the debts of the 
testator, and so far the lands in the hands of the defendant (iloyd) have 
been relieved from a charge to which they were liable by law. So, that 
he is now enjoying the lauds, free from a charge which, in conscience and 
equity, he and he only, and not the purchaser, ought lo bear. To the ex- 
tent of the charge, from whicli he has thus been relieved by the purchasers, 
it seems to me, that the plainli/T, claiming uqder the purchaser, is cniiiltd 
lo reiihbursement, in (w:der to avoid a circuity of action, to get hack the 
money from the administrator, and thus subject the lands to a new sale, or 
at least, in his favor, in equity lo the old charge. I confess myself to be 
unwilling to resort to such a circuity, in order to do justice, where upon 
the principles of equity, the merits of the case can be reached by aflfcciing 
the lands directly with a charge, to which they are exccquo cl bono^ in the 
hands of the present defendant, clearly liable.” The point was afterwards 
diicctly aflirmed when the case came again before the Court, in 2 Story, 
R. 605 ; Ante, ^ 387, 388, 799 a, 799 b. 

I Green v. Biddle, 8 Wheat. R. 1, 77, 78; Shine v, Gough, 1 B. & 
Beau. 444; Cawdor (Lord) v. Lewis, 1 lounge & Coll. 427; Ante, 
§ 385, 387, 388, 799 a, 799 5; Bright v. Btwd, 1 Story, R. 478, 493. 
s Dig. Lib. 60, tit. 17, 1. 206. 
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notice of bis titi^ suffers his principal to spend money 
in improvements upon the agent’s estate.* 

§ 1238. In all cases of this sort, however, the doc- 
trine proceeds upon the ground, either , that there is 
some fraud, or that the aid of a Court of Equity is re- 
quired ,• for if a party can recover the estate at law, a 
Court of Equity will not, unless there is some fraud, re- 
lieve a purchaser, or hona fide possessor, on account of 
money laid out in repairs and improvements.® , 

§ 1239. The Civile Law seems to have proceeded 
upon a far broader ]i)rinciple of natural justice. For, 
by that law, any londfide possessor, as, for instance, a 
creditor, who had laid! out money in preserving, repair- 
ing, or substantially improving an estate, was allowed 
a privilege or lien for such meliorations. Creditor, (jni 
ob reslUidioncm cedifimmm crcdidcrit, in peeuniam, quam 
credidoHl, pnvilcgmm cxigcndi habchit? Pigniis hmdce,, 
crcdilori datum, qui pecuniam ob restitulionem (sdificii cx- 
stnieudi imditam dedit, ad eiim qtioquc pcrtinebit, qui 
redcnipiori, domino mandante, nimimos mmstravU* Indeed, 
Domat lays it down, as a general doctrine, that those, 
whose money has been laid out on improvements of an 
estate, such as making a plantation, or erecting build- 


' Lord Cawdor v. Lewis, 1 Younge & Coll, 427. 

2 ISugderi on A'^cndors, ch. 16, § 10, p. 721, 722 (7lh edit.) ; Id. ch. 22, 
§ 1, Yol. 3, p. 436, 437, (10th edit.) ; See also Moore v. Cable, 1 Johns. 
Ch. IL 385; Green v. Winter, 1 Johns. Ch. R. 26, 39; Putnam r.liilohie, 
6 Paige, R. 390, 403 to 405 ; Bright v. Boyd, 1 Story, R, 478, 494 to 
497 ; Ante, ^ 388, 389, 799 a, 799 fi, and note. 

3 I)ig. Lib. 12, lit. 1, 1. 25 ; I Domat,'B. 3, tit. 1, ^ 5, art. 6, 7; Bright 
V. Boyd, 1 Story, R. 478, 494 to 497. 

4 Dig. Lib. 20, tit. 2, 1. 1 ; 1 Domat, B. 3, tit. 1, ^ 5, ait. 5 to 7 ; Ante, 
^ 1237, nolo. 
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ings upon it, or augmenting the. apartments of a house, 
or for other like causes, have, hy the Civil »Law, a 
privilege upon those improvements, as upon a purchase 
with their own money.^ 

§ 1240. In the first place, in respect to repairs, im- 
provements, and disbursements upon personal property. 
Here the Civil Law gave a privilege or Ken upon the 
thing in favor of all artificers and other persons, who 
had laid out their money in such meliorations. Thus^ it 
is said: Quod quis mvis fahriqp,ndcc, vel emenda, vel 
armaudee, vel instruaidcc,' eausd, 'vel qiioqiio moda credi- 
deril, vel oh mveni venditam petal, hahet privilcgium post 
fiscimi? 

§ 1241. The like privilege or lien does not exist in 
English Jurisprudence in respect to domestic ships.® 
But, in America, it has been held to exist in regard to 
foreign ships, repaired in home ports, and also, in regard 
to domestic ships, repaired in foreign ports, in favor of 
artificers and material-men.* And a master of a ship, 
who has paid for such repairs, is substituted, in point 
of claim, to the rights of such artificers and material- 
men. He has also, by our law, a lien on the freight 


1 1 Domat, B. 3, lit. 1, § 5, art. 7 ; Ante, ^ 1937, note. 

9 Dig. Lib. 42, lit. 5, 1. 34, 36 ; 1 Dornat, B. 3, lit. 1,^5, art. 7, 9 ; 
Story, Comm, on Agency, § 355 to 357 ; Ante, § 506. 

3 Abbott on Shipp. Pt. 2, ch. 2, § 10, p. 108, ^ 11, p. 109 (edit. 1829) ; 
Ex parte Bland, 2 Rose, Cas. 91 ; Watkinson u. Bernardiston, 2 P. Will. 
307 ; Stewart u. Hall, 2 Dow, R. 29. Sec Hussey v, Christie, 13 Ves. 
694 ; Ex parte llalkelt, 3 V. & Beam. 135. 

^Abbott on Shipp. Pt. 2, ch. 2, § 15, note by Story (1) (edit. 1829); 
The Aurora, 1 Wheat. R. 105; The General Smith, 4 Wheat. R. 438; 
The St. Jago de Cuba, 9 Wheat. 11, 409, 416 ; Peyroux v. Howard, 7 
Peters, .B. 324; Ante, 1216. 
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for his disburseiftwata oa the voyage/ although the lien 
has been recentiy denied in England.” 

§ 1242. Upon another point, also, some diveisity of 
judgment has been expressed ; and that is, how far, as 
between part-owners, a lien exists on the ship itself for 
any expenses incun ed by one or more of them beyond 
their shares in building, repairing, or fitting out the 
ship upon a joint voyage. In respect to the proceeds 
of the joint adventuie on the voyage, no doubt seems to 
be entertained that they are liable to the disbursements 
and charges of the outfit, in the nature of a lien, and, 
therefore, that no part-owner can take any portion of 
the profits, until after such expenditures are paid and 
deducted. In this respect the part-owners are treated 
as partners in the joint adventure."* But the point, 
whether the ship itself is liable for such expenditures, 
as constituting a lien on it, turns upon somewhat dif- 
ferent considerations. Lord Hardwicke held, that the 
ship was so liable ; and that the par l-owners of a ship, 
although tenants in common, and not joint-tenants, have 


^ Abbott on Shipp, nh supia, Ev pirte Cheesman, 2 Eden, R. IPl ; 
The Ship Packet, 3 Mason, R 2b3, 264 , Hodson Bulls, 3 Cranch, 
140, Milwnrd r Jfallctt, 2 Cam R 77; White i; Baring, 4 Esp K 22, 
Ante, 1216 

2 In ihc r'i‘<e of Hussey v Cliriblie(9 East, R. 426,) the Court of King’s 
Bench decided, that the master has no such lien on the freight Lord 
Eldon stems to hive enttrlanied a dilTcrent opinion in Hussey v Christie, 
1.J Ves 591, Ex parte Halkett, 3 Ves & B 135, S C. 19 Ves 474. 
So did Lord Northington, in Ex parte Cheesman, 2 Eden, 181 In the 
case of Smith v. Plummer, 1 Barn. At Aid 575, the Court of King's 
Bench held, that the master hid no hen, e\en on the freight, for his dis- 
huTsemonls on the voyage, on account of the ship. That doctnne Ins 
not been adopted in America, and seems not quite reconcilihle nith 
prior decisions. See also Richardson v, Campbell, 5 Barn ^ \id 203, 
note (o) 

3 Abbott on Shipping, Pt. 1, ch. 3, ^ 0, 10, p. 77, 78 (edit. 1829 ) 

59 
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a right, notwithstanding, to consider the chattel as used 
in partnership, and liable, as partnership effects to pay 
all debts whatever, to which any of them are liable on 
account of the ship.* Lord Eldon has expressed a 
directly contrary opinion ; and has held the ship not to 
be liable for such expenditures.^ 


1 Do^Mington v. Ilalket, 1 Yes. R. 4U7, and iTeli’s* Supplement, 205, 
200 ; Abbott on Shipping, Pt. 1, cli. 3, § 10, p. 78 (edit. 1829.) 

2 Ex parte Younge, 2 A'es. & il. 212 ; Ex parte Harrison, 2 Rose, Ca&. 
76, 78. — Mr. Abbott, in his treatise on Shipping, expressed doubts as to 
the correctness of Lord Ilardwicke’s judgment. Lord Eldon, in Ex parte 
Younge, 2 Yes. & Beam, 212, adopted Mr. Abbott’s doubts; and the 
remarks of the latter, having been omitted in the last English edition, 1 
take the liberty to resto»-c them. They are as follows : “ It seems to have 
bem considered, that part-owners might have a lien on each other’s shares 
of a s’lip, as partners in lra«]o have on each other’s shares of their merchan- 
dise. But I do not find this point to have been ever decided ; and iborc is 
a material difference between the two cases. Partners are, at law, joint- 
tcnaiils of their merchandise. One may dispose of the whole property. 
But part-owners are tenants in common of a ship. One cannot sell the 
share of another. And, if this general lien exists, must prevail against a 
purchaser, even without notice ; which does not seem consistent with the 
nature of the interest of a tenant in common. It is true, indeed, that as 
long as the ship continues to be employed by the same persons, no one of 
them can be entitled to partake of the profits, until all that is due in 
respect to the part he holds in the ship has been discharged. But, as one 
part-owner cannot compel anolhor to sell the ship, there does not appear to 
be any mode, by which he can enforce against the other’s share of the ship, 
in specie, the payment of his part of the expenses.” In Mumford v. Nicoll, 
(4 Johns. Ch. R. 522,) Mr. Chancellor -Kent acted upon tlie authority of 
the case, Ex parte Younge, in opposition to the case of Doddinglon 
v-IIalkett. But his decree was overturned by the Court of Appeals, in 
20 Johns. R. 611, where the majority of the Judges, who delivered tlieir 
opinions, seemed inclined to support the opinion of Lord Hardwicke. And 
in the case before them, which was somewhat special in its circumstances, 
where the parties were part-owners, and engaged in a partnership adven- 
ture, in which the ship was eventually sold, and one of the part-owners 
got possession of the proceeds, the court held him entitled to retain for 
outfits, repairs, and expenses incurred by him for the voyage, but not for a 
general balance due on former voyages and adventures. 
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§ 1243. Another species of tacit or implied trust, or, 
perhaps, strictly speaking, of tacit or implied pledge or 
lien, is that of each partner in and upon the partnership 
property, whether it consists of lands, or stock, op chat- 
tels, or debts, as his indemnity against the joint debts, 
us well as his security for the ultimate balance due to 
him for his own share of the partnership effects.* We 
have already had occasion to allude to this sort of lien, 
in considering joint purchases in the name of one 
partner ; and it is only necessary here to refer to it in 
this more general form.® 

§ 1244j Another class of implied liens or trusts 
arises, where property is conveyed h-dcr vivos, or is 
bequeathed or devised by last will and testament, sub- 
ject to a charge for the payment of debts, or to other 
charges in favor of third persons.® In such cases, 

’ although the charge is treated, as between the imme- 
diate paidies to the original instrument, as an express 
trust in the property, which may be enforced by such 
parties or their proper representatives ; yet, as between 
the trustee and ccstuis que trust, who are to take the 
benefits of the instrument, it constitutes an implied or 
constructive trust only ; a trust, raised by Courts of 
Equity in their favor, as an interest in rcni, capable of 
being enforced by them directly by^ a suit brought in 
their own names and right. Thus, for example, if a 
devise is made of real estate, charged with the payment 


1 Collyer on Partn. B. 3, ch. 1, ^ 1, p. 65 ; West v. Skipp. 1 Ves. 
339, 450; Hoxie v. Carr, 1 Summer, K. 181, 183; Nicoll v, Muniford, 
4 Johns. Ch. R. 532 ; Lake* u. Gibson, 1 Eq. Abr. A. 3, p. 290, 391 ; Ante, 
^ 674, 675 ; Post, § 1253. 

2 Ante, § 1207 ; Post, ^ 1253. See also Ante, § 674, 675. 

3 See Jeremy on Eq. Jurisd. B. 1, ch. 1, ^ 2, p. 94 to 134. 
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of debts generally, it may be enforced by any one or 
more creditors against the devisee, although there is no 
privity of contract between him and them.^ 

§ 1245. There is, also, a distinction between a devise 
of an estate in trust, to pay debts and other charges, 
and a devise of an estate charged with, or subject to, 
debts or other charges. In the former case, the devise 
is construed ,to be a mere trust to pay the debts or 
other charges, giving no beneficial interest to the de- 
visee, but holding him, after the debts .and charges are 
paid, a mere trustee for the heir, as to the residue. In 
the latter case, the devise is construed to convey the 
whole beneficial inte.est to the devisee, subject only to 
the payment of the debts or other charges. The dis- 
tinction may seem nice ; but it is clearly established .as 
a matter of intention.® 


* See King v. Denison, 1 Ves. & B. 272, 276. 

• 2 King V. Denison, A^es. & Beam. 273 ; Ilill v. Bishop of TiOndon, 
1 Allf. B. 620; Craig v. Leslie, 3 Wheat. K. 5S2, .'jSS ; 2 Madd. Ch. Pr. 
112. — Lord Eldon, in King v. Denison, 1 Ves. & Beam, 272, stated this 
dislincMion in a very clear manner. “But I will here,” said he, point out 
the nicety of distinction, as it appears to me, upon which this ('ourt has 
gone. If I give to A. and his heirs all my real estate, charged with my 
debts, that is a devise to him for a jiarlicular purpose, but not for that pur- 
pose only. If the devise is upon trust to pay my debts, that is a devise for 
a partieular purpose and nothing more ; and the effect, of those two modes 
admits just this difference. The former is a devise of an estate of inherit- 
ance for the purpose of giving the devisee the beneficial interest, subject 
to a particular purpose. The latter is a devise for a particular purpose 
with no intention to give him any beneficial interest. AVliero, iherefore, 
the whole legal interest is given for the purpose of satisfying trusts ex- 
pressed, and those trusts do not in their execution exhaust the w'hole, so 
much of the beneficial interest as is not exhausted belongs to the heir. 
But, where the whole legal interest is given for a particular purpose, with 
an intention to give to the devisee of the legal estate thcbeneficinl interest, 
if the whole is not exhausted by that particular purpose, the surplus goes 
to the devisee ; as it is intended to be given to him.” 
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§ 1246. Charges^ of the nature which we' are now 
considering, are often created by the express and po- 
sitive declarations of deeds and wills ; but they not 
infrequently also arise by implication from general 
forms of expression used in such instruments. ‘ Thus, 
in cases of wills, a testator often devises his estate 
“after payment of his debts j” or “his debts being first 
paid ; ” or he begins by directing, “ that all his debts 
, shall be paid;” ® and afterwards he makes a full dispo- 
sition of his estate. The question in such cases has 
often arisen. Whether his debts are to be treated as a 
charge upon his real estate ; or, in other words. Whe- 
ther he has given all his real estate to the devisees, 
subject to, and chargep,ble with, his debts, in aid of 
his personal estate ? The settled doctrine now is, that 
the debts, in all such cases, constitute, by implication, a 
charge on the real estate ; ' for, whether the direction be 
in the introduction or in any other part of the will, 
that all the debts of the testator shall be paid, or the 


1 King V, Denison, 1 Ves. & B. 273, 274 ; Knightly v. Knightly, 2 
Ves. jr. 328 ; Sliallcross v. Findon, 3 Ves. 738 ; Williams u. Chitty, 545; 
CliQord V. Lewis, 6 Madd. Ch. Pr. 33; Lupton v. Lupton, 2 Johns. Ch.R. 
623 ; 2 Fonbl. Eq, B. 4, pt. 2, ch. 2, ^ 2 ; 1 Madd. Ch. Pr. 483 to 488. 
The cases are very fully and ably collected by Mr. Jarman, in his edition 
of Powell on Devises, vol. 2, ch. 34, p. 644 to 653 ; Graves w. Graves, 
8 Sim. R. 43, 54 to 5G. This last case was exceedingly strong. The tes- 
tator, by his will, directed all his debts, legacies, and personal charges to 
be paid as soon as conveniently might be after his death ; afterwards he 
devoted a particular estate to the payment of his debts, legacies, and per- 
sonal charges in aid of his personal estate ; and he decreed the residue of 
his estate in strict settlement. It was held, that the preliminary words 
charged all his real estate ; and that the subsequent words did not cut 
down the intent to the particular estate. But, that all the real estate was 
liable, if the specific real estate would not pay all the debts, legacies, and 
personal charges. Dover v. Gregory, 10 Simons, R. 393 ; Parker v, 
Marchant, 1 Younge & Coll. New R. 290. 
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devise bo of his real estate after tfie payment of all his 
debts, it is deemed equally clear, that he intends that 
all his debts shall be paid ; which, in a case of a de- 
ficiency of his personal assets, can be done only by 
charging his real estate. The testator is thus deemed 
to intend to perform an act of justice, before he does 
an act of generosity. This course of decision has un- 
doubtedly been produced by a strong desire, on the 
part of Courts of Equity, to prevent gross injustice to. 
creditors, and to compel debtors to do that which is 
morally right and just ; or, as it has been expressively 
said, that men may not sin in their graves.^ 

§ 1247. The principal exceptions to this doctrine 
scorn to be reducible to two heads ; first, where the 
testator, after generally directing his debts to be paid 
(without charging an^ funds expressly,) has provided 
or pointed out a specific fund for that purpose 
secondly, where the debts are directed to be paid by 
the executors, and no lands are devised to them, 
to which, by implication, the debts could be attached.® 
Each of these exceptions proceeds upon the • same 
ground of presumed intention in the testator. If the 
testator assigns a specific fund for the payment of his 
debts, that (naturally enough) is construed to exclude 
any intention to appropriate a more general fund for 


1 Thomas i». Britnell, 2 Ves. 314 ; 2 Powell on Devises, by Jarman, 
ch. 34, p. 053; Price v. North, 1 Phillips, ('h. R. 83. 

2 Thomas v. Britnell, 2 Vea. 313; 2 Powmll on Devises, by Jarman, 
ch. 34, p. fi53, C54. But see Graves v. Graves, 8 Sim. 11. 43 ; Supxa, 
^ 1248, note (1) ; Price v. North, 1 riiillips, Cli. R. 63. 

3 Brydges v, Landen, cited 3 Ves. jr. 550 ; Keeling v. Brown, 5 Ves, 
359 ; Powell v. Robins, 7 Vcs. 200 ; VVillan v, Lancaster, 3 Russ. R. 
108 ; 2 Powell on Devises, by Jarman, ch. 34, p. 654; Symons v, James, 
2 Younge & Coll. New R. 301. 
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the same purpose ; Expressio uniiis est exclusio aUctius} 
If the testator directs a particular person to pay, he is 
presumed, in the absence of all other circumstances, to 
intend him to pay out of the funds, with which he is 
intrusted, and not out of other funds, over which he 
has no control. If the executor is pointed out, as the 
person to pay, that excludes the presumption, that 
other persons, not named, are required to pay.® The 


^ But see Graves v. Graves, 8 Sim. K. 43, 54 to 56; Ante, $ 1346, 
note (1.) 

The same general doctrines, with the like exceptions, will perhaps 
apply to cases, where legacies, as well as debts, are in question, although 
formerly a distinction was certainly taken between them. See Knightly 
V, Knightly, 2 Ves. jr. 328 ; Cliitty v. Williams, 3 Ves. 551 ; Reeling v. 
Brown, 5 Ves. 361 ; Davis v, Gardner, 2 P. Will. 187, and Mr. Cox’s 
note (1) ; Trott v. Vernon, Tree. Ch. 430; 2 Powell on Devises, by Jar- 
man, ch, 31, p. 659 to 063 ; 1 Roper on Legacies, by White, ch. 12, ^ 2, 
p. 574 to 505. Where the executor is devisee of the real estate, a 
direction to him to pay debts and legacies will apiount to a charge of 
both debts and legacies on the real estate. Aubrey u. Middleton, 2 Eq. 
Abr. 497, pi. 16 ; Alcock v. Sparhawk, 2 Vern. 228 ; S. U. 1 Eq. Abr. 
198, pi. 4 ; Barker v, Duke of Devonshire, 3 Meriv. R. 310 ; 2 Powell on 
Devises, by Jarman, ch. 31, p. 057, 658. But, if a linlited interest w'ere 
given in the realty to the executor, or to one of the executors only, it 
miglit be different. See Keeling v. Brown, 5 Ves. 359. Where a tes- 
tator devised his lands in trust to bo sold, declaring that the produce 
should go in the same manner as the personal estate ; and afterwards he 
made a bequest of his personal estate, ** after payment of his debts;” it 
was held, that the real estate was charged with the debts. Kidney v. 
Coussmaker, 1 Ves. jr. 436. A devise of the residue of the testator’s 
estate, with a previous direction to pay debts and legacies, will amount to 
a charge upon the real estate. Hassel v, Hassel, 2 Dick. R. 526; Au- 
brey r. Middleton, 2 Eq. Abr. 497, pi. 16 ; Bench r. Biles,- 4 Madd. R, 
187 ; 2 Powell on Devises, by Jarman, Ch. 34, p. 657, 661. The dis- 
tinctions in many of the cases are extremely nice ; and it is not practicable 
to give them at largo without occupying too large a space in this work. 
See also llenvell v, Whitaker, 3 Russ. R. 343 ; Dover v. Gregory, 10 
Simons, R. 393. 
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distinction seems very nice; but it is intelligible in 
theory, however difficult it may be in its application to 
particular cases. 

§ 1247 a. Perhaps it would have been more satis- 
factory and conformable to the real intention of the 
testator, in all cases of this sort, to have held, that, 
where the testator directed all his debts to be paid, 
without specifying' any particular fund, out of which 
they were exclusively to be paid, it should, in the ab- 
sence of all positive controlling words, be construed as 
a general declaration, that all his debts should be paid 
out of his estate, whether real or personal (the latter 
being the primary, and the former the secondary fund, 
for this purpose,) without any regard to the person, 
who might be directed as executor, or otherwise, to 
pay thorn ; except, that he was to be doomed the im- 
mediate trustee, or conduct, through whom the duty 
was to be discharged. But, whether this suggestion 
be well founded, or not, it is certain, that the more 
recent authorities do not appear to place any stress 
upon the fact, that the executor is himself directed to 
pay the debts, if he be also devisee of the estate, or 
residuary legatee and devisee, as well as executor ; for, 
in such a case, the presumption, that he is solely to 
pay out of the personal estate, or funds in his hands, 
as executor, is repelled by showing that the real estate 
is also under his control and management. Therefore, 
where the testator, by his will, directed all his just 
debts and funeral charges to bo paid and satisfied, by 
his executor thereinafter named, and then, after giving 
legacies and an annuity, he gave all his real and per- 
sonal estate to his nephew A. and absolutely .appoint- 
ed him executor; it was held that the debts ivere 
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chargeable on the real estate.^ So, where the testator 
ordered all liis just debts and funeral charges, and the 
charges of proving his will, to be fully discharged by 
his executor, thereinafter named and, after giving 
several pecuniary legacies, he devised to his son A. all 
his copyhold estates, which had been surrendered to 
the use of his will, and gave him the rest and residue 
of his estate and effects of what nature or kind soever, 
and appointed him sole executoi^and residuary legatee ; 
it was held that the debts were chargeable upon the 
real estate.® 


‘ Henvell o. Whitaker, 3 Russ. R. 31.3 ; Finch v. Hattersley, 3 Russ. 
R. 345, note. 

® Dover V. Gregory, 10 Simons, R. 303, 399. On this occasion iho 
Vice-Chancellor (JSir L, Shadwell) said: “ 1 perfectly well recollect, that 
the caso of ITenvel w. Whitaker was argued, with great earnestness, on 
both sides; and [ must say, that, in my opinion, the decision in that case 
is right. I am willing that this will should be construed according to the 
intention of the testator. First of all, there is a plain intention that the 
executor should pay the debts, and the funeral expenses, of coiiise ; and 
it docs not amount to an evidence of intention, that he is not to pay the 
debts, because lie is to pay the funeral expenses. And, as the testator 
says ; ‘ I order and ord.ain, that all niy just debts and funeral expenses, 
and the charges of proving this my will, shall be fully discharged by my 
executor hereinafter named,’ he denotes an intention, that his executor 
should pay his debts, and should pay Uicin by the means which the testator 
has supplied him with, either by gift of property or by suffering it to 
descend. If the heir had been a stranger, there would have been suflicient, 
in the will, to enable him to take the fee. There is an intention, that he 
should pay the debts ; and the fact, that the testator gives the copyholds 
without words of inheritance, shows that he meant that the debts should 
be paid out of the copyholds. The Court, in construing a will, is bound 
to give a meaning to every word, if it can ; and not to reject any words as 
being surplusage, if it can be avoided. I admit, that the expression, ‘ re- 
siduary legatee,’ ordinarily, would apply to a person, who is to lake the 
undisposed of personal estate. But, where the testator has given all the 
rest and residue of his estate and effects whatsoever or wheresoever, or of 
what nature or kind soever, unto and to the use of his son, John Ayer, 
and then says, ‘ whom I hereby appoint sole executor and residuary legatee 
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§ 1248. Another class of implied liens or trusts arises, 
or rather is continued by implication, where a party, 
who takes an estate, which is already subject to a debt, 
or other charge, makes himself personally liable by his 
own express contract or covenant for the same debt or 
charge. In such a case the original lien or charge 
is not only displaced thereby, but the real estate is 
treated throughout as the primary fund. So tliat, in 
case of tile death of the debtor, as between his heirs, 
devisees, and distributees, the debt, if paid out of his 
personal assets, will still be deemed a primary charge 
upon the real estate ; and, as such, followed in favor of 
creditors, legatees, and others entitled to the personal 
assets.’ Thus, for example, where a settler, upon a 
marriage settlement, created a trust term in his real 
estate for the raising of portions, and also covenanted 
to pay the amount of the portions ; it was hold to be a 
charge primarily on the real estate ; and the personal 
estate to the auxiliary only. On that occasion it was 
said, by the Master of the llolls, (Sir William Grant,) 
“ It is difficult to conceive, how a man can make him- 
self a debtor (although by the same instrument he 
charges the real estate,) without subjecting his per- 
sonal assets in the first instance to the payment of the 
del)t. Here, the settler certainly makes himself a 
debtor by his covenant. Where a person becomes cn- 


of this my will,’ those words may be fairly construed to mean, that he in- 
tended his son should take all his property, of every descri])tion, which 
he had not before given. 1 think, that lam bound by the case of lien veil 
V. Whitaker, to hold, that the debts, in this case, are charged on the copy- 
holds.” See Parker v. Marchant, 1 Younge & Coll. New 11. SOO. See, 
when the personal estate is deemed exonerated by a charge of debts upon 
the real estate, Colvile v. Middleton, 3 Leavan, R. 670. 

1 Ante, § 574, 1003; 1 Madd. Ch. Pr. 397. 
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titled to an estate subject to a charge, and then cove- 
nants to pay it, the charge still remains primarily on 
the real estate ; and the covenant is only a collateral 
security ; because the debt is not the original debt of 
the covenantor.” ^ 


1 Lnchiiiore u. Charlton, 15 Vcs. 107, 198 ; McLearn v. McLclIan, 
10 Pelors, U. 625 ; Ante, ^ 1003; 1 Madd. Ch. Pr. 397. There are many 
otlujr cases, in 'tvhich, although the party covenants to pay money, the 
land is tieatcd ns the primary fund, to bo applied to discharge the debt. ' 
Some of these cases have already been mentioned under the head of Mar- 
shalling Assets, in the first volume of this woik. Ante, ^ 574 to 576. • A 
curious question arose in the case of McLearn v. McLellan, 10 Peters, IL 
625. There A. had pnichased a plantation, on which he put slaves, and 
paid part of the purchase-money in his lifetime, and gave a judgment for 
the residue. He then died, leaving his son B. his devisee of tho laud and 
slaves. B., in order to obtain possession of the land mortgaged, gavo his 
own bond, secured by a mortgage on the land and slaves, for the remaining 
unpaid part of the judgment. 13. afterwards died, leaving a part of the debt 
unsatisfied ; and afterwards the mortgage was foreclosed, and the debt 
paid by a sale of the lands decreed on the foreclosure. Tlie next of kin of 
A. were aliens, capable of taking his personal estate, but incapable of 
taking lands; and tho latter, therefore, descended to other persons, who 
were citizens. One question was, Whether, under all the circumstances, 
the unpaid purchase-money ought to be borne out of the personal estate, or 
out of the real estate of 15. The heirs of the real estate insisted, that it 
ought to be paid out of the personal estate, and so they were entitled to 
come on tlie personal estate for tlie amount, for which tho land was sold. 
The Court liold, that it ouglil to be apportioned on both funds. Mr. Jus- 
tice McLean, in delivering the opinion of the Court, said ; “The important 
question must now be considered, how this mortgage debt shall be dis- 
charged. Shall it be paid out of the real estate, or out of the personal, or 
out of both ? That the land should not bo wholly exempt from this encum- 
brance, is clear by every rule of Equity, which applies to cases of this 
dcscri])ti()n. In addition to the cunsideratioif, that the mortgage hinds the 
land, the fact, that a considerable part of the debt was incurred for its 
purchase, cannot bo wholly disregarded. Nor would it comport with the 
principles of Kquity to make the whole debt a charge upon the land, to tho 
exemption of the personal property ; as the lien of the mortgage covers 
llio personal as well as the real property, and as at least a part of the debt 
was contracted on other accounts .than the purchase of the land. The 
rights of tlie foreign heirs, under the laws of Georgia, are to be regarded 
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§ 1249. It may be considered as a general rule, 
(though not as a universal rule,) that a covenant by a 


equally as llio&e of llie domestic heirs. Each have interests in the pro- 
perty of the deceased, which are alike entitled to the consideration and 
protection of a Court of Char^cery. Suppose James II. M’Lcarn had 
died leavin;^ a will, by which he devised different tracts of land to dilTorent 
persons capabkj of taking by devise, and the entire real estate was encum- 
bered by a mortgage, or other lien, which, after the will took etf'cl, had 
bcvn paid hy sale of one of the tracts of land. Coilld a (hmrt of Chancery 
licsilale. in such a case, to require a contribution from tlio devisees, not 
alfecied hy the sale, so as to make the fien a charge upon all the land? 
The plainest dictates of justice would require this, whether regard be had 
to the rights of the devisees, or to the intention of the testator. And is not 
the case put analogous to the one under consideration? By the act of the 
elder M’Learn, his property, both real and personal, was encumbered. 
The heirs, both foreign and domestic, of the younger M’Learn, w'ho take 
this property, take it charged with the continued cnciirnbranee. Tli at .Tames 
IM’Learn had a right, and was bound to continue this charge upon his pro- 
perty, no one will dispute. He might have left the debt, with the consent 
of the creditor, if there had been no prior lien to be discbargeil out of bis 
estate, as the law authorized ; and, in such case, it would have been paya- 
ble out of the personal estate. Or lie might have made the debt a specific 
charge on his personal jiroperty, or mi Ins real. But he did neither, lie 
charged its payment, in pursuance of the judgment lien, on his property, 
both personal and real. This lien, as between the distributees, fixes the 
rule, by wdiich their rights must be decided. The domestic heiis cannot 
claim to receive the laud free from the lien of the mortgage, nor can the 
foreign heirs claim the personal property exempt from it. In J^](iuity, it 
would sccin, that each description of heirs should contribute to the pay- 
ment of the mortgage debt, in propoition to the fund received. This rule, 
while it would do justice to the parlies, would give effect to the iiilenlion 
of the ancestor. That intention is clearly shown by the lien created on 
the property ; and, hy the rules of Equity, such intention must be regarded. 
The decision of this case must rest upon familiar and well established 
principles in Kcpiiiy ; and these principles will be shown hy a reference to 
adjudicated ease.s. In the case of Pollexfen v. Moore, 3 At It . 27t?, it ap- 
pears, Moore, in his lifetime, agreed to purchase an estate from the plaintiff, 
for jC 1,200, hut died before be bad paid the whole purchase-money. Moore, 
by will, after giving a legacy of jCHOO to the defendant, bis sister, devises 
the estate purchased, and all bis pcrson.al estate, to John Kemp, and makes 
him. his executor. The executor co^miits a devastavit on iho personal 
estate, and dies, and the estate decends upon his son and heir at law. 
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settler, to convey and settle lands (not specifying any 


Pollexfen brought his bill against the representative of tlio real and per- 
sonal estate of Moore and Kemp, to be paid the remainder of the purchase- 
money. Mrs. Moore, the sister and legatee of Thomas Moore, brings her 
cross bill, and prays, if the remainder of the purchase-money should be 
paid to Pollcxfon, out of the personal estate of Moore and Kemp, that she 
may stand in his place, and be considered as having a lien upon the pur- 
chased estate, for her legacy of -C800. And the Lord Chancelior said, 
“ that the estate, which has descended from John Kemp, the executor of 
Moore, upon J3:iyle Kemp, comes to him liable to the same Erjuity as it 
would have been against the father, who lias misapplied the personal 
estate ; and, in order to relieve Mrs. Moore, I will direct Pollexfen to take 
his satisfaction upon the purohased estate, because he has an equitable lien 
both upon llio reil and personal estate, and will leave this last fund open, 
that Mrs. Moore, who can, at most, be considered only as a simple contract 
creditor, may have a chance of being paid out of the personal asssts.'* 
This case shows, that, in England, the rule, which requires tlio personal 
property to he first applied in the payment of debts, is deviated from where 
the justice of the case, and the rights of parlies interested, require it. 
Had the debt due to Pollejifen been directed to be paid out of the personal 
property, it would have left no part of that fund to pay the legacy of Mrs. 
Moore ; and, for tliis reason, tho debt was decreed to be paid out of the 
land. Now, if the irvjrtgagcd debt, in the present case, shall he directed 
to ho paid out of the personal fund, it would defeat the foreign heirs, whose 
claim to this property, under the law of Georgia, cannot be less strong 
than :i bequest. Tn 3 Johns, (hi. Rop. 25iJ, it is laid down, as between the 
representatives of the real and personal estate, that the land is the primary 
fund to pay off a mortgage. And in 2 J5ro. 57, Lord Kenyon, as ]\la.‘»ter 
of the llolls, laid down the same rule; that, where an estate descends, or 
comes to one subject to a mortgage, although the mortgage be afterwards 
assigned, and the party enter into a covenant to pay the money borrowed, 
yet tliat shall not bind his personal estate. Theic is no doctrine better 
established, than that tho purchase of land, subject to a mortgage debt, 
does not make the debt personal ; and, on the qiiesiion being raised, such 
debt has been uniformly charged on the land. And this principle is not 
changed, where additional security has been given. In the case of Evelyn 
V, Eveslyn, 3 P. Wms. 059, where A. mortgaged the land for 1,500, his 
son 13. covenanted with the assignee of the mortgagee to pay the money. 
He succeeded to the premises after the death of his father, and died inies- 
tato. The question was, Whether liis personal estate, under the covenant, 
should be applied in payment of the mortgage; and it was decided, that 
the land should he charged, and the covenant was only considered asaddi- 
EQ. JlIR. — VOL. II. CO 
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in particular,) will not constitute a specific lien on his 
lands ; and the covdnantee will be deemed a creditor 


lional security. In the case of Warintr?;. Ward, 7 Ves. 334, Lord Eldon 
says : “ The principle, upon which Ihc personal estate is first liable in 
general cases, is, that the contract, primarily, is a personal contraci, the 
personal estate receiving the benefit; and, being primarily a personal con- 
tract, the land is bound only in aid of the personal obligation to fuliil that 
personal contra'ct.” It has long been settled, therefore, that, upon a loan of 
money, the party meaning to mortgage, in aid of ^the bond, covenant, or 
siniplo contract debt, if there is neither bond nor covenant, his personal 
estate, if lie dies, must pay the debt for the benefit of the heir. Ihit suppose 
a second descent cast, and the question arises, the personal estate of tlic son, 
and his real estate having descended to the grandson ; then the personal 
estate of the son shall i Dt pay it, as it never was the personal contract of 
the son. And this is the well established rule on this subject. If the 
contract he personal, although a mortgage he given, the mortgage is con 
sidored in aid of the personal contract ; and, on the decease of the mortga- 
gor, his personal estate will be considered the primary fund, because the 
contract was personal. JhU if the estate descend to the grandson of the 
mortgagor, then the charge would be upon the land, as the debt Was not 
the personal debt of the immediate ancestor. And so, if the contract was 
in regard to the realty, the debt is a charge on the land. It is in this way, 
that a Court of (yhauccry, by looking at the origin of the debt, is enabled 
to llx tlie rule bolvvecii distributees. In the case under consideration, the 
moTigage was given by James 11. M’Jjearn, hut was not given to secure a 
debt created by Jiim. Tim mortgage merely changed the security, but did 
not aflect the extent of the Judgment lien. And this judgment was ob- 
tained cliielly fur the purchase-money of the estate. In elfecr, the debt, 
for which the judgment W’as obtained against Archibald IM’Lcarn, and for 
which the mortgage was given, constituted an equitable lien on the laud ; 
and had the mortgage coveted only the land, it must have been considered 
the primary fund. Tlio debt, for wiiich the mortgage was given, was not 
the persimal contract of James If. M’Learn, hut the contract of his ances- 
tor, in the purchase of the estate. lJut if the contract was personal, and 
might have been a charge on the personal estate devised to James II. 
M’Learn, yet the character of the debt in this respect is changed in iJie 
bunds of the present heirs. In the language of Loid Eldon, this debt 
cannot be a cliargo on the personally, because it was not created by the 
personal contract of James J [. M’Learn. This, under the authonties cited, 
would bo the rule for the payment of the mortgage debt, if James II. 
M’Lcarii had not executed a mortgage on the personal, as well as the real 
properly, which, as devisee, he leccivcd from his father. — This mortgage 
on the personal property cannot be considered in the light of additional 
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by specialty only.^ But in some cases of this sort in 
favor of a dowress, Courts of Equity have established a 
lien upon real property, by what has been called a 


security to the lien, which before existed. If it could be considered in this 
light, the land would still be the primary fund, and tbe personal mortgage 
as surety or auxiliary to the land. But this mortgage can, in no respect, 
b^ considered as additional security. It might have been so considered in 
reference to the equitable lien of the vendor for the purchase-money, as 
sucli lien was limited to the land ; but the lien of the judgment obtained 
against the ancestor of James IL M’Lcarn, and for which the mortgage 
was substituted, extended, as before remarked, to the personal, as well as 
real estate, of the defendant. The debt, then, for which the mortgage 
was given, did not arise from the personal contract of James H. M’Lcarn, 
but by tbe contract of his ancestor ; and the mortgage was given in dis- 
charge of the judgment. This created no new lien upon the personal 
property. It came to James II. M’Lcarn, under the will of his father, 
subject to the lien of the judgment. The mortgage, then, did not, and 
was not intended to, create any new charge upon the personally ; but to 
continue, in a dilfercnt form, that which already existed. In tliis view, 
the charge upon the personal estate can no more he disregarded than the 
charge upon the real ; and, in this respect, this case difters from the cases 
referred to. The charge, on both funds, under the mortgage, may be 
compared to a will devising the funds to the respectivo heirs now before 
the Court, as the statute provides ; and leaving the debts as a charge fipon 
his real and personal property. Can any one doubt, that such a bequest 
would he considered, by a Court of Chancery, as a charge upon both funds ^ 
Now, although James H. M’Lcarn has made no will, as in the supposed 
case, yet he gave a mortgage to continue the charge on the personal pro- 
perty, which existed under the judgment ; and the law of Georgia fixes 
the rule of descent. This act of the ancestor, connected with the Georgia 
law of descent, gives as decided and clear a direction to the property, both 
real and personal, under the mortgage, as if, in his last will, James II. 
M’Learn had so devised it. Both funds being charged with the mortgage 
debt, must he applied to its payment, in proportion to their respective 
amounts. And, as the property, both real and personal, has been converted 
into money, the proportionate part of each can be applied to this payment 
without difficulty.” See also Berrington v. Evans, 3 Youngc & Coll. 
384, 31J3. 

^ Sugden on Vendors, ch. 15, § 4, p. 633 (7th edit.) ; Freemoult v. 
Bcdire, 1 P. Will. 429 ; Finch v. Karl of Winchelsea, 1 P. Will. 277 ; 
Williams u. Lucas, 1 P. Will. 430, Mr. Cox’s note ( 1 ) ; C. 2 Cox, R. 
160 ; Berrington v. Evans, 3 Younge & Coll. 384, 392. Mr. Fonblanque 
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very subtle equity, where, perhaps, it would be diffi- 
cult to maintain it in ordinary cases. Thus, where a 
man before marriage, gave a bond to convey sufficient 
freehold or copyhold estates to raise £600 per annum 
for his intended wife, in bar of dower; and the in- 
tended wife, by a memorandum subscribed to the bond, 
declared her free acceptance of the jointure in bar and 
satisfaction of dowor ; and the marriage took ellcct, and 
the husband died without having conyeyed any such 
estates; it was decreed, that she should be deemed a 
specialty creditor, and- entitled to be paid the arrears of 
her annuity out of his personal estate in the course of 
administration ; ana if that was not sufficient, then out 
of the real estates in the settlement of which he was 
tenant in iuil, provided such deficiencies did not exceed 
the amount of the dower which she would have been 


says, (1 Tonbl. Eq. B. l,ch. 5, ^ 7, note f/,) that a covenant, to settle or 
convey particular lands, will not create, at law, a lien upon the land. But, 
in Equity such a covenant, if for a valuable consideration, will be deemed 
a specific lien on the lands, and decreed against all persons claiming under 
the covenantor, except purchasers for a valuable consideration, and with- 
out notice of such covenant. For which he cites Finch v. Earl of Win- 
chelsea, 1 P, Will. 282 ; Freemoiilt v. Dedire, 1 P. Will. 42i) ; Jackson 
V. Jackson, 4 Bro. Ch. R. 402, (which turned on the execution of a power,) 
and Coventry v. Coventry, 2 P. Will. 222; 1 Str. R. 690; Gilb. Eq. R. 
160; S. C. at the end of Francis’s Maxims in Equity (edit. 1730.) Ho 
adds in the next note (2 Fonhh Eq. B. 1, ch. 5, ^ 7, note c,) that a 
general covenant to settle lands of a certain value, without mentioning 
any lands in particular, will not create a specific lien on any of the lands 
of the covenantor ; and, therefore, cannot be specifically decreed in Equity. 
(Freemoult v. Dedire, 1 P. Will. 429.) But if the covenantor expressly 
declare the settlement to bo in execution of his power over , lands, though 
the particular land to be charged be not specified. Equity will ascertain 
them. For which ho cites Coventry v, Coventry ubi supra. This appa- 
rent exception proceeds upon the ground, that the power, being to bo 
executed out of particular lands, is a specification, when executed, of 
the particular lands to be charged. But see Ante, $ 1131, p. 483, and 
note (1). 
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entitled to thereout, in case she had not accepted the 
annuity for her life.’ 

§ 1250. Another class of implied trusts, which may 
be mentioned under this head, is that which Wises un- 
der contract, or otherwise, by operation of law from a 
claim, which may be directly enforced at law against 
one party, but to the due discharge of which another 
party is ultimately liable. In such a case, a Court of 
Equity treats it as a trust by the party ultimately 
liable, which may be directly enforced in favor of the 
party ultimately entitled to. the benefit of it. In other 
words, a Court of Equity will make the parly immedi- 
ately liable, who is, or may bo at law or in Equity, 
made ultimately liable. Thus, for example, if a chose 
in action, not negotiable at all, or not negotiable by 
the local law, except to create a legal right of action 
between the immediate debtor or indorser and his im- 
mediate indorsee or assignee, should be passed to a 
remote assignee or indorsee, the latter would be entitled 
in Equity directly to sue the party who was ultimately 
or circuitously liable for the debt to the antecedent 
holder or creditor.® Upon the same ground, if a trust 
is created for the benefit of a party, who is to be the 
ultimate receiver of the money or other thing, which 
constitutes the subject-matter of tho trust, he may 
sustain a suit in Equity to have the money or other 
thing directly paid or delivered to himself for, in 


1 1'Vster V. Foster, 3 Bro. Ch. R. 489, 493 ; S. C. under the name of 
Tew V. Earl of Wlnterton, 1 Ves. jr. 451 ; Sugden on Vendors, ch. 15, 
^ 4, p. 633, 634, (7th edit.) ; 1 Madd. Ch. I’r. 471, 472. See Ante, 
^ 1231. 

® Riddle V. Mandeville, 5 Cranch, 322 ; Ante, § 1087, a, 

® Russel V. Clarke’s Executors, 7 Cranch, 69, 97; McCall v. Harrison, 

1 Brock. Cir. K. 126 ; Ante, § 790 to 793, 1213. 
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such a case, he is entitled to dispose of it as the abso- 
lute owner. 

§ 1251. Another illustration of implied trusts may 
be found in the common case of a suit in Equity by a 
creditor of an estate, to recover bis debt from legatees 
or distributees, who have received payment of their 
claims from the executor (acting by mistake, but Iona 
fide and without fault) before a due discharge of all the 
debts. In such a case, the executor, who has so distri- 
buted the assets, may be sued at law by the creditor. 
But tno legal ees and distributees, although there was 
an original deficiency of assets, arc not at law suable 
by the creditor. Yet he has a clear right in Equity in 
such a case, to follow the assets of the testator into 
their hands, as a trust fund for the payment of his debt. 
The legatees and distributees are in Equity treated as 
trustees for this purpose ; for they are not entitled to 
any thihg, except the surplus of the assets .after all the 
debts are paid. Besides ; they, in the c.asc put, being 
ultimately respcnsible to pay the debt to the executor 
out of such assets, if the executor should be compelled 
to pay it to the creditor by a suit at law, may be made 
immediately liable to the creditor in Equity.' But the 
other is the more broad and general ground, as the 
creditor may sometimes have a remedy, whore the exe- 
cutor, if he has paid over the assets, might not have 
any against the legatees or distributees.® 

§ 1252. Perhaps, to this same head of Implied Trusts 
upoh presumed intention, (although it might equally 


< Riddle v, Mandeville, 5 Crancli, R. 339, 330; Ante, ^ 90 to 92, and 
notes. 

2 Ibid. ; Anon. 1 Vein. 1G2 ; Newman v. Barton, 2 Vern. 205 ; Noel v. 
Robinson, 1 Vern. 94, and Mr. Cox’s note (1). 
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well be deemed to fall under the head of Constructive 
Trusts by operation of law,) we may refer that class of 
cases, where the stock and other property of private cor- 
porations is deemed a trust fund for the payment of the 
debts of the corporation; so that the creditors have 
a lien or right of priority of payment on it, in prefer- 
ence to any -of the stockholders in the corporation. 
Therefore, if a corporation is dissolved, the contracts of 
such corporation are not thereby deemed extinguished ; 
but they survive the dissolution of the corporation; 
and the creditors may enforce their claims against any 
property belonging to the corporation, which has not 
passed into the hands of a Iona fide purchaser ; for such 
property will be held aflcctcd with a trust, primarily, . 
for the creditors of the company, and subject to their 
right, secondarily, for the stockholders, in proportion to 
their interests therein.^ Upon the like ground, the 
capital stock of an incorporated bank is deemed a trust- 
fund for all the debts of the corporation ; and no stock- 
holder can entitle himself to any dividend or share of 
such capital stock, until all the debts are paid. And 
if the capital stock should be divided, leaving any debts 
unpaid, every stockholder, receiving his share of the 
capital stock, would, in Equity, be held liable rala 
to contribute to the discharge of such debts out of the 
fund in his own hands.^ This, however, is a remedy, 
which can be obtained in Equity only ; for a Court of 
Common Law is incapable of administering any just 


1 Miimma ?*. Tlie Potomac Company, 8 Peters, R. 281, 29G. 

3 W(»()il r. Dummer, 3 Mason, 11. 308 ; Vose v. Grant, !(> Mass. R. 505, 
517, 5‘J*J ; Spear v. Grant, 10 Mass. R. 9, 15; Curson u. jAfrican Com- 
pany, 1 Vern. R. 121 ; S. C. Skinner, U. 84. 
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relief; since it has no power of bringing all the proper 
parties before the Court, or of ascertaining the full 
amount of the debts, the mode of contribution, the num- 
ber of contributors, or the cross equities aiid liabilities, 
which may be absolutely required for a proper adjust- 
ment of the rights of all parties, as well as of the cre- 
ditors.* 

§ 125;}. A case of an analogous nature is that of 
partnership property, on ivliich the joint creditors, in 
case of insolvency, are deemed in equity to have a 
right rf priority of payment before the private creditors 
of any sopai'ate partner. The joint property is deemed 
a trust fund, primarily to be applied to the discharge 
of the partnership debts against all persons not having 
a higher Equity.^ A long series of authorities (as has 
been truly said) luis established this Equity of the joint 
creditors, to be worked out through the medium of the 
partners that is to say, the partners havo a right, 
infer isc^e, to have the partnership property first applied 
to the discl'.arge of the partnership debts, and no part- 
ner has any right except to his own share of the resi- 
due ; and the joint creditors are, in case of insolvency, 
substituted in Equity to the rights of the partners, as 
being the ultimate e/'^hiis qnc IrvM of the fund to the 
extent of the joint debts. The creditors, indeed, have 
no lien ; but they have .something approaching to a 
lien, that is, they have a right to sue at law, and, by 


1 Ibid. 

,= Ante, } 075, 1207, 124.3. 

3 Car.ipbell r, Miilleil, 2 .Swanst. R. .WI ; West r. Skip, 1 Ve.s. 237, 
455 ; Kx parte Tluffiii, 0 Vcs. 126 to 128 ; Wood t>. Dommer, 3 Mason, 
R. 312, 313; Murray «>. Murray, 5 Jolins. Ch. R. 00 ; Taylor e. Kidds, 
1 Vcs. 390; Young v. Keighley, 15 Veb. 5.57 ; Ante, ^ 075, 1207, 1213. 
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judgment and execution, to obtain possession of the 
property;* and, in Equity they have a right to follow 
it, as a trust, into the possession of all persons who have 
not a superior title. But, in the meantime, the creditors 
cannot prevent the partners from transferring it by a 
Iona fide alienation.® 

§ 1254. Having considered some of the more import- 
ant classes of implied trusts, arising from the presumed 
intention of the parties, we may next pass to the con- 
sideration of those implied trusts (or, perhaps, more 
properly speaking, those constructive trusts) which are 
independent of any such intention, and arc forced upon 
the conscience of the party by the more operation of 
law. Some cases of this sort have been already inci- 
dentally mentioned under former heads. But a concise 
review of the general doctrine seems indispensable in 
this place to a thorough understanding of Equitable 
Jurisdiction. 

§ 1255. One of the most common cases in which a 
Court of Equity acts upon the ground of implied trusts 
in invitiun, is, whore a party has received money 
which he cannot conscientiously withhold from another 
party It has been well remarked, that the receiving 
of money, which consistently' with conscience cannot be 
retained, is in Equity, suflicient to raise a trust in favor 
of the party, for whom, or on whose account it was re- 
ceived.* This is the governing principle in all such 
cases. And, therefore, whenever any interest arises, the 


^ Ibid.; Kx parte Ruffin, 0 Ves. 126 to 128; Ex pane Williams, 11 
cs. 3, 5, G ; I«:x parte Kendall, 17 Ves. 621, 526. 

2 Ante, ^ 075. 

3 Com. Dijr. Chanccri/y2 A. 1 ; Id. 4 W. 5. 

* 2 EonbJ. Eq. 13 . 2, ch. 1,^1, note {b.) 
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true question is, not whether money hiis been received 
by a party, of which he could not have compelled the 
payment, but whether he can now, with a safe con- 
science, ex ivqtio cl hono, retain it.* Illustrations of this 
doctrine are familiar in cases of money paid by accident, 
or mistake, or fraud. And the difference between the 
payment of money under a mistake of fact, and 
a payment under a mistake of law, in its opera- 
tion upon the conscience of the party, presents the 
equitable qualifications of the doctrine in a striking 
manncr.2 

§ 3250. It is true that Courts of Law now entertain 
jurisdiction in many cases of this sort, where formerly 
the remedy was solely in Equity ; as, for example, in 
an action of assumpsit for money had and received, 
'''here the money cannot conscientiously be withheld 
by the party,** following out the rule of the Civil Law: 
Qv.oil C'indietio indcUli non d<.dur idlra, fjiHim hcvplciior 
faclm ry/, qxd accepit!^ But this does not oust the gene- 
ral jurisdiction of Courts of 3'lquity over tlio subject- 
matter, which had for many ages before been in full 
exercise, although it renders a resort to them for relief 
less common, as well as less necessary, than it formerly 
was." Still, however, there are many cases of this sort 
where it is indispensable to resort to Courts of Equity 
for adequate relief, and especially where the trans- 


* 2 Fonbl. Kq. B. 2, ch. 1, ^ 1, note (/y). 

2 Tbid.; Ante, 111, 140 lo 142. 

^ Farmer v. Aninilel, 2 W. Black. U. 821 ; Moses v. J\Iarrerlaiul, 2 Burr. 
1012; Bize r. Dickason, 1 Term B. 1H5 ; Bilbic v. Lumlcy, 2 I’^asl. B. 109. 
4 2 Burr. 1011. See also Di{T. Lib. 12, tit G, passim. 

■> Ante, ^ 60. 
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actions aro coraplicated, and a discovery from the de- 
fendant is requisite.* 

§ 1257. Another instance, perhaps more comprehen- 
sive in its reach, in which Courts of Equity act by 
creating trusts in iuvitum, is, where a party purchases 
trust property, knowing it to be such, from the trustee, 
in violation of the objects of the trust. In such a case 
Courts of Equity (as wo have before had occasion to 
state)' force the trust upon the conscience of the guilty 
parly, and compel him to perform it, and to hold the 
property subject to it, in the same manner as the lius- 
tcc himself held it.® It has been truly said bj' an emi- 
nent Judge, that the only thing to be inquired of in a 
Court of Equity, in cases of this sort is. Whether the 
property, bound by the trust, has come into the hands 
of persons, who were either compellable to execute 
the trust, or to i)reservc the property for the persons 
entitled to it.^ It is upon this ground, and this alone, 
that persons, colluding with the executor or adminis- 
trator ill a known misapplication of the assets of the 
estate, are made responsible for the property in their 
hands ; for they arc treated as purchasers with notice, 


1 ‘2 Fonbl. Fq. d, rh. 1, ^ 1, note {h) ; Ante, 110 to Ilf), llu to 

151. 

- Ante, ^ n!i5 to 405 ; 4 Kent, Comm. Luct. GO (Itli edit.) .See also 
xJ Fonbl. Fq. Jl. i?, cb. C, 1, note {a ) ; Id. ^ 2, note (h). See also 
Powell c. Monson, and llrimfield IMannf. (m. 3 Mason, U. 317 ; C»>in. Diir. 
C/unirtrij, A \V. 28. 

^ 2 Madd. Cb. Pr. 103, 101 ; .loremy on Kq. Jurisd. 11.2, ch. 3, j). 2S1, 
282 ; Ante, ^ 30.') ; Adair v. Shaw, 1 Sch. & Lefr. 243, 2G2 ; ]\Iefhanico 
Hank of Alexandria r. Selon, 1 Peters, K. 300; Wilson r. Mason, 1 (’ranch, 
11. 100 ; Knsbcll r. Clark’s Ex’rs, 7 Craiich, R. 60, 07 ; j\liirray v. JJalloii, 
I Johns, (’ll. It. 560. 

Lord Ucdesdalc, in Adair r. Shaw, 1 Sch. Si Lcfr. 262. See also 
Leigh 0 . Macauley, 1 Younge Coll, 265, 260. 
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■ and thus as mere trustees of the parties, who are en- 
titled to the assets, the latter being a trust fund under 
the administration of the executor or administrator.' 

§ ]258. Upon similar principles, wherever the pro- 
perty of a party has been wrongfully misapplied, or a 
trust fund has been wrongfully converted into another 
species of property, if its identity can be traced, it will 
be held, in its new form, liable to the rights of the 
original owner, or cestui quo Irust.^ The general 
proposition, which is maintained both at law and in 
Eqniiy upon this subject, is, that if any property, in its 
original state a.nd form, is covered with a trust in favor 
of the principal, no change of that state and form can 
divest it of such trust, or give the agent or trustee 
converting it, or those who represent him in right, 
(not being Iona jule purchasers for a valuable considcr- 
aticn without notice,) any more valid claim in respect 
to it, than they respectively had before such change. 

An abuse of a trust can confer no rights on the pai ty 
abusing it, or on those who claim in privity with him.^ 
This principle is fully recognized :it law in all cases, 
where it is susceptible of being brought out as a groinul 


* Anto, ^ 4015 ; llill v. Siir.p.^on, 7 Vc^'. IfiO. 

A fortiori, it ili<} jirnjj'^rty Irjs been Ti^lilfully soltl by :in a^eiil or 
trustee, iftlio proceeds of the sale can bo distinctly and scparalt ly traced, 
the projierty belongs in Etjoily, and often in law, to the principal. Thus 
for example, if a factor scdl.s coods consigned to him fiHr sale, and lakes 
notes for the purcbaso-moiicy, those notes, if be fails, will belong to his 
principal, and not to bio own assi^mees or roprcsenlativj^.s. Ex parte Du- 
mas, 1 Atk. Hoo ; Scott V. Sunnan, Willcs, 11. lOO ; 'I'lioinpson v, 
Perkins, 3 Mastm, R. ; RurdcU r. Willett, 53 Vern. 11. r»3R ; C;rifr^r 7 -. 
Cocks, 4 Simons, R. 43H; Ante, 15332 ; Wilkins v. Stearns, 1 Y OlMl^C^ 
& Coll. New R. 431. 

3 Taylor v. Plnrnpr, 3 M. & Solw. .074 to 570. The jud^rmenl of I.ord 
Ellcnhorough in this case, is very masterly, and deterves a?i aUenlive 
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of action, or of defence) in a suit at law. In Courts of 
Equity it is adopted with a universality of applicar » 
tion.^ 

§ 1259; Thus, for instance, if A. is trusted by B. 
with money to purchase a horse for him, and A. pur- 
chases a carriage with that money, in violation of the 
trust, B. is ontitled to the carriage, and may, if he 
chooses so to do, sue for it at law.® So, if A. intrusts 
money with a broker, to buy Bank of England stock 
for him, and he invests the money in American stocksj 
A. is entitled to, and may maintain an action at law 
for those stocks, in whosesoever hands he finds them, 
not being a purchaser for a valuable consideration with- 
out notice.^ It matters not in the slightest degree, into 
whatever other form, different from the original, the 
change may have been made, whether it be that of pro- 
missory notes, or of goods, or of stock ; for the product 
of a substitute for the original thing still follows the 
nature of the thing itself, so long as it can be ascer- 
tained to be such. The right ceases only, when the 
means of ascertainment fail, which, of course, is the case 
when the subject-matter is turned into money, and 
mixed and confounded in a general mass of property of 
the same description.* 


perusal. Conrad r. Atlantic Insur. Co. 1 Peters, S. C. R. 448 ; Oliver, 
&c. V. Pratt, 3 How. Sup. Ct. R. 

1 Ibid. ; Hassal r. Smilhers, 12 Ves. Ill) ; 2 Fonhl. Eq. B. 2, ch. 5, 
^ 1, note (t:) ; Murray v. Lylburn, 2 Johns. Ch. R. 441 ; Lewin on Trus- 
tees, ch. 11, ^ 2, p. 201 to 201. 

Ibid. ; Taylor o. Plumer, 3 Maule & Selw. 571, 575, 576. 

8 Ibid. See Ord v. Noel, 5 Madd. R. 408 ; Com. Dig. Chancery^ 4 W. 
29. ' 

4 Ibid.; Copeman v. Gallant, 1 P. Will. 319,320; Ryall r. Rolle, 

1 Atk. 172 Leigh v. Macauley, 1 Yoonge & Coll. 260, 265. 

EQ. JUR. — TOL. II. 61 
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§ 1260. Cases may readily be put, where this doc- 
trine would be enforced in Equity under circumstances 
in which it could not be applied at law. Thus, for 
instance, if a trustee, in violation of his duty, should 
lay out the trust money in land, and take a conveyance 
in his owp name, the ccslni qiw trust would bo without 
any relief at law. But a Court of Equity would hold 
the cislui que trust to be the equitable owner of the 
laiul, and would decree it to him accordingly ; not upon 
any notion of his having ratified the act,' but upon the 
mere ground of a wrongful conversion, creating, in foro 
consckuHiV, a trust in his favor.J 

§ 1201. Upon similar grounds, where a trustee, or 
other person, standing in a fiduciary relation, makes a 
profit out of any transactions within the scope of his 
agency or authority, that profit will belong to his cestui 
qve trust ; for it is a constructive fraud upon the latter, 
to employ that property contrary to the trust, and to 
retain the profit of such misapplication ; and, by ope- 
ration of Equity, the profit is immediately converted 
into a constructive trust in favor of the party entitled 
to the benefit.® For the like reason a trustee, becoming 
a purchaser of the estate of his cestui que trust, is 
deemed incapable of holding it to his own use ; and it 
may be set aside by the cestui que trust? Nor is the 
doctrine confined to trustees, strictly so called. It 


1 Lane v. Dighton, Ambler, R. 409, 411, 413; 3 M. ^ Selw. 579; 
Lench v. Lcncb, 10 Ves. 511, 517; Royd v. McLean, 1 Johns. Ch. R. 
58£ ; Lewis v. Maducks, 17 Ves. 57, 58 ; Phayre v, Perec, 3 Dow, R. 110 ; 
Sugden on Vendors, ch. 15, ^ 3, p. 628 (7lh edit.) ; Licbrnan?;. Ilarcoiirt, 
2 Meriv. R. 513 ; Murray y. Lylbuni, 2 Johns. Ch. U. 442, 443. 

2 Fawcett v. Whilehouse, 1 Ru.ss. & Mylnc, 132, 149; Ante, ^ 321 ; 
Com. Dig. Chancery^ 4 W. 30; Giddings v, Eastman, 5 Paige, R. 501. 

3 Ante, ^ 321, 322 ; Giddings v. Eastman, 5 Paige, R. 561. 
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extends to all oth^r persons standing in a fiduciary rela- 
tion to the party, whatever that relation may be.’ 

§ 1262. In cases of this sort, the cestui qxie iriist (the 
beneficiary) is not at all bound by the act of the other 
party. He has, therefore, an option to insist upon 
taking the property ; or he may disclaim any title 
thereto, and proceed upon any other remedies, to which 
he is entitled, either in rein or in ]pcrsomn\? The, 
substituted fund is only liable to his option.® But he 
cannot insist upon opposite and repugnant rights. 
Thus, for example, if a trustee of land has sold the 
land, in violation of his trust, the beneficiary cannot 
insist upon having the land, and also the notes given 
for the purchase-money ; for, by taking the latter, at 
least, so far as respects the purchaser, he must be 
deemed to affirm the sale. On the other hand, by- fol- 
lowing his title in the land, he repudiates the sale.^ 

§ 1263. So, where an executor or trustee, instead of 
executing any trust, as ho ought, as by laying out the 
property, either in -well-secured real estates, or in go- 
vernment securities, takes upon himself tc dispose of it 
in another manner; or where, being intrusted with 
stock, he sells it in violation of his trust ; in every such 
case, the parties beneficially entitled have an option to 
make him replace the stock or other property ; or if it 
is for their beneiit, to affirm his conduct, and take what 


* Ante, ^ 315 to 338 ; Jeremy onf!q. Juried. B. 1, cli. 1, ^ 3, p. Ill to 
110 ; Wormlcy v. Wormli?y, 8 Wheat. R. 401, 438 ; Bulkley w. Wilfonl, 
0 CJIark & Finnel. 11. 177 ; Brown r. Lynch, 1 Paige, R. 147 ; Fellows 
V. Fellows, 4 Cowen, R. 08^3; Giddings v, Eastman, 5 Paige, R. 501. 

2 Docker v. Somes, 2 Mylne & Keen, 655. 

2 Watt-s V. Girdlcslone, 6 Bcavan, R. 188, 190, 101 ; Post, ^ 1-73 a, 
^Murray v. Lylbnrn, 2 Johns. Ch. R. 411, 442, 411, 415; AFurray 
V, Ballou, 1 Johns. Ch. R. 581. 
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he has sold it for with interest, or wha\ he has invested 
it in ; and, if he has made more, they may charge him 
with that also.^ But tliey cannot insist upon repug- 
nant claims; such as, for instance, in the case of a sale 
of stock, to have the' stock replaced, afid to have in- 
terest, (instead of the dividends,) or to take the money, 
and have the dividends, as rf it had remained stock.® 

• § 1264. Wherever a trustee is guilty of a breach of 
trust, by the sale of the trust property to a Iona fide 
purcliaser, for a valuable consideration, without notice, 
the trust in the property is extinguished.® But, if 
afterwards he should repurchase, or otherwise become 
entitled to the same property, the trust would revive, 
and reattach to it in his hands ; for it will not be tole- 
rated in Equity, that a party, shall, by his own 
wrongful act, acquire an absolute title to that, which he 
is in conscience bound to preserve for another. In 
Equity, even more strongly than at law, the maxim 
prevails, that. No man shall take advantage of his own 
wrong.* Even at law, if a disseisor alienes the land, and 
descent is cast, and afterwards the disseisor reacquires 
the land by descent or purchase, the disseisee may 
reenter, although, otherwise, the mesne descent cast 
would have barred his entry.® 


1 Pocock v. Reddington, 5 Ves. 800 ; Harrison r. Harrison, 2 Aik. 12J ; 
Bostock V. BJakeneVy 2 Bro. Ch, R. 653 ; Forrest v. Fllwes, 4 Ves. 497 ; 
Earl Powlet v. Herbert, 1 Ves. jr..297 ; Byrchel! r. Bradford, 6 Madd. 
R. 235. 

2 Ibid., and Long v. Stewart, 5 Ves. 800, note {n) ; Crackelt e. Belhune, 
1 J. & Walk. 586. 

3 This proposition must bo taken with tlie qualifications, that the pur* 
chase-money has been paid. 

4 2 Fonbl. Eq. B- 2, ch. 5, ^ 5, and note (p) ; Bovey v. Smith, 2 Ch. 
Gas. 124 ; S. C. 1 Vern. R. 84 ; Com. Dig. Chancery^ 4 W. 25. 

5 Ibid., and Litt. 6 395 ; Co. Litt. 212 a. 
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§ 1265. The truth is, that Courts of Equity, in regard 
to fraud, whether it be constructive or actual, have 
adopted principles exceedingly broad and comprehen- 
sive, in the application of their remedial justice ; and, 
especially, where there is any fraud touching property, 
they will interfere, and administer a wholesome justice, 
and, sometimes, even a stern justice, in favor of inno- 
cent persons, who are sufferers by it, without any fault 
on their own side. This is often done, by converting 
the offending party into a trustee, and making the pro- 
perty itself subservient to tho proper purposes of re- 
compense, by way of equitable trust or lien.^ Thus a 
fraudulent purchaser will be held a mere trustee for the 
honest, but deluded and cheated vendor.® A person, 
who has fraudulently procured a i^ne to be levied in his 
favor by an idiot or lunatic, will be held a trustee' for 
tho benefit of tho persons, who are prejudiced by the 
fraud.3 A person, who lies by, and without notice, 
suffers Ids own estate to be sold and encumbered in 
favor of an innocent purchaser or lender, will be held a 
trustee of tho estate fur the latter.* An heir, prevent- 
ing a charge or devise of an estate to another, by a 
prondse to perform the same personally, will be held a 
trustee for tho latter, to tho amount of the charge, or 
beneficial interest intended.® An agent, authorized to 
purchase an estate for another, who purchases the same 
for himself, will be held a trustee of his principal.® 


1 See 1 Fonbl, Eq. li. 1, ch. 2, § 2, note {k). 

2 Ante, ^ 191, 204, 218,228,229,238, 239,214, 251,254, 313,315, 334. 
^ 1 Fonbl. Eq. B. 1, ch. 2, ^ 2, note (A). 

^ Ante, ^ 384 to 390. 

5 Ante, ^ 252, 256, 382, 768. 
c Ante, J 316. 

61 • 
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But it is unnecessary to pursue this subject farther, as 
many illustrations of a like nature have been already 
given under the heads of Actual Fraud, and Construct- 
ive Fraud.*' 

§ 1266. Having thus gone over the most of the import- 
ant heads of Equity Jurisprudence, falling under the de- 
nomination of express or implied trusts, we shall con- 
clude this subject by a short review of some of the 
doctrines, as to the nature and extent of the responsi- 
bilit;; of trustees, and as to the remedies which may be 
resorted to, to enforce a due performance of trusts. 

§ 1267. It is not easy, in a great variety of cases, to 
say, what the precis'i duty of a trustee is ; and, there- 
fore, it often become^ indispensable for him, before he 
acts, to seek the aid and direction of a Court of Equity. 
We have already seen, that his acts done to the preju- 
dice of the cesfm que trust, (or beneficiary,) are sometimes 
such as are binding, and cannot be recalled ; and some- 
times are such as a Court of Equity will not punish, by 
treating them as breaches of trust.** But the cases in 
which such acts will be deemed violations of trust, for 
which a trustee will be held responsible in Equity, arc 
difficult to be defined. It has been often said, that, 
what he may be compelled to do by a suit, he may 
voluntarily do without a suit. But this (as we have 
also seen) is a doctrine requiring many qualifications, 
and, by no means, to bo generally relied on for safety.® 

§ 1268. In a general sense, a trustee is bound by his 
implied obligation to perform all those acts which are 
necessary and proper for the due execution of the trust, 


1 Ante, ^ 395 to 4 IS, 437 to 439. 

3 Ante, i 977 to 979, 995, 997. 

3 Amo, ^ 979 ; 2 Fonbl. E(i. 15. 2, ch. 7, ^ 2, and note (c). 
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which he has undertaken.^ . But, as he is supposed 
merely to t<ake upon himself the trust, as a matter of 
honor, conscience, friendship, or humanity, and, as he is 
not entitled to any compensation for his services, at least, 
not without some express or implied stipulation for that 
purpose he would seem, upon the analogous principles 


' Com. Dig. Chancery^ 4 W. 25 ; Fyleifv, Fyler, 3 Beavan, R. 550. 

2 2 Fonbl. £q. B. 2, ch. 7, $ 3 ; Manning v. Manning, 1 Johns. Ch. R. 
527, 532 to 535. Arnold v. Garner, 2 Phillips, Ch. R. 231. The same 
rule, refusing compensation to trustees, and to others standing in similar 
relations, is found in the Roman Jjaw, and was probably thence transferred 
into Equity Jurisprudence. Mr. Chancellor Kent has elaborately defended 
it, in his opinion in the case of Manning v. Manning, 1 Johns. Ch. R. 534, 
from which the following extract is made : “ Nor does the rule strike me 
as so very unjust, or singular and extraordinary ; for the acceptance of 
every trust is voluntary and confidential; and a thousand duties are re- 
quired of individuals, in relation to the concerns of others, and, particularly, 
in respect to numerous institutions, partly of a private, and partly of a pub- 
lic nature, in which a just indemnity is all that is expected and granted. 1 
should think it could not have a very favorable influence on the prudence 
and diligence of a trustee, were wc to promote, by the hopes of reward, a* 
competition, or even a desire, for the possession of private trusts, that relate 
to the moneyed concerns of the helpless and infirm. To allow wages or 
commissions for every alleged service, how could we prevent abuse 1 The 
infant or the lunatic cannot watch their own interest. Quis cuslodiet ipsos 
custodcs ? The rule in question has a sanction in the wisdom of the Roman 
Law, which, equally with odVs, refused a compensation, and granted an in- 
demnity to the trustee of the minor’s Atate. The maxim in that law was, 
that Lucrum facerc ex pupilli tutela tutor non dchet. And the tutor or 
curator was entitled only to his reasonable and just expenses, incurred in 
behalf of the estate, such as travelling charges, costs of suit, &c., unless 
a certain allowance was granted by the person, by whom he was appointed. 
Sumptuuin qui l/o?iu fide in tutelam, non qui in ipsos tutoies fiunt, ratio 
liabcri solet ; nisi ah eo, qui eum dat, cerium salarium ei constilutcm est. 
Item, sumptus litis tutor reputabit, ct viatica, si ex officio neccsso habuit 
aliquo exciirrero vel proficisci. (Dig. 2fi, lit. 7, 1. 33 ; Idem. 2(), tit. 7, 

1. 58; Idem. 27, tit. 3, 1. 1, 0.) It is probable, that this same principle, 
which wc find in some, has been infused into the municipal law of most 
of the nations of Europe ; because most of them have adopted the Civil 
Law. (I)omat, B. 2, tit. Tutors ^ lit. 2, ^ 3, art. 5, 35 ; Ersk. Inst. B. 1, 
tit. 7, ^ 31, 32.) The same rule was known in the early age of the Com- 
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applicable to bailments, bound only to good faith and 
reasonable diligence; and, as in case of a gratuitous 


raon Law, and applied to the guardian in socage. He was entitled only to 
his allowance for his reasonable costs and expenses, when called to render 
an account of the guardianship of the estate of the ward. (Litt. § 123.) 
And this was the provision in tho statute of Marlbridge, (52 H. HI. ch. 
17,) declaring tho duties of the guardian in socage, Salvis ipsiscustodibus 
rationabilibus misis suis.*’ Tile rule has been also applauded by great 
Equity .fudges in England in modern times. Lord CQttenham, in Home 
V. Tringle, 6 Clark Fin. 201, 287, expressed a strong approval of the 
rule ; and said in the case where a trustee had been appointed cashier to 
the trustees, “ This is the real question, because it is not necessary to hold 
that the appointment is iPcgal in order to maintain the principle that the 
party who, having accepted Jie office of trustee, which, unless oilier wise 
provided for by the trust, niiiftt be performed gratuitously, accepts another 
office inconsistent with that of trustee, shall not he permitted to derive any 
errolument out of the trust property in respect of such employment. That 
the o.^ce of trustee and of factor or cashier to the property are inconsistent, 
cannot he disiuiied. If the execution of the trust requires such appoint- 
ment, it becomes the duty of the trustee to exercise his discretion and 
judgment in the selection of the officers, and his vigilant superintendence 
-of their proceedings when appointed ; all which is lost the trust, when a 
trustee is appointed to the execution of those duties ; therefore the Courts 
of Equity in England, in such cases, refuse to tho trustee any remunera- 
tion which would come to otliers from the appointment; which produces 
the salutary eflect of deterring trustees from making such appointments 
when not actually required, and when such necessity exists, preserves to 
the trust the superintendence and control of the trustees over the officer 
they may appoint. I should be sofry to give any sanction to a contrary 
practice in Scotland. There can be no reason for any diirerence in the 
rule upon ibis subject in the two countries. The benefit of the rule as 
acted upon in England is not disputed ; and as there is no decision to the 
contrary, there cannot he any reason for sanctioning a contrary rule in Scot- 
land.” I confe.ss that I have not been able quite so clearly to see, or so 
strongly to approve, the policy of the rule. Trusts may he very properly 
considered as matters of honor and kindness, and of a conscientious desire 
toViSici the wishes and objects of friends and relatives. Hut tlie duties 
and responsibilities of the office of a trusleo are sufficiently onerous and 
perplexing in themselves ; and mistakes, even of the most innocent nature, 
are sometimes visited with severe consequences. Nor can any one rea- 
sonably expect any trustee to devote his lime or services to a very watcli- 
ful care of the interests of others, when there is no remuneration for his 
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bailee, liable only for gross negligence.^ It would be 
dilBcult, however, to a&rm, that Com ts of Equity do, in 
fact, always limit the responsibility of trustees, or mea- 
sure their acts, by such a rule.® 

§ 1269. In respect to the preservation and care of 
trust property, it has been said that a trustee is to keep 
it, as he keeps his own. And, therefore, if he is robbed 
of money, belonging to his cestui qiie trust, without his 
own default or negligence, (or, perhaps, strictly speak- 
ing, without his own gross default or negligence,)® he 
will not be chargeable. lie is even allowed in Equity 
to establish, by his own oath, the amount so lost ; for 
he cannot possibly, in oi dinary cases, have any other 
proofs So, if he should deposit the money with a 
banker in good credit, to remit it to the proper place 
by a bill, drawn by a person in duo credit, and the 


scrxices, and there irust often be a positive loss to himself, in withdrawing 
from his own concerns some of his own valuable time. To say that no 
one IS obliged to take upon himself the duly of a trustee, is to t vade, and 
not to answir the objection. Tlie policy of the law ought to bo such as 
to induce hoimrable men, without a sacrifice of their pri\ate interest, to 
accept the oPico , and to take away the temptation to abuse the trust, for 
mere selfish purposes, as the only indemnity fur services of an important 
and anxious nature. The \ery ciicuinstance, that trustees now often 
slipul ite for a compcnsilion before accepting the oflicc, and that Courts of 
Equity now sinction such an allowance, is a distinct proof tint the rule 
does not work well, and is felt to be inconvenient or unreasoiiahlc in prac- 
tice. The rule to disallow compensation to trustees has not bcpii geiieially 
adopted in America. See Meacham v, Sterne, 9 Paige, o'J'J , Barrel 
r. Joy, 10 M iss. 11. 22 ; Dewey v, Allen, 1 Pick. 147. 

1 Story on Bulmeiils, ^ 173, 171 , 2,Eonbl Lq. 15. 2, ch. 7, § 1, note (/). 
See also Dig. Lib. 20, tit. 7, 1. 7, ^ 2. 

2 See Shorty. Waller, 0 Deavan, R. 497. 

3 Story on Bailments, 171, 183. 

4 iMorloy w. Morley, 2 Uli. Cas 2, Knight v. Loid PI) mouth, J Atk. 
180, S. C. 1 Dick. K. 120, 127, Jones t>« Lewis, 2 Vts. 210, 2 Tonbl. 
Eq. B. 2, ch. 7, J 1. 
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banker, or drawer of the bill, should become bankrupt, 
he would not be responsible.' *The rule, in all cases 
of this sort, is, that, where a trustee acts by other hands, 
either from necessity, or conformably to the common 
usage of mankind, he is not to be made answerable for 
losses.® 


iKiiiolit V, Lord Plymouth, 3 Atk. 480 ; Jones r. Lewis, 2 Vcs. 240, 
211 ; Kowth i’. IIo\voll, 3 A^es. 5H4 ; Mnssoy ?>. Jlanner, 4 Madd. U. 416, 
417; Ex parte Belchier & Parsons, Ambler, II. 219, and Mr. Blunt’s 
note (4j ; Adams r. Claxton, 6 Ve:'. 226 ; 2 Foiibl. Eq. B. 2, ch. 7, ^ 4. 

*3 E\ parte Belchier i\ Parsons, Ambl. R. 219. The same rule applies 
here as in cases of personal representalivrs of a deceased party, who are 
treated as trustees. In Clough r. Bond, 3 Mylne & Craigs, 490, 496, Lord 
Cottenham, speakinjir on th; subject, said : ** It will be found to be the 
result of all the bcbt aulhoi.tics upon the subject, that, although a per- 
sonal representative, acting strictly within the line of his duty, and rxer- 
ciMng reasonable care and diligence, will not be responsible for tin* failure 
or depreciation of the fund, in which any pait of the estate may be 
invested, or for the insolvency or miscimduct of any person, who may have 
possessed it ; yet, if that line of duty be not strictly pursued, and any part 
of the property bo invested by such personal representative in funds 
or upon sccuii^ies not authorized, or be put within the conliol of persons, 
who ought not to be iiitruslc<l with it, and a losb be thereby eventually 
sustained, such personal representative will be liable to make it good, 
however unexpected the result, however little likely to ari&e from the 
course adopted, and however fiee such condnet may have been fiom any 
improper motive. Thus, if he omit to acll propeily, when it ouglil to he 
sold, and it be afterwards lost without any fault of his, he is liable; Phil- 
lips p. Phillips, (2 Frecm. Ch. Ca. 11) ; or if lie leave money due upon 
personal security, w’hich, though good at the lime, afterwards tails. 
Pow’ell r. Evans, (o Yes. 839) ; Tebbs v. Carpenter, (I Madd. 290.) And 
the case is stronger, if he be himself the author of the improper invest- 
ment, as upon personal security, or an unauthorized fund. Tims, he is 
not liable upon a proper investment in the *3 per cents., for a loss occa- 
sioned by the fluctuations of that fund ; Peal i\ Crane (2 Dick. 499, note,) 
but he is for the ilucluations of an^ unaulhofized fund ; llaiicom v, Allen 
(2 Dick. 498); Howe o. Earl of Dartmouth (7 Yes. 137; see p. l.'iO.) 
So, when the loss arises from the dishonesty or failure of any one, to 
whom the possession of part of the estate has been intrusted. Necessity, 
which includes the regular course of business in administering the pro- 
perty, will, in Equity, exonerate the personal representative. But if, 
without such necessity, he be instrumental in giving to ^thc person failing 
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§ 1270. In all cases, however, in which q, trustee 
places money in the hands of a hanker, he should take 
care to keep it separate, and not mix it with his own in 
a common account ; for, if ho should so mix it, he would 
be deemed to have treated the whole as his own ; and 
ho would bo held liable to the ceM q%ie h ust for any 
loss sustained by the banker’s insolvency 

§ 1271. In respect to the manner of managing funds, 
and laying out money on securities, and even in respect 
to allowing trust money to remain in the hands of 
debtors, considerable stiictness is required by the rules 
of Courts of Equity. It has been remarked by Lord 
Ilardwicke, that the'JO lules should not be laid down 
with a strictness to strike terror into mankind, acting 
for the benefit of others, and not for their own ; ® and 
that, as a tru&t is an oflico necessary in the concerns 
between man and man, and which, if faithfully dis- 
charged, is attended with no small degree of trouble 
and anxiety, it is an act of great kindness in any one 
to accept it. To add hazard or risk to that trouble, and 
to subject a trustee to loss, which he could not foresee, 
and consequently not prevent, would be a manifest 
haidship, and would bo deterring every one from ac- 
cepting so necessary an office.® 


possession of any part of ihc propcity, ho will be liable, although the 
person possessing it be a co-executor or co-administrator. Langford 
v. G.ibco^nc (11 Ves 333) , Lord Shipbrook r. Lord Hiiicliinbrook (11 Ves 
252 , 10 V^cs. 177) ; Underwood v. Sie\ens (1 Mer. 712) ; and see Ilan- 
bury V Kiikhind, 3 Sim. 265; Bruadhurst r, ILilguy, 1 Younge & Coll, 
rsew 11 lb, 28. 

1 M I'^sey u. 13 inner, 1 Madd. Ch. R. 416, 117; Freeman ». Fairlio, 

3 jMeiiv. R. 29 ; (yl.irkc r. 'I'lpping, 9 Beavan, R. 281. 

2 ]i\ parte Belchicr & Pai^juis, Ambler, 11. 219 , 2 Madd. Ch.Pr. 1112. 

3 Knight V Eail of I’lymouih, 1 Dick. R. 126, 127 ; S. C. 3 Atk. IM) ; 
2 ^ladd. (^h I'r. Ill ; Powell y. K\ans, 5 Vcs. 813 ; Thompson v Brown, 

4 Johns. Ch. R. 029. 
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$ 1272. There is manifest good sense in these re- 
marks. Bat it would be difficult to affirm that the 
rules of Courts of Equity have always proceeded upon 
so broad and liberal a basis. The true result of the' con- 
siderations here suggested, would seem to be, that, 
where a trustee has acted with good faith in the exer- 
cise of a fair discretion, and in the same manner as he 
would ordinarily do in regard to his own property, he 
ought not to be held responsible for any losses accruing 
in the management of the trust property.* On the con- 
trary, Courts of Equity have laid down some artificial 
rules for the exercise of the discretion of trustees, which 
import (to say the least) extraordinary diligence and 
vigilance in the management of the trust property. 

§ 1273. Thus,' for example, if a trustee should lay 
out trust funds in any stock in which a Court of Equity 
itself is not in the habit of directing funds in its own 
possession to be laid out, although there should be no 
mala fules ; yet, if the stock should fall in value, he 
would be held responsible for the loss.® In other 
words, a Court of Equity will, in such cases, require, 
that a trustee should act with all the scrupulous circum- 
spection, caution, and wisdom, with which the Court 
itself, from its long experience and supeyor means of 
information is accustomed to act ; a doctrine, certainly, 
somewhat perilous to trustees, and startling to unin- 
structed minds. It is, to adopt the language of Lord 


1 See Hart v. Ten Eyck, 2 Johns. Ch. 11. 7G ; Thompson v. Brown, 4 
Johns. Ch. R. GIG, 020. 

3 liancom v. Allen, 2 IJick. 49B ; Trafford v. Boehm, 3 Atk. 441 ; 
Adye v, Feuilleteau, 2 Dick. R. 499, note ; S. C. I Cox, 24 ; Peat v. 
Crane, 2 Dick. 449, note. See also Jackson v. Jackson, 1 Atk. 51.3; 
Knight V, Earl of Plymouth, 1 Dick. K. 120, 127 ; Holland r. Hughes, 
16 Ves. 1 14 ; Fyler v. Fyler, 3 Beavan, R. 550, 
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Bacon, substituting for the private conscience of the 
trustee, “ the general conscience of the realm, ivhich is 
Chancery.” ' 

§ 1273 a. If trustees are directed to invest trust- 
money in Government or other securities, or real se- 
curity, and they do neither, they are responsible, at 
the option of the ^ either for the money, 
or the stock which might have been purchased there- 
with at the time when the investment ought to have 
been made.® 

1274. So, if a trustee should invest trust-money 
in mere personal securities, however unexceptionable 
they might seem to bo, in case of any loss by the in- 
solvency of the borrower, he would be held respon- 
sible ; fois in all cases of this sort. Courts of Eq[uity 
require security to be taken on real estate, or on some 
other thing of permanent value.® Nay, it will be at the 
peril of the trustee, if trust-money comes to his hands, 
(such as a debt due from a third person,) to suiFer it to 
remain upon the mere personal credit of the debtor, 
although the testator, who created the trust, had left it 


^ Bacon on Uses, by Rovvo, p. 10. 

2 Walts V. Girdlestonc, G lieavan, R. 188, 190 ; Ante, § 1262. See the 
Jurist, vol. 0, (1815,) p. 227. 

3 Aiiyii V. Feiiillcteau, 1 Cox, R. 21; Ryder v, Bickerlon, 3 Swansu 
R. 80; S. C. I Eden, R. 149, note, and Mr. Eden’s note (<7,) p. 150; 
Holmes r. Bring, 2 Cox, R. 1 ; Wilkes r. Steward, Cooper, Eq. K. 6. 
Even the bond of several persons is not distinguished from the bond of 
one person. “ It was never heard of,” (said Lord Kenyon, Master of the 
Rolls,) that a trustee could lend an infant’s money on private security. 
This is a rule that should be rung in the ears of every person who acts in 
the character of a trustee ; for an act may very probably be done with the 
best and honestest intention ; yet no rule in a Court of Equity is so well 
established as this.” Holmes Bring, 2 Cox, R. 1, 2. Lord >?orthing- 
lon, in Harden y. Parsons, (1 Eden, R. 148,) laid down a much more limit- 
ed doctrine, and held, that ^ letting of money, on personal security, was 

EQ, JUR. — VOL. II. 62 
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in that very state.^ The principle is even carried fur- 
ther; and, in cases of personal security taken by a 
trustee, he is made responsible for all deficiencies, , and 
is also chargeable for all profits, if any are made. So 
that he acquires a double responsibility, although, in 
such cases, he may have acted with entire good faith, 
in the exercise of what he supposed to be a sound dis- 
cretion.’* 

§ 1275. In' relation to trust-property, it is the duty 
of the trustee, whether it be real estate, or be personal 
estate, to defend the title at law, in case of any suit 
being brought respecting it ; to give notice, if it may 
be useful and practicable, of such suit to his cestui que 
trust ; to prevent any waste, or delay, or injury to the 


not, per gross negligence, and a breach of Iriist ; and that ether cir- 
cumstances must be shown to charge the trustee. He said : “ It is agreed 
that there is no text-writer that lays down the rule, nor any case which 
establishes it. If so, we must resort to the inquiry into the nature of the 
office and duty of a trustee, as considered in a Court of Equity. No man 
can require, or with reason expect a trustee to manage his properly with 
the same care and discretion that he would his own. Therefore, the touch- 
stone, by which such cases are to be tried, is, whether the trustee lias been 
guilty of a breach of trust or not. If ho has been guilty of gross negli- 
gence, it is as bad, in its consequences, as fraud ; and is a breach of trust. 
The lending of trust-money on a note is not a breach of trust, witiiout 
other circumstances, crassci ncgligaitife,'^ Hut the latter cases have en- 
tirely overthrown this doctrine, however reasonable it may seem to bo. 
Ibid., Mr. Eden’s note (a). See also Walker v, Symonds, 3 Swansl. 11. 
62, 63; Mr. Chancellor Kent, in Smith n. Smith, 4 Johns. Ch. R, 281; 
441, seemed inclined to adopt the doctrine of Lord Northington, and to 
think the modern English rule, as to lending money on personal security, 
too strict. 

1 Lowson V. Copeland, 2 Bro. Ch. R. 156, and Mr. Belt’s note ; Powell 
V. Evans, 5 Ves, 844; Tibbs v. Carpenter, 1 Madd. R. 290. 

2 Adye o. Feuilleteau, 3 Swanst. R. 84, note ; S.C. 1 Cox, R. 21. See 
Holmes V, Dring, 2 Cox, R. 1. 
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trust-property; to keep regular accounts;! to afford 
accurate information to the eesim qae irvd of the dispo- 
sition of the trust-property ; and, if he has not all the 
proper information, to seek for if^and, if practicable, to 
obtain it.^ Finally; he is to act in relation to the 
trust-property with reasonable diligence ; and, in cases 
of a joint-trust, he must exercise due caution and vigi- 
lance in respect to the approval of, and acquiescence in, 
the acts of his co-trustees; for, if he should deliver 
over the whole management to the others, and betray 
supine indifference, or gross negligence, in regard to the 
interests of the ceslui que trust, he will be held respon- 
sible.® 

§ 1276. These remarks apply to the ordinary of 
a trustee, having a general discretion, and exercising 
his powers without any special directions. But where 
special directions are given by the instrument creating 
the trust, or special duties are imposed upon the trustee, 
he must follow out the objects and intentions of the 
parties faithfully, and bo vigilant in the discharge of his 
duties. There are, necessarily, many incidental duties 
and authorities, belonging to almost every trust, which 
are not expressed. But these are to be as steadily 
acted upon and executed, as if they were expressed. It 
would be impossible, in a work like the present, to 
make even a general enumeration of these incidental 
duties and authorities of a trustee ; as they must 


^ Freeman v, Fairlic, 3 Meriv. R. 29, 41 ; Pearse Green, 1 Jac. & 
Walk. 135, 140; Adams v, Clifton, 1 Russ. R. 297. 

’ 2 Walker v. Symonds, 3 Swanst. R. 58, 73. 

^ Oliver v. Court, 84’rice, R. 127 ; Post, ^ 1280. 
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always depend upon the peculiar objects and structure 
of the trust.^ 

§ 1277. In regard to interest upon trust funds^ the 
general rule is, that, if. a trustee' has made interest 
upon those funds, or ought to have invested them so as 
to yield interest, he shall, in each case, be chargeable 
with the payment of interest® In some cases. Courts 
of Equity will even direct annual or other rests to be 
made ; the effect of which will be, to give to the ceshd 
que Irust the bene6t of compound interest But such 
an interposition requires extraordinary circumstances 
to justify it® Thus, for example, if a trustee, in mani- 
fest violation of his trust, has applied the trust-funds 
to hi% own benefit and profit in trade ; or has sold out 
the trust stock, and applied the proceeds to his own 
use; or has conducted himself fraudulently in the 
management of the trust-funds ; or has wilfully refused 
to follow the positive directions of the instrument, cre- 
ating tho trust, as to investments ; in these, and the 
like cases. Courts of Equity will apply the rule of 


1 The works of Mr. Ilampson and Mr. Willis, on the duties and respon- 
sibilities of trustees, conUiln an enumeration of many particulars. In all 
cases of doubt, it is best to act under the direction of a Court of Equity ; 
which trustees at all times liave a right to ask. See Mitf. Eq. IM. by 
Jeremy, 133, 134 ; Leech v. Leech, 1 Ch. Cas. IS49. 

2 2 Fonbl. Eq. B. 2, ch. 7, $ 6, note (p); Jeremy on Eq. Jurisd. B. 3, 
Pt. 2, ch. 5, p. 543, 514 ; Jeremy on Eq. Jurisd. B. 1, ch. 1, § 3, p. 145, 
146 ; Dunscomb i\ Dunscomb, 1 Johns. Ch. R. 508 ; Manning v. Manning, 
Id. 527 ; Schieffelin v. Stewart, 1 Johns. Ch. R. 620. 

3 Raphael v, Boehm, 11 Ves. 91 ; S, C. 13 Ves. 407, 590; Schieffelin 
V. Stewart, Johns. Ch. R. G20; Evertson v. Tappen, 5 Johns. Ch. R. 497, 
517 ; Dornford v, Dornford, 12 Ves. 127 ; Connecticut v. Jackson, 1 Johns. 
Ch. R. 13 ; Foster v. Foster, 2 Bro. Ch. 616 ; Davis w. May, 19 Ves. 383 ; 
Sevier v, Greenway, 19 Ves. 413; Webber v. Hunt, 1 Madd. R. 13; 
Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 545; 2 Madd. Ch. Pr. 114, 
115. 
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annual or semi-annual rests, if it will be most for the 
benefit of the cestvi que trust} The true rule in Equity 
in such cases is, to take care that all the gain slia ll 
go to the cestui qne trust} 

§ 1278. The object of this whole doctrine is, to com- 
pensate the cesittt que trust, and to place him in the same 
situation as if the trustee had faithfully performed his 
own proper duty. It has even a larger and more com* 
prehensive aim, founded in public policy, which is to 
secure fidelity by removing temptation, and by keep- 
ing alive a sense of personal interest and personal 
responsibility.® It seems, however, to have been of a 
comparatively late introduction into Equity Jurispru- 
dence and probably was little known in England at 
an earlier period than the reign of Charles the Second.^ 

§ 1279. The Roman Law acted with the same pro- 
tective wisdom and foresight. In that law, if a guar- 
dian, or other trustee, was guilty of negligence in 
suflering the money of his ward to remain idle, he was 
chargeable, at least, with the ordinary interest. Quod 
si pecurm mansmd in mlionibus pupilli, prwstandvm, quod 
bona fide percepisset, avt pcrciperc potxdssct, sed fanori 
dare, cum potuisset, neglcxissel ; cum id, quod ah alio debi- 
tore nomine nsurarum cum sorte daftir, ei, qiii accipit. Mum 
sort is vice fungitur, vcl fungi debet} But where the 


1 Ibid. 

2 ScliiefTelin v. Stewart, 1 Johns. Ch. R. 620, 624, 625 ; 2 Fonbl. Kq. 5* 
2, ch. 7, ^ 6, note (p) ; Jeremy on Eq. Jurisd. B. 3, Pt. 2, ch. 5, p. 543, 
544; Com. Dig. Chancery^ 4 W. 25. 

3 Ibid. 

^ Ibid. ; Ratcliffe r. Graves, 1 Vern. R. 190, 197 ; S. C. 2 CJi. Cas. 
152. 

3 Dig. Lib. 20, lit. 7, 1. 58, ^ 1 ; Id. 1. 7, ^ 3, 4 ; Dunscornb r. Duns- 
comb, 1 Johns. Ch. R. 510, 511 , 1 Domat, 13. 2, tit. 1, ^ 3, art. 22, 27 ; 
Pothier, Pand. Lib. 27, til. 3, n. 45 to 51. 

62* 
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guardian, or other trustee, went beyond the point of 
mere negligence, and was guilty of a gross abuse of 
his trust, the Roman Law sometimes inflicted upon him 
a grievous interest, in the nature of a compound inte- 
rest, but often greatly exceeding it.^ Quoniam, xiU quis 
^'us pccuniam, cujus ivtelam negotiave admimsird, aid Mo- 
gislratiis municipii pullicam in tmis stws convcriit, mazimas 
usuras prccslat. Sed istius divcrsa cattsa esty qui non sibi 
sumsU ex administratione nummos, scd db amico accepit, ct 
ante ncgdiorxim adminslmlionem. Nam ilU, de qnilus eon- 
stiiidum est {cum gratiiitam eerte integram ct abstinemtem 
Omni liicro pmstare fidem deberexd) licenlia, qtid lidadur 
abuti, mazimis ustms, ^ice cvjii&dam pance, mbjiciuntur? 

§ 1280. In cases where there are several trustees, 
the point has often arisen, how far they are to be 
deemed responsible for the acts of each other. The 
general rule is, that they are responsible only for their 
own acts, and not for the acts of each other, unless 
they have made some agreement, by which they have 
expressly agreed to be bound for each other ; or they 
have, by their own voluntary cooperation or conniv- 
ance, enabled one or more to accomplish some known 
object in violation of the trust.® And the mere fact, 
that trustees, who are authorized to sell lands for 
money, or to receive money, jointly execute a receipt 
therefor to the party who is debtor or purchaser, will 
not ordinarily make either liable, except for so much 


1 See Fothier, Pand. Lib. 27, tit. 3, n. 47; 1 Domat, B. 5, tit. 5, § ], 
art. 14. 

9 Dig:. Lib. 3, tit. 5, 1. 38. See also Dig. Lib. 26, tit. 7, 1. 7, ^ 4 to 10 ; 
Cod. Lib. 5, tit. 56 ; Pothier, Panel. Lib. 3, tit. 5, n. 43 ; 2 Yoct ad Pand. 
Lib. 26, tit. 7, $ 9; SchieOTelin v. Stewart, 1 Johns. Ch. K. 028, 029. 

3 Ante, $ 1275 ; Taylor v, Roberts, 3 Alab. R. N. S. 83. 
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of the money os has been received by him ; although, 
ordinarily, in the case of executors, it would be diifer- 
eni The reasons assigned for the doctrine and the 
difference are as follows. Trustees have all e(|ual 
power, interest, and authority, and cannot act sepa- 
rately, ns executors may ; but must join, both in con- 
veyances and receipt For one trustee cannot sell 
without the other; or make a claim to receive fnore of 
the consideration money, or to be more a trustee than 
the other. It would, therefore, be against natural jus- 
tice to charge them (seeing they are thus compellable, 
either not to act^t all or to act together) with each 
other’s receipts, unless there be some default or negli- 
gence on their own part, independent of joining in such 
receipt.^ 

1280 a. But it is otherwise with regard to execu- 
tors; for where there are two executors, it is clear that ’ 
each has a several right to receive the debts due to the 
estate, and all other assets which shall come to his 
hands ; and he is, consequently, solely responsible for 
the assets which he receives. They arc, therefore, not 
compellable to join in receipts; and each is competent, 
by his own separate receipt, to discharge any debtor to 
the estate. If, then, they join in a receipt, it is their 
own voluntary act, and equivalent to an admission of 
their willingness to be jointly accountable for the 
money.^ It follows, a forliori, that, if one executor. 


^ 2 Fonhl. Kq. B. 2, ch. 7, 5 ; Fellows v. Mitchell, 1 P. Will 83, and Mr. 
Cox’s note (1); Churchill v. Lady Hobson, 1 P. Will. 241, and Mr. Cox’s 
note (1); Leigh r. Barry, 3 Aik. 581; Ex parlo Bclchicr r. Parsons, 
Ambler, 219, and Mr. Blunt’s note. See Hulme v. IIulme,2 Myinc & Keen, 
682. 

^ Ibid. ; Murrell v. Cox, 2 Vern. 570 , Apl}>n r. Brewer, Free. Ch. 173 ; 
Moses V. Lcvi, 3 Younge & Coll. 359, 3Q7. 
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after receiving the assets, voluntarily pays them over 
to the other executor, he becomes responsible for the 
due application and administration of those assets by 
the other executor.’ So, if one executor knows that 
the assets received by the other executor are not ap- 
plied according to the trusts of the will, or in a due 
course of administration, ard he stands by Bnd acqui- 
esces in it, or suffers the assets to be wasted by such 
executoi’, withbut any effort to require or compel a due 
execution of the trusts and a due application of the 
assets, in the course of the administration thereof; he 
will be held liable for any waste oii misapplication of 
such assets.® It will be otherwise, however, if one exe- 


1 Edmonds v. Crenshaw, 14 Peters, R. IGO. — On this occasion Mr. 
Justice M'Lean, in delivering the opinion of the Court, said: “Where 
there are two executors in a will, it is clear, that each has a right to 
receive the debts due to the estate, and all other assets, which shall come 
into his hands ; and he is responsible for the assets he receives. This 
responsibility results from the right to receive, and the nature of the trust ; 
and how can he discharge himself from this responsibility ? In this case the 
defendant has attempted to discharge liimself from responsibility by paying 
over the assets received by him to his co-cxecutor. But such payment can- 
not discharge him. Having received the assets in his capacity of executor, 
he is bound to account for the same; and he must siiow that he has made 
the investment required by ihe will, or in some other mode, and, in con- 
formity with the trust, has applied the funds. One executor, having 
received funds, cannot exonerate himself, and shift the trust to his co-cx- 
ecutor, by paying over to him the sums received. Each executor has a 
right to receive the debts due to the estate, and discharge the debtors ; but 
this rule does not apply as between the executors. They stand upon equal 
ground, having equal rights, and the same responsibilities. They are not 
liable to each oilier, but each is liable to the cesiuis que trusty to tho full 
extent of the funds he receives. Douglass v. Satterlec, 11 Johns. 10; 
Fairfax’s Executors v. Fairfax, 5 Cranch. IQ.” 

2 Clark V. Clark, 6 Paige, R. 152 ; Williams v. Nixon, 2 Beavan, R. 
472. — In this last case, Lord Jjangdale said: “There can bo no doubt, 
that, if an executor knows that the moneys received by his co-cxecutor 
are not applied according to the trusts of the will, and stands by and- 
acquiesces in it, without doing ^ny thing on his part to procuro the duo 



mn.IEI> TRUSTS. 


CH. XX 


$nL] 


741 


cu^r has no knoModge of the receipt, or misapplica- 
tion, or waste, of the assets by t;he other.* 


execution of the 'trusts, he v/iW, in respect of that negligence, be himself 
charged with the loss; but in cases of this kind it is alwayc to be observed, 
that tlie testator himself, having invested certain persons with the character 
of executors, has trusted them to the extent to which the law allows them 
to act as executors ; and in that character each has a separate right of 
receiving and of giving discharges for the property of the testator. In this 
particular case the testator, having money in the funds, and other property 
to a considerable amount, directed certain annuities to be paid, and be- 
queathed his residuary, estate in the mode stated. Both executors proved 
the will, and thereupon each of them became entitled to receive the pro- 
perty. One of them did receive the property — the dividends upon the 
stocks and funds, and the other personal estate. If Mr. Nixon knew that 
his co-executor was misapplying the moneys thus received, and acqui- 
esced in it, he became himself liable ; because ho was a witness and an 
acquiescing party to the misapplication or breach of trust ; but if he was 
not aware of the misapplication, 1 know of no case in which the Court 
has gone the length of saying, that an executor shall be held personally 
answerable for sliding by and permitting his co-execulor to do that, 
which, for any thing he knows to the corttrary, was a performance of the 
trusts of the will. In this case it is clear, Mr. Nixon must have known 
there was stock in the funds. Ho might have known, that the dividends, 
arising from |}iat stock, were from time to time received by Mr. Mills; 
knowing that he might, nevertheless, have full rcasori to believe that they 
were duly applied, according to the trusts and directions of the will, in 
satisfaction of the annuities, or of the rent of the leasehold estates pos- 
sessed by the testator at his death, and which was payable out of the 
whole estate. The argument for the plaintiffs proceeds upon this, that 
you are to impute to Mr. Nixon a knowledge of all that he might have 
known. It is said, he proved the will, and must, therefore, have known 
its contents, and what was to be done .in pursuance of the trusts ; this is a 
presumption, which I think the law itself will draw, and he must, there- 
fore, be taken to have known the contents of the will ; then it is argued, 
that, on proving the will, he was bound to make a statement upon oath 
respecting the value of the property, and therefore became acquainted with 
the particulars. He might have had some knowledge of it, to the limited 
extent which can be known on such occasions ; but I cannot impute to 
him a knowledge of tho exact state or amount of the properly, or of the 
claims upon it, or tho clear amount of the balance in the hands of his co- 
execulor. I certainly do not recollect any case, in which the principle 


> Ibid. 
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§ 1281. The propriety of the doctrine, which,' in 
favor of trustees, makes them liable only for their own 
acts and receipts, has never been questioned ; and, in- 
deed, stands upon principles of general justice. It has 
been well said, that it seems to be substantial injustice, 
to decree a man to answer for money, which he did not 
receive, at the same time, that the charge upon him, 
by his joining in the receipt, is but notional.* There 
is a good deal more question as to the distinction, 
which is made unfavorably in regard to executors. In 
truth, upon general reasoning, it seems diflicult to 
maintain its sound policy, or practical convenience, or 
intrinsic equity. It has on this account been some- 
times struggled against. But it is now finally esta- 
blished, as a general rule, in the Equity Jurisprudence 
ot England, although, perhaps, not universally in that 
of America.® 


has been carried to the extent to which it has been here pressed ; and 
if, in this case, I were to charge Mr. Nixon generally with all the assets 
received by his co-cxecutor, I must, in every other case, say, that an exe- 
cutor, who does not personally act, and who, having no reason to suspect 
any misapplication by his co-executor, permits him to act alone, is liable 
for every misapplication committed by his co-executor; 1 do not think I 
can lay down any such rule.” Post, § 1283, 1284. 

1 Lord Cowper, in Fellows r. Mitchell, 1 P. Will. 83, 

2 2 Fonbl. Eq. B. 2, ch. 7, ^ 5, and note (/) ; Mr. Cox’s note (1) to Fel- 
lows V. Mitchell, 1 P. Will. 83, and to Churchill r. Lady Hobson, 1 P. Will. 
241, and Mr. Eldon’s note to Westlcy v. Clarke, 1 Eden, R. 360; 
Murrell v. Cox, 2 Vern. 670. — Lord Harcourt struggled against it in 
Churchill u. Lady Hobson, 1 P-W*!!!. 241. In Weslley v. Clarke, (1 Eden, 
K. 367,) Lord Northinglon shook it to its very foundation. His Lordship 
there said : ** This bill is brought by a legatee to charge two executors 
with assets not actually received by them ; but for which they had given 
a receipt ; and by that, as the plaintiffs insist, made themselves liable for 
the actual receipt of the money by the third. And the claim is founded 
on this : — That it is a general rule in this Court, that, if executors join in 
a receipt, they make themselves all liable in solido, because it is an unne- 



on. xxxni.] implied trusts. 743 

} 1282. Bat, although the general rule, in regard to 
trustees, is, that they shall he l^ble only for their own 
acts and receipts ; yet some nice distinctions have been 
indulged by Courts of Equity, which require notice in 
this place. Thus, for example, it has been said, that 


cessary act, as each executor has an absolute power over the personal 
assets and rights of the testator. And that the contrary rule holds with 
respect to trustees ; that they are not answerable for joint receipt, each 
m solido, but only in proportion to what they actually receive. But, 
though there are distinctions in the books concerning the acts of trustees 
and those of executors, according to the cases cited for that purpose ; yet 
those distinctions seem not to be taken with precision, sufficient to esta- 
blish a general rule ; for a joint receipt will charge trustees in solido each, 
if there is no other proof of the receipt of the money. As, if a mort- 
gage is devised in trust to three trustees, and the mortgagor, with his 
witness meets them to pay it off; the money is laid on the table, and the 
mortgagor, having obtained a reconveyance and receipt for his- money, 
withdraws, each trustee is answerable in solido. On the contrary, in the 
case of Churchill v. Hobson, where executors gave a joint receipt, only one 
was held liable. And this authority, which is not an exception of any 
particular case, but an exception grounded on circumstances, shows there 
is no such rule. ISo that the rule seems to amount to no more than that 
a joint receipt given by executors is a stronger proof, that they actually 
joined in the receipt ; because generally they have no occasion to join for 
conformity. But if it appears plainly, that one executor only received, 
and discharged the estate indebted, and assigned the security, and the 
others joined afterwards, without any reason, and without being in a capa- 
city to control the act of their co-executor, either before or after that act 
was done, wliat grounds has any Court in conscience to charge him! 
Equity arises out of a modification of acts, where a very minute circum- 
stance may make a case equitable or iniquitous. And, though former 
authorities may and ought to bind the determination of subsequent cases 
with respect to rights, as in tfie right of curtesy or dower ; yet, there can be 
no rule for the future determination of this Court concerning the acts of 
men.” — Lord Alvanley admitted the rule with great reluctance, in Hovey 
V, Blakeman, (4 Yes. fi07, 608,) insisting that it was not conclusive; and 
his remarks have great cogency and clearness. But it is now established by 
what must be deemed overruling authority. See Sadler v, llobbs, 2 Bro. 
Cli. U. 114 ; Scarfield v. Howes, 3 Bro. Ch. R. 94, 95; Chambers v. Min- 
chin, 7 Yes. 197 to 199, (in which Lord Eldon vindicated the rule against 
the objections taken to it) ; Brice v, Stokes, dl Yes. 324; Doyle v, Blake, 
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where they join in a receipt for money, and it is not 
distinguishable on the face of the receipt, or by other 
proper proofs, how much has been received by one, and 
how much by the other trustee, it is reasonable to 
charge each with the whole.* The case has been 
likened to that of a man wilfully mixing his own corn 
or money with that" of another, where he who has 
made the difficulty shall no^ bo permitted to avail 
himself of it ; but, if there is any loss, he shall bear it 
himself.* 

§ 1288. Perhaps the truest exposition of the prin- 
ciple, which ought in justice to regulate every case of 


2 ScL. & Lefr. 212 ; Jov v. Campbell, 1 Sch. & Lefr. 341 ; Shipbrook v. 
Lo* d Hinchinbrook, 16 Ves. 477,479, 480. In the recent case of Moses t;. 
Levi, C Younge & Coll. 359, 367, Mr. Baron Alderson affirmed the rule, 
and held, that one executor, vviio had paid over money to his co-cxeculor, 
for the purpose of paying the same to residuary legatees, was guilty of 
negligence, and, therefore, liable for the misapplication of the money by 
the co-cxeciiioi . He then added: “If the case stood on this ground 
alone, it appears to me that it would come within the principle of Lord 
Shipbrook v. Lord Hinchinbrook, (II Yes. 252,) Underwood r. Stevens, 
(I Meriv. R. 712,) and Langford e. Gascoyne, (11 Yes. 333,) in which it 
is laid down generally, that if an executor permits his co-executor to 
obtain possesbioii of money, which he had at any time in his own posses- 
sion, and afterwards the cu-exccutor misapplies the money, both executors 
are personally responsible. And that it would not fall within the case of 
Bacon v. Bacon, (5 Ves. 331,) and that class of cases in which it was held, 
that the executor shall be allowed the benefit of what he has handed over 
to his co-executor, in the due and erdinary course of the a'd ministration of 
the testator's e.state.’’ Mr. Chancellor Ken;, in his reasoning in Monell 
r. Moneli, (5 Johns. Ch. R. 283,) so far as it goes, seems to repel the 
distinction between trustees and executors. Sec also Manahan Gibbons, 
19 Johns, li. 427,440; Sutherland v. Inrush, 7 Johns. Ch. R. 22, 23; 
Crosse v. Smith, 7 East, R. 256, 257. 

1 Fellows V. Mitchell, 1 P. Will. 83 ; S. C. 2 Vern. 504, 615 ; 2 Fonbl. 
Eq. B. 2, ch. 7,^5. 

3 Ibid. ; Hart v. Ten Eyck, 2 Johns. Ch. R. 108 ; Mumfurd v. Murray, 
6 Johns. Ch. R. 1, 16. 
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tliu!''S 0 Tt,' whether it be the case of executors or of 
guardians, or of trustees, is that which has been 
adopted by a learned Equity Judge in our own country. 
It is, that, if two executors, guardians, or trustees, join 
in a receipt for trust-money, it is ‘prima facie, although 
not absolutely conclusive evidence, that the money 
came to the hands of both. But either of them may 
show, by satisfactory proof, that his joining in the re- 
ceipt was necessary, or merely formal, and that the 
money was, in fact, all received by his companion. 
And, without such satisfactory proof, he ought to be 
held jointly liable to account to the cestui que trust for 
the money, upon the fair implication, resulting from his 
acts, that he did not intend to exclude a joint responsi- 
bility.^ But, wherever either a trustee, or an executor, 
by his own negligence or laches, suffers his co-tfustee 
or co-executor, to receive and waste the trust-fund or 
assets of the testator, when he has the means of pre- 
venting such receipt and waste, by the exercise of rea- 
sonable care and diligence ; then, and in such a case, 
such trustee or executor will be held personally respon- 
sible for the loss occasioned by such receipt and waste 
of his co-trustee or, co-executor.® 

§ 1283 a. The raero appointment by the trustees of 
one of them to be the factor of the others for the pro- 
perty, is not of itself such a breach of trust, as subjects 


1 Monell V, Monel], 5 Johns. Ch. R. 296. See also Harvey v. Blake- 
man, 4 Yes. 596 ; Crosse v. Smith, 7 East, R. 244 ; Scuriield r. Howes, 
3 Bro. Ch. R. 93, and Mr. Belt's notes; Westley v. Clavke, 1 Eden, R. 
357 ; Joy v. Campbell, 1 Sch. & Lefr. 341 ; Sutherland v. Brush, 7 Johns, 
Ch. R. 22. 

3 Clark V. Clark, 8 Paige, R. 152 ; Ante, ^ 645 a. ; Edmonds v. Cron- 
shaw, 14 Peters, R. 166 ; Williams v. Nixon, 2 Beavan, R. 472 ; Ante, 
^ 1280, 1260 a. 
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the other trustee to all the consequences of it, nor does 
it make them liable as such for permitting the factor 
trustee to retain balances in his hands, unless they are 
thereby guilty of gross negligence. Still, however, by 
the appointment of such trifetee as factor, they become 
liable for his default as agent, although not as trustee, 
in the same way that they would be liable for the de- 
faults of any other person whom they might appoint to 
the office.* And a trustee, by becoming the factor or 
caslii^ of the trust-property, does not thereby incur 
any additional liability in respect to its management 
beyond what he was subject to as trustee.® 

§ 1284. Again ; if, by any positive act, direction, or 
agreement, of one joint executor, guardian, or trustee, 
the 'trust-money is paid over, and comes into the hands 
of the other, when it might and should have been other- 
wise controlled or secured by both, there, each of them 
will be held chargeable for the whole.® So, if one trus- 


1 Horne v. Pringle, 8 Clarke & Fin. U. 264, 286, 287, 288, 289. 

2 Ibid. 

3 Gill r. Attorney-General, llardres, R. 314 ; Lord Shipbrook v. Lord 
Ilinchinbrook, 16 Ves, 479,480; Sadler v. Hobbs, 2 Bro. Ch. 11. 116; 
Underwood v. Stevens, 1 Meriv. R. 712; Adair v, Shaw, 1 Sch. & Lefr. 
272; Joy v, Campbell, 1 Sch. & Lefr. 341 ; Monell v. Monel), ^ Johns. 
Ch. R. 294 to 296 ; Bone v. Cooke, 1 McClelland, R. 168. It is not easy 
to reconcile the language used in all the cases, as to what acts, directions, 
and omissions of one trustee shall make him chargeable. Lord Redesdale, 
'in Joy V. Campbell (1 Sch. & Lefr. 341,) stales the doctrine thus ; The 
distinction seems to be this with respect to a mere signing ; that, if a re- 
ceipt be given for the mere purpose of form, then the signing will not 
charge the person not receiving. But, if it be given under circumstances 
purporting that the money, though not actually received by both execu- 
tors, was under the control of both, such a receipt shall charge. And the 
true question, in all those cases, seems to have been, Whether the money 
was under the control of both executors. If it was so considered by the 
person paying the money, then the joining in the receipt by the executor, 
who did not actually receive it, aixibunted to a direction to pay his co-execu- 
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tee should wrongfully suffer the other to detain the 
trust-money a long time in his own hands, without 
security ; or should lend it to the other on his simple 
note ; or should join with the other in lending it to a 
tradesman upon insufficient security ; in all such cases 
he will be deemed liable for any loss.’ A fortiori, one 
trustee will be liable, who has connived at, op been privy 
to, an embezzlement of the trust-money by another ,* or 
if it is mutually agreed between them that one shall 
have the exclusive management of one part of the trust- 
property, and the other of the other part ® 

§ 1284 a. But here it may be important to take no- 
tice of another illustration of the doctrine, that Courts 
of Equity administer their aid only in favor of persons 
who exercise due diligence to enforco their rights, and 


tor ; for it could have no other meaning. He became responsible for the 
application of the money, just as if he had received it. But this does not 
apply to what is done in the discharge of a necessary duty of the executor ; 
for example, an executor, living in London, is to pay debts in SufToik, and 
remits money to his co-executor to pay these debts. He is considered to 
do this of necessity, lie could not transact business w ithout trusting some 
persons; and it would be impossible for him to discharge his dut}, if he 
is made responsible, where he remitted to a person to whom lie would 
have given credit, and would in his own business have remitted money in 
the same w'ay. It Avould be the same, were one executor in India, and 
, another in England, the assets being in India, but to be applied in England. 
There the co-cxecutor is appointed for the purpose of carrying on such 
transaction ; and the executor is not responsible, for he must remit to 
somebody ; and he cannot be wrong if he remits to the person in whom 
the testator himself reposed confidence.” 

1 Sadler v, Hobbs, 2 Bro. Ch. R. 114 ; Keble v. Thomson, 3 Bro. Ch. 
R. 112; Langston v, Ollivant, Cooper, R. 33 ; Caflrey v. Darby, 0 Ves. 
488; Bone v, Cooke, 1 McClell. R. 168; Brice v, Stokes, 11 Yes. 319; 
Chambers v. Minchin,7 Yes. 197, 198 ; 2 Fonbl. Eq. B. 2,ch. 7, § 5, and 
note (/r) ; IMnmford v. Murray, 6 Johns. Ch. R. 1, 16. 

2 2 Fonbl. Eq. B. 2, ch. 7, § 5, note (A:) and (/) ; Gill v. Attorney-Gene- 
ral, llardres, R. 314 ; Boardman v, Mosman, 1 Bro. Ch. K. C8 ; Bate 
Scales, 14 V'^es. 402 ; Oliver v. Court, 8 Price, 127. 
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are guilty of no improper acquiescence or delay; upon 
the maxim so often referred to, VigilariiMs, non dormi- 
entibus, ^quUas std>venU. Hence, if there be a clear 
breach of trust by a trustee j yet, if the cestui que trust, 
or beneficiary, has for a long time acquiesced in the 
misconduct of the trustee, \vith full knowledge of it, a 
Court of Equity will not relieve him ; but leave him to 
bear the fruits of his own negligence or infirmity of 
purpose.^ 

§ 1285. In cases of a breach of trust, the question has 
arisen. In what light the debt, created by such breach 
of trust is to be viewed ; whether it is to be deemed a 
debt by simple contract, and so binding upon the per- 
sonal assets only of the trustee, or a debt by specialty. 
At law, so far as any remedy exists there, the debt is 
treated as a simple contract debt, even though the trust 
arises under a deed executed by the'trustees, and con- 
tains a clause, that no trustee shall be chargeable or 
accountable for any money arising in execution of the 
trust, except what he shall actually receive, unless there 
bo some correspondent covenant also on the part of the 
trustees. For this is a common clause of indemnity in 
trust deeds ; and the true sense of it is, that the trus- 
tees shall not be accountable for more than they receive. 
They are, in fact, accountable for what they actually 
receive ; but not accountable as under a covenant.^ 

§ 1286. The rule in Courts of Equity is the same. 
The debt, created by a breach of trust, is there consider- 
ed but as a simple contract debt, even although circum- 
stances of fraud appear;® unless, indeed, there be some 

1 Broadhurst v, Balguay, 1 Younge & Coll. New R. 16, 28 to 32. 

3 Bartlett v. Hodgson, 1 T. Rep. 42, 44. 

3 Vernon «. Vawdry, 2 Atk. 119 ; 2 Fonbl. Eq. B. 2, ch. 7, ^ 1, note 
(b); 2Madd. Ch. Pr. 114. 
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acknowledgment of the debt by the trustee under seal. 
But, in cases of this sort, if the specialty creditors ex- 
haust the personal assets. Courts of Equity will let a 
simple contract creditor of this sort, equally with other 
simple contract creditors,, stand in the place of the spe- 
cialty creditors, in order to obtain satisfaction out of the 
real estate of the testator.^ 

§ 1287. Courts of Equity will not only hold trustees 
responsible for any misapplication of trust property, and 
any gross negligence or wilful departure from their duty 
in the management of it ; but they will go farther, and 
in cases requiring such a remedy, they will remove the 
old trustees, and substitute new ones.® Indeed, the ap- 
pointment of new trustees is an ordinary remedy, en- 
forced by Courts of Equity in all cases where there is 
a failure of suitable trustees to perform the trust, either 
from accident, or from the refusal of the oW trustees to 
act, or from their original or supervenient incapacity to 
act, or from any other cause.® 

§ 1288. The doctrine seems to have been carried so 
far by the Courts, as to remove a joint-trustee from a 
trust, who wished to continue in it, ivithout any direct 
or positive proof of his personal default, upon the mere 
ground that the other co-trustees would not act with 
him ; for, in a case where a trust is to be executed, if 
the parties have become so hostile to each other that, 
they w'ill not act together, the very danger to the due 
execution of the trust, and the due disposition of the 


1 Cox V. liateman, 2 Ves. 18, 19. 

2 January v. Rutherford, 9 Paige, R. 273. 

3 Ellison V. Ellison, 6 Vcs. 663, 664 ; 2 Fonbl. Eq. B. 2, ch. 7, J 1, 
note (rt) ; Lake v, De Lambert, 4 Vcs. 592 ; 2 Madd. Ch. Pr. 133 ; Millard 
V. Eyre, 2 Ves. jr. 94 ; Buchanan v, Hamilton, 5 Ves. 722 ; Hibbard v, 
^Lambe, Ambler, R. 309 ; Com. Dig. Chancery ^ 4 W. 7. 

63* 
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trust fund, requires such an interposition to prevent 
irreparable mischief.* 

$ 1289. But, in cases of positive misconduct, Courts 
of Equity have no difficulty in interposing to remove 
trustees who have abused their trust.* It is not, indeed, 
every mistake, or neglect of duty, or inaccuracy df 
conduct of trustees, which will induce Courts of Equify 
to adopt such a course.® But the acts or omissions 
must be such as to endanger the trust property, or to 
shf w a want of honesty, or a want of a proper capacity 
to execute the duties, or a want of reasonable fidelity. 

§ 1290. Before concluding the subject of trusts, it 
may be proper to say a few words in regard to such 
trusts as either attach to trust property situate in a 
foreign country, or are properly to be executed in a 
foreign country. The considerations belonging to this 
branch of Equity Jurisprudence, are not, indeed, limited 
to cases of trust ; and, therefore, we shall here bring 
them together in one view, as for the most part, they 
are equally applicable to every subject within the reach 
of equitable relief 

§ 1291. The jurisdiction of Courts of Equity, in re- 
gard to trusts, as well as to other things, is not confined 
to cases where the subject-matter is within the. absolute 
reach of the process of the Court, called upon to act 
upon it ; so that it can be directly and finally disposed 
of, or affected by the decree. If the proper parties are 
within the reach of the process of the Court, it will be 


^ Uvedale v. Ettrick, 2 Ch. Cas. 130; Com. Dig. Chancery, 4 W. 7, 
• Portsmouth v. Fellows, 5 Madd. R. 450 ; Mayor, &c, of Coventry v, 
Attorney-General, 2 Bro. Pari. Rep. 230 ; S. C. 7 Bro. Pari. R. by Tom- 
lins, 235. 

3 Attorney-General u. Coopers’ Company, 19 Ves. 192. 
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sufficient, to justify the assertion of full jurisdiction over 
the subject-matter in controversy.* The decrees of 
Courts of Equity do, indeed, primarily and properly, 
act m persomm, and, at most, collaterally only in rem? 
Hence, (as we have already se^n,) the specific perform- 
ance of a contract for the sale of lands, lying in a 
foreign country, will be decreed in Equity, whenever 
the party is resident within the jurisdiction of the 
Court.^ So, an injunction will, under the like circum- 
stances, be granted to stay proceedings in & suit in a 
foreign country.^ 

§ 1292. These arc not, however, peculiar or privi- 
leged cases for the exercise of jurisdiction ; for Courts 
of Equity will, in all other cases, where the proper par- 
ties are within the territorial sovereignty, or within the 
reacji of the territorial process, administer full relief, 
although the property in controversy is actually situate 
in a foreign country, unless, indeed, the relief which is 
asked is of a nature which the Court is incapable of 
administering. Many instances of this sort may readily 
bo adduced, to illustrate this general doctrine and its 
exceptions. Thus, a party resident in England, w'ho is 
a joint tenant of land, situate in Ireland, may be decreed 
to account for the profits of such land in the Court of 
Chancery in England.® But a bill for a partition of 
lands, situate in Ireland, will not be entertained in a 


1 Mead u. Merritt, 2 Paige, R. 402 ; Mitchell u. Bunch, 2 Paige, R. 606, 
C15 ; Cora. Dig. Clianccnj, 4 W. 27. • 

3 Penn v. Lord Baltimore, 1 Ves. R. 444; Mitchell v. Bunch, 2 Paige, 
R.615. 

3 Ante, ^ 743; -Penn v. Lord Baltimore, 1 Vcs. R. 441. 

< Ante, ^ 899, 900. 

® Com. Dig. Chancery, 3 X. 4 VV. 27 ; Cartwright y. Pettus, 2 Ch. 
Cas. 214. 
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Court of Chancery in England ; because (as has been 
said) it is in the realty, and the Court cannot award a 
commission into Ireland ; and a bill for a partition is in 
the nature of a writ of partition at the common law, 
which lieth not in England for lands in Ireland.^ 

§ 1293. The same doctrine is applied to cases of 
trusts attached to land in a fordlgn country. They may 
be enforced by a Court of Equity in the country where 
the trustee is a resident, and to whose process he may 
rightfully bo subjected.® It is also applied to cases of 
mortgages of lands in foreign countries. And a bill to 
foreclose or redeem such a mortgage, may be brought 
in any Court of Equity, in any other country, where 
the proper parties are resident.® It wds aptly said, by 
Lord Kenyon, when Master of the Rolls, in a case then 
before him : “ It was not much litigated that^ the 
Courts of Equity here have an equal right to interfere 
with regard to judgments and mortgages upon the 
lands in a foreign country, as upon lands here. Rills 
are often filed upon mortgages in the West Indies. 
The only distinction is, that this court cannot act upon 
the land directly, but acts upon the conscience of the 
person here.” And, after citing some cases to this 
effect, he added : “ These cases clearly shoiv, that, with 
regard to any contract made in Equity between persons 
in this country, respecting lands in a foreign country, 


^ Cartwright v. Pettus, 2 Ch. Cas. 2M ; Carteret v. Petty, 2 Swanst. 
R. 323 ; S. C. 1 Eq. Abr. C. 133; Cum. Dijr. Chanerry, 3 X. 4 E. 4 W. 
27 ; EarJ of Kildare v. Eustace, 2 Ch. Cas. 188 ; S. C. 1 Vern. 419, 422 ; 
1 Eq. Abr. 133, C. 4. 

2 Earl of Kildare v, Eustace, 1 Vern. 419, 422 ; 1 Eq. Abr. 133. 

8 Toller V. Carteret, 2 Vern. 494 ; S. C. 1 Eq. Abr. 134, pi. 5; Com. 
Dig. Chancery, 3 X. 
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particularly in the British dominions, this Court will 
hold the same jurisdiction as if they were situate in 
England.”* 

$ 1294. The same doctrine is applied to cases of 
frauds, touching contracts or conveyances of real pro- 
perty, situate in a foreign country. Thus, if a rent- 
charge is fraudulently obtained on lands lying in Ire- 
land, a bill to set it aside will be sustained in the Court 
of Chancery in England, if the defendant is a resident 
there.® Courts of Equity have gone even farther, and 
have, in effect, as between the parties, overhauled the 
judgments of foreign Courts, and even the sales made 
under those judgments, where fraud has intervened in 
those judgments, or a grossly inequitable advantage has 
been taken. In such cases, they do not, indeed, disre- 
gard such judgments, or directly annul or control them. 
But they arrive at the equities between the parties in 
the same manner as they would if the proceedings had 
been mere matters in pais, subject to their general 
jurisdiction.^ 

§ 1205. In some instances, language has been used 
which may be supposed to limit the jurisdiction to 
cases where the lands, though situate abroad, are yet 
within the general sovereignty of the nation exerting 
the equitable jurisdiction ; as, for instance, suits in the 
Chancery of England, in regard to contracts, trusts, 
frauds, and other matters, touching lands in Ireland, or 


1 Lord Cranstown v, Johnston, 3 Ves. jr. 182 ; Earl of Derby v. Duke 
of Athol, 1 Yes. R. 202 ; Gascoine v. Douglas, 2 Dick. 431. 

2 Earl of Arglasse v. Muschamp, 1 Vern. 75. 

* Lord Cranstown v. Johnston, 3 Vcs. jr. 140 ; Jackson t». Petrie, 10 
Ves. 165 ; White o. Hall, 12 Ves. 321 ; Story on Conflict of Laws, ^544, 
545 ; Com. Dig. Chanca-y^ 3 X. 4 W. 27. 
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in the Colonies of Great Britain. Lord Hardwicke, on 
one occasion, said, on this subject: “The different 
Courts of Equity are held under the same crown, though 
in different dominions ; and, therefore, considering this 
as a Court abroad, the point of jurisdiction is the same 
as if in Ireland. And it is cej^tain, where the provision 
is in England, let the cause of suit arise in Ireland, or 
the plantations, if the bill be brought in "England, as 
the defendant 'is here, the Courts do agcre in personam, 
and r. ay, by compulsion of the person and'^process of 
the Court, compel him to do justice.” * But this lan- 
guage, properly interpreted, was meant to apply only 
to the case then before the Court, which was a suit 
respecting matters arising in a British Colony, and sub- 
jected to judicial decision there. Upon any other inter- 
pretation, it would be inconsistent with the principles 
upon which Courts of Equity profess to act in matters 
of jurisdiction. 

§ 1296. Indeed, Lord Hardwicke himself, in another 
case, where a bill was brought for possession of land in 
Scotland, and for a discovery of the rents and profits, 
deeds, and writings thereof, and of fraud in obtaining 
the deeds, .asserted the jurisdiction as to the fraud and 
discovery, and said, th.at this would have been a good 
bill, as to fraud and discovery, if the lands had been in 
France, and the persons were resident here ; for the 
jurisdiction of the Court as to frauds, is upon the con- 
science of the party • 

§ 1297. The same principle h.as been asserted by the 
Supreme Court of the United States, in its broadest 
form and it has been held, that, in cases of fr<aud, of 

1 Foster V, Vassall, 3 Atk. 589. 

2 Angus V. Angus, 1 West, R. 23. 
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trust, or of contract, the jurisdiction of a Court of Equity 
is sustainable, wherever the person may be found, 
although lands not within the jurisdiction of that Court 
may be affected by the decree.* 

§ 1298. Still, it must be borne in mind, that the 
doctrine is not without limitations and qualifications ; 
and that, to justify the exercise of the jurisdiction in 
cases touching lands in a foreign country, the relief 
sought must be of such a nature as the Court is capable 
of administering in the given case. We have already 
seen, that a bill for a partition of lands in a foreign 
country, will not be entertained in a Court of Equity, 
upon the ground that the relief cannot be given, by 
issuing a commission to such foreign country.® Perhaps 
a more general reason might be given, founded upon the 
principles of international law ; and that is, that real 
estate cannot be transferred, or partitioned, or charged, 
except according to the laws of the country in which it 
is situated. 

§ 1299. Another case, illustrative of the same quali- 
fication, may be put, which has actually passed into 
judgment. A bill was brought, in the English Court of 
Chancery, for the delivery of the possession of a moiety 
of land in St. Christophers, and likewise for an account 
of the rents aud profits thereof. Upon demurrer, it was 
held that the Court had no jurisdiction to put persons 
into possession, in a place where they had their own 
methods on such occasions, to which the party might 
have recourse ; for lands in the plantations (it was said) 


^ Massie u. Watts. 6 Cranch, 100. 

2 Ante, ^ 1292 ; Cartwright v. Pettus, 2 Ch. Cas. 214 ; S. C. I Eq. 
Abridg. 133 ; Carteret v. Petty, 2 Swanst. R. 323. 
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are no more under the jurisdiction of the Courtr than 
lands in Scotland ; for it agU inpersomm only. But the 
bill, as to the rents and profits, was retained.^ 

§ 1300. The like decision was made in another case, 
already alluded to, upon a bill brought in the same 
Court, for possession of lands in Scotland, and for a dis- 
covery of the rents and profits, deeds and writings' 
thereof, and fraud in obtaining the deed. A plea was 
put in, insisting that the matter was without the juris- 
diction of the Court. But it was overruled ; and the 
Court said, that it could act upon the person as to the 
fraud and discovery.* So, where a bequest was made 
for a charity to be administered in Scotland, the English 
Court of Chancery declined to take the administration 
of it into its own hands, deeming it proper to be acted 
on by the Courts of Scotland.* 


1 Roberdeau v. Rous, I Atk. 543; Ante, ^ 1295, 1296. 

2 Angus i’. Angus, 1 West. R. 23 ; Ante, ^ 1296. 

3 Provost, &c., of Edinburgh v. Auber, Ambler, R. 236; Attorney- 
General V. Lepine, 2 Swanst. R. 182; Emery r. Hill, 1 Russell, R. 112 ; 
Minet r. Vulliamy, Id. 113, note ; Ante, 1184 to 118G. 
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CHAPTER XXXIV. 

PENALTIES AND POUFEITURES. 

§ 1301. Hating thus gone over some of the principal 
heads ‘of Trusts, which are cognizable in Equity, we 
shall now proceed to another important branch of Equity 
Jurisdiction, to wit, that which is exercised in cases of 
PENALTIES and POErEiTCRES, for breaches of conditions and 
covenants. Originally, in all cases of this sort, there 
was no remedy at law ; but the only relief which could 
be obtained, was exclusively sought in Courts of Equity. 
Now, indeed, by the operation of statutes made for the 
purpose, relief may be obtained at law, both in England 
and America, in a great variety of cases, although some 
cases, not within the purview of these statutes, are s6ll 
cognizable in Equity alone. The original jurisdiction, 
however, in Equity, still remains, notwithstanding the. 
concurrent remedy at law,^ and, therefore, it properly 
falls under the present head. 

§ 1302. Before enteiing upon the examination of 
this subject, it may be well to say a few words in re- 
gard to the nature and effect of conditions at the Com- 
mon Law, as it may help us more distinctly to under- 
stand the nature and extent of Equity Jurisdiction, 
in regard to conditions? At law, (and in general the 
same is equally true in Equity,) if a man undertakes to 
do a thing, either by way of contract, or by way of 
condition, and it is practicable to do the thing, he is 


1 See Ante, ^ 63 a, p. 80 ; Seton r. Slade, 7 Ves 274. 

64 


£Q. JUS. TOL. II. 
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• 

bound to perform it, or he must suffer the ordinary con- 
sequences ; that is to say, if it be a matter of contract, he 
will be liable at law for damages, for the non-perform- 
ance ; if it be a condition, then his rights, dependent 
upon the performance of the condition, will be gone by 
the non-performance. The difficulty which arises is, to 
ascertain what shall be the effect in cases where the 
contract or condition is impossible to be performed, or 
where it is against law, or where it is repugnant in 
itself, or to the policy of the law.' 

§ 1303. In regard to contracts, if they stipulate to 
do any thing against law', or against the policy of the 
law, or if they contain repugnant and incompatible pro- 
visions, they are treated, at the Common Law, as void ; 
for, in the first case, the law will not tolerate any con- 
tr.‘>cts, which defeat its own purposes ; and, in the last 
case, the repugnancy renders it impossible to ascertain 
the intention of the parties ; and, until ascertained, it 
Avould bo absurd to undertake to enforce it. On the 
other hand, if the parties stipulate for a thing impossi- 
ble to be. done, and known on both sides to be so, it is 
treated as a void act, and as not intended by the parties 
to be of any validity.® But if only one party knows it 
to be impossible, and the other does not, and is im- 
posed upon, the latter may compel the former to pay 
him damages for tlie imposition.® So, if the thing is 
physically possible, but not physically possible for the 


' See Butler’s note (1) to Co. Litt. 206 a, and 1 Fonbl. Eq. B. I, cli. 4, 
f I, and notes (a,) (d,) (c.) 

2 1 Fonbl. Eq. B. 1, ch. 4, ^ 1, and note (a) ; Id. ( 2 ; Id. ^ 3, note (r ;) 
Id. ^4, note ( 5 ); Fullerton v, Agnew, 1 Salk. 172; Com. Dig. Condi- 
fion, D. 1. 

3 Ibid. 
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party, still it will be binding upon him, if fairly made ; 
for he should have weighed his own ability and strength 
to do it* 

§ 1304. In regard to conditions, they may be divided 
into four clases : (1.) Those which are possible at the 
time of their creation, bat afterwards become impossible 
either by the act of Grod, or by the act of. the party ; 
(2.) Those, which are impossible at the time of their 
creation j (3.) Those which are against law, or public 
policy, or are mala in se^ or mala prohibila; (4.) Those 
which are repugnant to the grant or gift, by which 
they are created, or to which they are annexed.® The 
general rule of the Common Law in regard to condi- 
tions is, that, if they are impossible at the time of their 
creation, or afterwards become impossible by the act of 
God, or of the law, or of the party, who is entitled to 
the benefit of them, (as, for example, the feoffor of an 
estate, or the obligee of a bond,) or if they are contrary 
to law, or if they are repugnant to the nature of the 
estate or grant, they are void. But, if they are possi- 
ble at the time, and become subsequently impossible 
by the act of the party, who is to perform them, then 
he is treated as in delielo, and the condition is valid and 
obligatory upon him. But the operation of this rule 
will, or may, as we shall presently see, under differ- 


1 Tliornborrow u. Whiteacre, 2 Ld. Rayin. llfil. — A Court of Equity 
would relieve against u contract, like that in 2 Ld. Raym. 1164, and James 
V. Morgan, 1 Lev. R. Ill, upon the ground of fraud, or imposition, or 
unedh scion able advantage taken of the party. Ante, ^ 188, 331. 

® This is the classification by Mr. Butler, in his learned note (1) to Co. 
Liu. 200 a , ; and it is copied by Mr. Fonblanque into his note to 1 Fonbl. 
Eq. B. 1, ch. 4, § 1, note (c) ; Id. ^ 3, notes (7,) (r) ; Id. ^ 4. notes (s,) 
(^,) (u.) See also Cora. Dig. Condition^ D. 1 to 8. 
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ent circumstances of its application, produce directly 
opposite results.^ 

§ 1305. In the view of the Common Law, a condi- 
tion is considered as impossible, only when it cannot, 


^ Lord Coke's Comments (Co. Litt. 20G a.) on this subject are very 
vailuable, and part of them are therefore here extracted. He begins by 
remarking, that there are divers diversities, which arc worthy of observa- 
tion ; and then he adds, First, between a condition annexed to a state in 
lando or ^tenements upon a feoffment, gift in tail, &c., and a condition of 
an obligation, recognizance, or such like. For, if a condition annexed to 
lands be possible at the making of the condition, and become impossible 
by the act of God, yet the state of the feoffee, &c., shall not be avoided. 
As, if a man maketh a tv>offment in fee upon condition that the feoffor 
shall, withki one year, gc to Che city of Paris, about the affairs of the 
feoffee, and presently after the feoffor dieth, so as it is impossible, by the 
act of God, that the condition should be performed, yet the estate of the 
feodfeo is become absolute ; for, though the condition be subsequent to the 
state, yet there is a precedency before the reentry, namely, the perform- 
ance of the condition. And, if the land should, by construction of law be 
taken from the feoffee, this should work a damage to the feoffee, for that 
the condition is not performed, which was made for his benefit. And it 
appeareth by Littleton, that it must not be to the damage of the feoffeop; 
and so it is, if the feoffor shall appear in such a Court the next term, and 
before the day the feoffor dieth, the estate of the feoffee is absolute. But, 
if a man be bound by recognizance, or bound with condition, that he shall 
appear the next term in such a Court, and before the day the conusee or 
obligor dieth, the recognizance or obligation is saved ; and the reason of 
the diversity is, because the state of the land is executed and settled in the 
* feoffee, and cannot be redeemed back again but by matter subsequent, 
namely, the performance of the condition. But the bond or recognizance 
is a thing in action, an executory, whereof no advantage can be taken, until 
there be a default in the obligor ; and, therefore, in all cases where a condi- 
tion of a bond, recognizance, &c., is possible at the time of the making of 
the condition, and, before the same can be performed, the condition becomes 
impossible by the act of God, or of the law, or of the obligee, &c., there, the 
obligation, &c., is saved. But, if the condition of a bond, &c., be impos- 
sible at the time of the making of the condition, the obligation, &c., is 
single. And so it is in case of a feoffment in fee with a condition subse- 
quent, that is impossible, the state of the feoffee is absolute; but, if the 
condition precedent be impossible, no state or interest shall grow tiicrcupon.” 
See also Butler's note to Co. Litt. 206 d,, 207 a . ; Post, ^ 1307. 
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by any human means, take effect ; as, for example, tbat 
the obligee shall go from the church of St. Peter, at 
Westminster, to the church of St Peter at Rome, within 
three hours. But if it be only in a high degree impro- 
bable, and such as it is beyond the power of the obligee 
to effect, it is then not deemed impossible.^ 

$ 1306. Conditions of all these various kinds, will 
have a very different operation, where they are condi- 
tions precedent, from what they will have where they 
are conditions subsequent. Thus, for example, if an 
estate is granted upon a condition subsequent, that is 
to say, to be performed after the estate is vested, and 
the condition is void for any of the causes above stated, 
there, the estate becomes absolute.^ But if the condi- 
tion is precedent, or to be performed before the estate 
vests, there, the condition being void, the estate, which 
depends thereon, is void also, and tke grantee shall 
take nothing by the grant ; for he hath no estate, until 
the condition is performed.^ Thus if a feoffment is 
made to a man in fee-simple, on condition, that, unless 
he goes from England to Rome in twenty-four hours, 
or unless he marries A. before such a day, and she dies 
before that day, or marries the feoffor, or unless he 
kills another, or in case he alienes in fee, and then, and 
in every such case, the estate shall be void, and deter- 
mine ; in all these cases, the condition is void, or impos- 
sible, and being a condition subsequent, the estate is 


^ Co. Liu. 206 a., and Mr. Butler’s note (1) ; Com. Dig. Condition^ 
D. 2. 

^ 2 Black. Comm. 166, 157 ; Com. Dig. Condition^ D. 1 to 4 ; Co. Litt. 
206 a. ; 1 Fonbl. Eq. B. 1, ch. 4, § 1, note (c). 

3 Ibid. ; Cary v. Bertie, 2 Vern. R. 339, 340. 

64* 
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absolute in the feoffee.^ But if, on the other hand, a 
grant he made to a man, that, if he kills another, or if 
he goes from England to Rome •within twenty-four 
hours, or if he marries A. before such a day, and before 
that day she dies, or if he does not alione an estate 
before such a day, and he has already aliened it, then, 
and in that event, he shall have an estate in fee ; in all 
these cases, the condition being void, or impossible, and 
being a condition precedent, no estate ever vests in the 
grantee.* 

§ 1307. On the other hand, if a bond or other obli- 
gation be upon a condition, which is impossible, ille- 
gal, or. repugnant at the time, when it is made, the bond 
is single, and the obligor is bound to pay it. But, if 
the condition be possible at the time when it is made, 
and afterwards becomes impossible by the act of God, or 
of the law, or of the obligeej there, the bond is saved, 
and the obligor is not bound to pay it.” So, if the 
condition is in the disjunctive, and gives liberty to do 


1 2 niack. Comm. 157 ; Co. Litt. 306 a. 

s Ibid. 

3 Com. Dig. Condition, 1 ; Tliornborow v. Whiteacre, 2 Ld. Raym. 1164 ; 
1 Fonbl. Eq. B. 1, ch. 4, ^ 1, note {!)) ; Gradon v. Hicks, 2 Aik. 18 ; Jones 
V, Earl of Suffolk, 1 Bro. Ch. R. 528; Co. Lilt. 206 <7. ; Anlc, ^ 1304; 
1 Roll. Abridg. 450, pi. 10; Abbolton Shipp. Pt. 3, ch. 11, ^ 3. Although 
the general rule seems lo be, as staled in ihe text, that, where the condL 
lion, although pos-sible, becomes afterwards impossible to be performed, the 
obligation is saved ; yet it is not to be taken as universally true, either at 
law or in Equity, that, where a covenant or contract is to be performed by 
a parly, (not secured or sought to be enforced by a penalty,) and he is after- 
wards prevented from performing it by the act of God, or by inevitable 
casualty, that he is thereby exonerated from the covenant or contract, and 
not liable in damages for the non-performance. The contrary is certainly 
true in a variety of cases. But it is not easy, if, indeed, it be practicable, 
to reconcile all the authorities, or to say exactly in what cases tlie perform- 
ance is excused or not. Ante,^ 101 to 104. See Abbott on Shipping, Pt. 
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one thing, or another, at the election of the obligor; 
and both are possible at the time, but one part, after* 
wards, by the act of God, or of the obligee, becomes, 
impossible, the obligation is saved.i But if one part 
only was possible at the time, then the other part^ if 
possible, ought to be performed.® 

§ 1808. The Roman Law, if it does not entirely 
coincide with the Common Law on the subject of condi- 
tions, is, in many respects, founded on similar consider- 
ations. If an impossible condition was annexed to a 
stipulation, the stipulation was, by that law, void. Si 
impossibilis emdUh oUigaiimihus adjiciaiur, nihil valet sti- 
piiMio? Item ; qxiod leges fieri proJuhent, si perpetuam, 
causam (prohibitionis) servalurum est, cessat obligation 
That rule, of course, applied to the case where the 
condition constituted a part of the stipulation. Impos- 
sibiliim nulla obligatio cst? Pothier states the doctrine 
of the Civil Law in the following manner. The con- 
dition of a thing impossible, unlawful, or contrary to 
good morals, under which one promises any thing. 


3, ch. 1, ^ 14 to IG b . ; Id. ch. 2, ^ 3 ; Id. Pt. 3; ch. 7, $ 17, 19 ; Barker 
r. Hodgson, 3 Maule & Selw. 267 ; Edwin v. East India Company, 2 Vern. 
210, 212; Blfght v^ Page, 3 Bos. & Pull. 295, note; Sjoerds v. Luscombe, 
10 East, 201 ; 8hubrick v. Selmond, 3 Burr. B.* 1637 ; Paradino o. Jane, 
Alcyn, R. 27 ; Brecknock Canal Company r. Pritchard, 6 Term R. 750; 
Atkinson v. Ritchie, 10 East, R. 530 ; Bullock o. Dommitt, G Term R. 650 ; 
Madeiros v. Hill, 8 Bing. R. 231, 235. Many of the cases, on both sides, 
are collected in Story on Bailm. ^ 25, 35, 36, and in Platt on Covenants, 
PI. 6, ch. 2, p. 582 to 584 ; and Chitty on Contracts, by Perkins, p. 567, 
5G9 (Am. edit. 1839.) 

^ Com. Dig. Condition^ D. 1 ; Laughter’s Case, 5 Co. R. 21 ; 1 Fonbl. 
£q. B. 1, ch. 4, ^ 3, and note (^). 

2 Ibid. 

2 Inst. B: 3, tit. 20, ^ 11 ; Pothier, Pand. Lib. 45, tit. 1, n. 40, 98. 

4 Pothier, Pand. Lib. 45, tit. 1, n. 39; Dig. Lib. 45, tit. 1,1. 35, ( I. 
Dig. Lib. 50, tit. 17, 1. 185. 
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renders the act absolutely void, when it lies in fesance 
{infaciendo) and no obligation springs from it.^ As, if 
1 have promised you a sum of money upon condition 
that you make a triangle without angles, or that you 
shall go naked through the streets.® 

$ 1309. In another place, a distinction is taken in 
the Roman Law, approaching nearer to that in the Com- 
mon Law. Impossibilis conditio^ cum in faciendum conci- 
pitnr, sUpiilationibus obsiat; aider alqiie, si talk conditio 
inse.aiu/ siipulationiy si in coeliim non asemderit ; nam 
ntiUs ct prmsens est^ et pccuniam creditam coidinet? 

§ 1310. A condition was accounted impossible in the 
^Roman Law, when it consisted of a thing of which 
nature forbids the existence. Imimsibilis autem conditio 
liabetury cui natara impedimento est^ quoniinus cxistat.^ But 
a stipulation, which was not possible to be complied 
with by the party stipulating, but was possible to 
another person, was held obligatory. Si ah co stipulutiis 
sim, qiii efficcre non possU^ qunm alii qyossibile sit ; jure 
factam ohligationemy Sabintis scribit? The same princi- 
ples were still more emphatically expounded in other 
places in the Digest. Non solum stipulaiiones impossihili 
conditione adplicatce nullius momenti sunt ; sed diam cceteri 
qmque contractus {veliUi emptioncs, locationes,) * imjmsibili 
conditione hderpositd, ceqm nullius momenti sunt. Quid in 
ed re, quee ex duorum pliiriumve consemu agitur, omnium 
voluntas speetdur ; qmnm procul duhio, in hiijusmodi actu 


1 Polhier, Oblig. n. 20-4, 

9 Ibid. 

3 Dig. Lib. tit. 1, 1. 7 ; Inst. Lib. 3, tit. 20, ^ 11 ; Pothier, Oblig. 
n. 204; Pothier, Pand. Lib. 45, tit. 1, n. 08. 

4 Ibid.; lost. Lib. 3, tit. 20, ^11. 

3 Dig. Lib. 45, tit. 1, 1. 137, $ 5; Pothier, Pand. Lib. 45, tit. I, n. 39. 
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talk eogitdio est, vt mhU agi exktimed^ apposUa e& condi- 
tione, quam sciatd esse impossihiUm} 

§ 1311. From what has been already said, it is 
obvious, that, if a condition or covenant was possible to 
be performed, there was an obligation on the party, at 
the Common Law, .to perform it punctiliously. If he 
failed so to do, it was wholly immaterial, whether the 
failure was by accident, or mistake, or fraud, or negli- 
gence. In cither case, his responsibility, depended 
upon it, became absolute, and his rights dependent upon 
it, became forfeited or extinguished. Thus, for exam- 
ple, if a bond was made with a penalty of ^£1000, upon 
condition, that, if jCIOO were paid to the obligee on o^ 
before a certain day, it should be void, if it was not 
paid at the day, from any cause whatsoever, except the 
fault of the obligee, the obligation became single, and 
the obligor was compellable, at law, to pay the whole 
penalty. So, if an estate was conveyed upoir condition, 
that, if a certain sum of money was paid to the grantee 
on or before a certain day, it should Ibe void, (which 
constituted what we now call a mortgage,) if the money 
was not paid at the day, the estate became, (as we have 
seen,) at law, absolute.® So, (as has already been 
stated,) if a sale was made of an estate, to be paid for 
at a particular day, if the money was not paid at the 
day, the right of the vendee, to enforce a performance 
of the contract at law, was extinguished. On the other 
hand, if the vendor was unable, or neglected, at the day 
appointed, to make a conveyance of the estate, the sale, 
as to him, became utterly incapable of being enforced 
at law.® 

' Dijr. Lib. 44, tit. 7, 1. 31 ; Potliier, Pand. Lib. 45, tit. 1, n. 98. 

Ante, ^ 1004, 1013. 

3 Ante, ^ 771, 773, 776, 777. 
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§ 1312. Courts of Equity *«do not hold themselves 
bound by such .rigid rules ; but they are accustomed to 
administer, as well as to refuse relief, in many cases of 
this sort, upon principles peculiar to themselves ; some- 
times refusing relief^ and following out the strict doc- 
trines of the Common Law, as to the effect of conditions 
and conditional contracts ; and sometimes granting re- 
lief upon doctrines wholly at variance with those held 
at the Common Law. It may be necessary, therefore, 
to cor sider each distinct class of cases separately ; so 
that the principles, which govern in each, may be more 
clearly developed. 

^ § 1313. In the first place, as to relief in cases of 
penalties annexed to bonds and other instruments, the 
design of which is to secure the due fulfilment of the 
principal obligation.^ The origin of Equity Jurisdic- 
tion, in cases of this sort, is certainly obscure, and not 
easily traced to any very exact source. It is highly 
probable, that relief was first granted upon the ground 
of accident, or \nistake, or. fraud, and rvas limited to 
cases, where the breach of the condition was by the 
non-payment of money at the specified day. In such 
cases, Courts of Equity seem to have acted upon the 
ground, that, by compelling the obligor to pay interest 
during the time of his default, the obligee would be 
placed in the same situation, as if the principal had 
been paid at the proper day.® They wholly overlooked 
(as has been said) the consideration, that the failure of 


1 Mr. Evans, in a learned note to Polhieron Obligations, (Vol. 2, Num- 
ber 12, p. 81 to 111,) has given a very elaborate review of the doctrine of 
penal obligations, to which 1 invite the particular attention of the reader. 
See also Newland on Contracts, ch. 17, p. 307 to 311. 

2 Kpynolds o. Pitt, 19 Ves. 140. See Gregory r. Wilson, 10 Eng. 
Law & £q. R. 136. 
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payment at that day m!(pit be attended with mischiey* 
ous consequencea to the obligee, which (in a rational 
sense) never could be cured by any subsequent pay- 
ment* thereof, with the addition of interest Upon this 
account, doubts have sometimes been expressed as to 
the solidity of the foundation, on which the doctrine of 
affording relief in such cases rests.^ 

§ 1314. But, whatever may be the origin of the doc- 
trine, it has been for a great length of time established, 
and is now expanded, so as to embrace a variety 
of cases, not only where money is to be paid, but 
where other things are to be done, and other objects are 
contracted for. In short, the general principle now 
adopted is, that, wherever a penalty is inserted merely 
to secure the performance or enjoyment of a collateral 
object, the latte;: is considered as the principal intent of 
the instrument, and the penalty is deemed only as 
accessory, and therefore, as intended only to secure the 
due performance thereof, or the damage really incurred 
by the non-performance.® In every such case, the true 
test (generally, if not universally,)* by which to ascer- 
tain whether relief can or cannot be had in Equity, is, 
to consider whether compensation can be made or not. 
If it cannot be made, then Courts of Equity will not 
interfere.® If it can be made, then, if the penalty is to 
secure the mere payment of money. Courts of Equity 


1 Ibid. 

2 Ibid. Sec Hill v, Barclay, 18 Ves% 58, 60. 

3 Sloman v. Walter, 1 Bro. Ch, B. 418 ; 1 Fonbl. Eq, B. 1, ch. 3, ^ 2, 
note (d ) ; Id. B. 1, ch. 6, ^ 4, note {h ) ; Skinner v. Dayton, 2 Johns. Ch. 
R. 635 ; Saiulera v. Pope, 12 Ves. 282 ; Davis v. West, 12 Ves. 475. 

^ Post, $ 1320. 

^ See Carden v, Butler, 1 Hayes & Jones, 112 ; French v. Afacale, 
2 Dru. & War. 269. 
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will relieve the party, upon paying the principal and 
interest.* If it is to secure the performance of some 
collateral act or undertaking, then Courts of Equity will 
retain the bill, and will direct an issue of Quantum dam- 
mficaius ; and, when the amount of damages is ascer- 
tained by a jury, upon the trial of such an issue, they 
will grant relief upon payment of such damages,® 

§ 1315. The same doctrine has been applied by 
Courts of Equity to cases of leases, where a forfeiture of 
the estate, and an entry for the forfeiture, is stipulated 
for in the lease, in case of the non-payment of the rent 
at the regular days of payment ; for the right of entry 
is deemed to be intended to bo a mere security for the 
payment of the rent.' It has also been applied to cases 
where a specific performance of contracts is sought to 
be enforced, and yet the party has not. punctually per- 
formed the contract on his own part, but has been in 
default.* And, in cases of this sort, admitting of com- 


nbid.; 2 Fonbl. Eq. B. 5, ch. 1, ^ 1, and notes (a,) (I/), Elliott 
V. Turner, 13 Simons, R. 477. Seo Bowen v. Bowen, 20 Conn. 127; 
Deforest Bates, 1 Edw. Ch. R. 39. 

2 Astley V. Weldon, 2 Bos. & Pull. 346, 350 ; Hardy v, Martin, 1 Cox, 
R. 26 ; Skinner v. Dayton, 2 Johns. Ch. K. 534, 535 ; Benson v. Gibson, 
3 Aik. 395 ; Errington v. Aynesley, 2 Bro. Ch. R. 343 ; Com. Dig. C/tan- 
eery, 4 D. 2. 

In Hill V, Barclay, (18 Ves. 58,) Lord Eldon, speaking of the relief 
given in cases of non-payment of rent, said : It was “ upon a principle long 
acknowledged in this Court, but utterly without foundation.” — Why, 
without foundation ! It proceeds upon the intelligible principle, that the 
right of reentry is intended as a mere security. If It is so intended, there 
is the same ground fur relief, as in case of a forfeiture by non-payment of 
the money, dne upon the mortgage, at the day appointed. . Nobody doubts 
the justice and conscientiousness of interfering in the latter case. Why is 
it not equally proper in the former? See Gregory v. Wilson, 10 Eng. 
Law & Eq. R. 138. 

^ Ante, ^771 to 778; 1 Fonbl. Eq. B. 1, ch. 6, $ 4, note (/<) ; Davis 
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pensation, there is rare!/ any distinction allowed in 
Courts of Equity between conditions precedent and 
conditions subsequent; for it has been truly said, that, 
although the distinction between conditions precedent 
and conditions subsequent is known and often men- 
tioned in Courts of Equity, yet the prevailing, though 
not the universal, distinction as to condition there is 
between cases where compensation can be made, and 
cases where it cannot be made, without any regard to 
the fact, whether they are conditions precedent or con- 
ditions subsequent.* 


V, West, 12 Ves. 475 ; Sanders w. Pope, 12 Ves. 282 ; Peachy v. the Duke 
of Somerset, 1 Str. 453; Wadman u. Calcraft, 10 Ves. 67, 70: Hill 
V. Barclay, IB Ves. 58, 59 ; S. C. 16 Ves. 403, 405. 

1 1 Foiibl. Eq. B. l,ch. 4, ^ 1, note (c) ; Id. B. 1, ch. 6, ^ 4, note {h) ; 
Id. ch. 6, ^ 5, and note {k) ; Bertie v. Falkland, 2 Vern. 339,314 ; S. C. 

1 Salk. 479 ; Popham r. Bampfield, 1 Vern. 83, and Mr. Railhby’s note. 
(1) ; Heyward v. An^ell, 1 Vern. Pv. 223; Grimston u. Bruce, i Salk. 
156 ; Taylor i\ Popham, 1 Bro. Ch. 11. 1G8 ; Ilollinrake r. Lister, 1 Russ. 
II. 508 ; Bose v. Rose, Ambl. R. 332 ; Wyllie Wilkes, Doug. R. 522 ; 
Woodman r. Blake, 2 Vern. 222; Cage v. Russell, 2 Vent. R. 3.52; 
Wallis V. Crimes, 1 Ch. Cas. 89. — There is some diversity in tho cases 
upon the subject of conditions precedent and conditions subsequent, as 
acted upon in (-hancery. Thus, for example, it was said in Popham 
r. Bampfield, (I Vern. 83,) that there was a dilTerence between conditions 
precedent and conditions subsequent ; “ For precedent conditions must be 
literally performed ; and this ('ourt (a Court of Equity) will never vest 
an estate where, by reason of a condition precedent, it will not vest at law. 
But of conditions subsequent, which are to divest an estate, it is otherwise. 
Yet, of conditions subsequent, there is this dilference to be observed ; for, 
against all conditions subsequent, this Court (of Equity) cannot, nor ought, 
to relieve. When the Court can, in any case, compensate the party in 
damages, for the non-precise performance of the condition, there it is just 
and equitable to relieve.*' In the case of Hayward v. Angell, (I Vern. R. 
223,) the Lord Keeper said : “ In all* cases, where the matter lies in com- 
pensation, be the condition precedent or subsequent, bethought there ought 
to be relief.’* In Cary v. Bertie, (2 Vern. R. 339,) Lord Holt, assisting the 
Lord Chancellor, said : ** In cases of conditions subsequent, that are to 
defeat an estate, these are not favored in law ; and, if the condition be- 
EQ. JUR. — VOL. II. 65 
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§ 1316. The true foundation of the relief in Equity 
in all these cases is, that, as the penalty is designed as 
a mere security, if the party obtains his money, or his 
damages, he gets all that ho expected, and all that, in 
justice, he is entitled to.^ And, notwithstanding the 
objections, which have been sometimes urged against it, 
this seems a sufficient foundation for the jurisdiction. 
In reason, in conscience, in natural equity, there is no 
ground to Say, because a man has stipulated fo^ a 
penalty, in case of his omission to do a particular act 
(the real object of the parties being the performance of 
the act,) that, if he omits to do the act, he shall suffer 
an enormous loss, wholly disproportionate to the injury 
to the other party. If it he said, that it is his own folly 
tc have made such a stipulation ; it may equally well 
he said, that the folly of one man cannot authorize gross 
oppression on the other side. And law, as a science 
would be unworthy of* the name, if it did not to some 
extent provide the means of preventing the mischiefs 
of improvidence, rashness, blind confidence, and credu- 
lity on one side; and of skill, avarice, cunning, and a 


comes impossible by ihc act of God, llic estate shall not be defeated or 
forfeited. And a Court of Equity may relieve to prevent the divesting of 
an estate ; but cannot relieve to give nn estate that never vested.” The 
Lord Chancellor, in the same case, said : “As the condition was the per- 
formance of a collateral act, and did not lie in compensation, he did not 
see any thing that could be a just ground for relief in a Court of Equity.” 
Id. p. 314; S. C. 1 Salk. 231. We shall presently see, that in some cases 
of forfeiture for breach of covenant, (courts of Equity will not grant relief 
upon the principle that compensation can be made. In Wallis v. Crimes, 
(1 Ch. Cas. *J0,) the Lord Keeper decided, that, wherever a condition 
precedent was in the nature of a penalty, Equity ought to relieve. See 
also Bland r. Middleton, 2 Ch. Cas. 1. 

1 Skinner r. Dayton, 2 Johns. Ch. R. 535 ; Peachy v. The Duke of 
Somerset, 1 Str. 447, 453 ; 1 Fonbl. Eq. B. 1, ch. 0, ^4, note (/i). 
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gross violation of the principles of morals and conscience 
on the other. There are many cases in which. Courts 
of Equity interfere upon mixed grounds of this sort 
There is no more intrinsic sanctity in stipulations by 
contract, than in other solemn acts of parties, which are 
constantly interfered with by Courts of Equity upon 
the broad ground of public policy, or the pure principles 
of natural justice. Where a penalty or forfeiture is 
designed merely as a security to enforce the principal 
obligation, it is as much against conscience to allow 
any party to pervert it to a different and oppressive 
purpose, as it would be to alloAv him to substitute ano- 
ther for the principal obligation. The whole system of 
Equity Jurisprudence proceeds upon the ground that 
a party, having a legal right, shall not be permitted to 
avail himself of it for the purposes of injustice or 
fraud, or oppression, or harsh and vindictive injury.^ 


I See Newland on Contracts, cli. 17, p. 307 to 311. — Lord Eldon has 
taken uncommon pains to express his dissatisfaction with the principle of 
allowing relief in Equity at^ainst penalties and forfeitures, and also of the 
dispen.sation with a punctilious performance of contracts by Courts of 
^ Equity. In Hill r. Barclay, 18 Ves. 59, 00, he used the following language : 
“ The original cases upon this subject are of different sorts. The Court 
has very long held, in a great variety of classes of cases, that, in the instance 
of a covenant to pay a sum of money, the Court so clearly sees, or rather 
fancies, the amount of damage, arising from non-payment at the time stipu- 
lated, that it takes upon itself to act, as if it was certain, that, giving the 
money five years afterwards with interest, it gives a complete compensa- 
tion. That doctrine has been recognized, without any doubt, upon leases, 
with reference to non-payment of rent ; upon conditions precedent, as to acts 
to be done ; payment of money in cases of specific performance, and various 
other instances. But the Court has certainly affected to justify that right, 
which it has assumed, to set aside tho legal contracts of men, dispensing 
with the actual specific performance, upon the notion that it places them, 
as near as can be, in the same situation, as if the contract had been with 
tho utmost precision specifically performed. Yet the result of experience 
is, that, where a man, having contracted to sell his estate, is placed in this 
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§ 1316 a. The same principle of general justice is 
applied in favor of the party entitled to the security of 
the penalty, wherever the other party has unreasonably 
deprived him of his right to enforce it, until it is no 
longer ade(][uate to secure his rights. Hence it is, that 
Courts of Equity will decree the obligee of a bond 
interest beyond the penalty of the bond, where, by un- 


situation, that he cannot know whether he is to receive the price, when it 
ought to be paid, the very circumstance that the condition is not performed 
at the lime stipulated, may prove his ruin, notwithstanding all the Court 
can ofier as compensation.** — See also S. C. 16 Ves. dO.*!, 405. The 
whole argument of Lord EMdon is, that Courts of Equity decree what they 
presume is a compensation, but what, in a given case, may be no just com- 
pensation. Now, in the iirot place, this is no objection to any interfer- 
ence in all cases, where a complete and adequate compensation can 
be given ; but only to an interference, where the facts establish that 
there cannot be such a complete and adequate compensation. And this is 
the very exception, which, theoretically, at Irasl, Courts of Equity adopt. 
In the next place, it is supposed by Lord Eldon, (Reynolds v. Pitt, ID Ves. 
140,) lliat interest for the delay of payment of money is not, or may 
not be ail adequate compensation for the omission to pay at the time ap- 
pointed. That objection equally applies to the allowance of int( 3 rest at 
law, as a compensation. It may, in a given case, beinadequaii) to the par- 
ticular loss sustained by the creditor. Yet it is uniformly acted upon, 
wilh(!mt hesitation \ and the creditor will not be permitted to recover a 
greater compensation. The reason is, that interest is a certain and gene- 
ral rule adapted to ordinary circumstances. And it would he inconve- 
nient to go into a particular examination of all the circumstances of each 
case, in order to ascertain the loss or injury. The general rule of interest 
is adopted, because it meets the ordinary grievance, and compensates for 
it. All general rules ihust work occasional mischiefs. Besides; there 
would be injustice in compelling a debtor to pay losses of a collateral na- 
ture, not embraced in, or connected with, his own contract, over which he 
could have no control, and which might be imputable to the rashness, or 
improvidence, or want of skill, of his creditor. No system of laws could 
provide for all the remote consequences of the non-pcrformance of any act. 
Human justice must stop, as it ought, at the direct, and immediate, and 
necessary consequences of acts and^omissions, and not aim beyond a rea- 
sonable indemnification for them. At least, the Common Law of England, 
equally with Equity, has adopted this as the basis pf its usual remedial 
justice. 
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founded and protracted litigation, the obligor has pre- 
vented the obligee from prosecuting his claim at law 
for a length of time, which has deprived the latter of 
his legal rights, when they might otherwise have been 
•made available at law. In such cases Courts of Equity 
do no more than supply and administer, within their 
own jurisdiction, a substitute for the original legal 
rights of the obligee, of which he has been unjustifiably 
deprived by the misconduct of the obligor.^ So, if a 
mortgagor has given a bond with a penalty, as well as 
a mortgage for the security of a debt, although the 
creditor suing on the bond can recover no more than 
the penalty, even when the interest due thereon exceeds 
it; yet, if he sues on the mortgage. Courts of Equity 
will decred him all the interest due upon the debt, 
although it exceeds the penalty ; for the bond is but a 
collateral security.® And, in such a case, it will not 
make any difference, that the mortgage is given by a 
surety.® 

§ 1317. It is not improbable thjit Courts of Equity 
adopted this doctrine of relief, in cases of penalties and 
forfeitures, fro.ra the Roman Law, where it is found 
regularly unjblded, and sustained upon the clear prin- 
ciples of natural justice. The Roman Law took notice, 
not only of conditions, strictly so called, but also of 
clauses of nullity, and penal clauses. The former were 
those, in which it was agreed, that a covenant shobld 


^The East India Company t;. Campion, 11 Bligh, R. 159, 187, 188. 
See also Paltency t». Warren, 6 Ves. 92 ; (Irani v. Grant, 3 Russ. R. 
598; S. C. 3 Sim. R. 310 ; Duval v, Terrey, Shower, Pari. Cas. 15; Hale 
r. Thomas, 1 Vern. R. 349, 350 ; Peers y. Baldwin, 3 Eq. Abridg. Oil ; 
Post, ^ 1522. 

2 Clark V, Lord Abingdon, 17 Ves. 106. 

3 Ibid. 
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be null or void in a certain event ; the latter were those 
where a penalty was added to a contract for non-per- 
formance of that, which was stipulated.^ The gene- 
ral doctrine of that law was, that clauses of nullity and 
penal clauses were not to be executed according to the 
rigor of their terms. And, therefore, covenants were 
not of course dissolved, nor forfeitures or penalties posi- 
tively incurred, if there was not a punctilious perform- 
ance at the very time fixed by the contract. But the 
matter might be required to be submitted to the dis- 
cretion of the proper judicial tribunal to decide upon it 
according to all the circumstances of the case, and the 
nature and objects of the clauses/ Indeed, penalties 
were in that law treated .altogether, as in reason and 
justice they ought to be, as a mere security for the 
pe’’formance of the principal obligation.® 

§ 1318. But we are carefully to distinguish between 
cases of penalties, strictly so called, and cases of liqui- 
dated damages. The latter properly occur, when the 
parties have agreed, th.at, in case one party shall do a 
stipulated act, or omit to do it, the other p.arty shall 
receive a certain sum, as the just, approprifite, and 
conventional amount of the damages sustained by such 
act or omission. In cases of this sort. Courts of Equity 
will not interfere to grant relief; but will deem the 
parties entitled to fix their own measure of damages ; * 
provided alw.ays that the damages do not assume the 
character of gross extravagance, or of wanton and un- 


1 1 Domat, B. 1, tit. 1, ^ 4, art. 18, p. 50, 51. 

3 Domat, B. 1, tit. 1, ^ 4, art. 19, p. 51 ; Di^. Lib. 45, tit. I, 1. 135, 
^ 2 ; Id. 1. m ; Pothicr, Oblig. n. 345, 340, 350. 

3 Fothier, Oblig. n. 341, 349, 345. 

4 Skinaer v. White, 17 Johns. B. 369. 
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reasonable disproportion to the nature or extent of the 
injury. But, on the other hand, Courts of Equity 'will 
not suffer their jurisdiction to be evaded merely by the 
fact, that the parties have called a sum damages, which 
is, in fact and in intent, a penalty ; or because they 
have designedly used language and inserted provisions, 
which are in their nature penal, and yet have endea- 
vored to cover up their objects under other disguises. 
The principal difficulty in cases of this sort is to ascer- 
tain when the sum stated is in fact designed to be 
nomine pocncc, and, when it is properly designed, as 
liquidated damages.* 

§ 1319. In the next place, in regard to cases of 
forfeitures. It is a universal rule in Equity, never to 
enforce either a penalty or a forfeiture.® Therefore, 
Courts of Equity will never aid in the divesting of an 
estate, for a broach of a covenant, on a condition subse- 
quent ; ® although they will often interfere to prevent 
the divesting of an estate, for a breach of covenant or 
condition.^ 

§ 1320. But there seems to be a distinction taken, in 
Equity, between penalties and forfeitures. In the for- 
mer, relief is always given, if compensation can be 


1 Lowe V, Peers, 4 Burr. 22, 25; Astlcy v. Weldon, 2 Bos. & Pull. 
316; Skinner v. Dayton, 2 Johns. Cli. R. 535; 1 Fonbi. Kq. B. 1, ch. 3, 
^ 2, note (f/). ■— Many of the, cases are collected in Mr. Evans’s note to 
Pothier on Obligations (Vol. IL No. 12, p. 85 to 98.) See also Jeremy 
on Eq. Jurisd. B. 1, Pt. 2, ch. 4, §3, p. 477, 478; Eden on Injunct, 
ch. 2, p. 21, and nolo (f') ; Shicl r. McNett, 9 Paige, *101. 

3 Livingston v, Tompkins, 4 Johns. Ch. R. 431 ; Popham v, Bampfield, 
1 Vern. 83; Carey v. Bertie, 2 Vern. R. 339; Ante, ^ 1315, note (1) ; 
1 Fonbi. Eq. B. 1, ch. 6, ^ 5 ; Horsborg v. Baker, 1 Peters, R. 232, 236. 

3 Ibid. 

* Ibid. 
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made ; for it is deemed a mere security.^ in the latter, 
although compensation can ^be made, relief is not always 
given. It is true, that the rule has been often ' laid 
down, and was formerly so held, that, in all cases of 
penalties and forfeitures, (at least upon a condition sub- 
sequent,) Courts of Equity would relieve against the 
breach of the condition and the forfeiture, if compensa- 
tion could be made, even although the act or omission 
was voluntary.® The same doctrine was formerly ap- 
plied in many cases of conditions precedent, where the 
parties could be put in the same situation as if they 
had been strictly performed.® 

§ 1321. But the doctrine at present maintained, 
seems far more narrow. It is admitted, indeed, that, 
where the condiHon or forfeiture is merely a security 
for the non-payment of money (such as a right of re- 
entry upon non-payment of rent.) there it is tb be 
treated as a mere security, .and in the nature of a 
penalty, and is accordingly relievable.'* But, if the 
forfeiture arises from the breach of any other covenants 
of a collateral nature ; as, for example, of a covenant to 
repair; there, although compensation might be .ascer- 
tained and made upon an issue qnanlum duninificatiiSf 
yet it has been held that Courts of Equity ought not 


> Ante, ^ 1314. 

® Ante, ^ 1315, note (1) ; Fopham v, Bamplield, 1 Vern. 33; Hayward 
V. Anoell, 1 Vern. U. a-2-2 ; Nortlicote ». Duke, Ambler, R. 513 ; 1 Foiibl. 
tiq. n. 1, ch. 6, ^ 4, and note (fi) ; Sanders v. Fope, 13 Ves. 2H9 ; Cage 
V. Russel, 2 Vent. 3.53; Wafer »>. Mocato, i) Mod. R. 112; Hack 
t). Leonard, 9 Mod. R. 91 ; Com. Dig. C-hnneenj, 3 L. 

« See Taylor v. Fopham, 1 Hro. Ch. R. ifiS ; Ilollinrake ». Lister, 
1 Ross. R. 508; Com. Dig. Chancery, 2 Q. 4, 7, 8. 

* Ante, § 1315, and note (3) ; Hill v. Barclay, 16 Ves. 403, 405 ; S. C. 

18 Ves. 58, 00; Wadham o.jDalcraft, 10 Ves. 68, 69; Reynolds v. Smith, 

19 Ves. 140. 
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to relieve, but should leave the parties to their remedy 
at law.* 

§ 1322 . It is nol^ perhaps, very easy to see the 
grounds of this distinction between these two classes of 
cases. It is rather stating the distinction than the rea- 
son of it, to assert, that, in the one case, the amount of 
damages by the non-payment of the rent is certain and 
fixed ; in the other case, the damages are uncertain and 
unliquidated. But, in the case of a penalty, such a dis- 
tinction is wholly repudiated ; because the penalty is 
treated as a security. The forfeiture is also treated as 
a security, in cases of non-payment of rent. And in 
other cases of covenant, if the damages are capable 
of being ascertained by a jury, and will, in a legal 
and equitable sense, be an adequate compensation, 
the reason is not very clear why, under such circum- 
stances, the forfeiture may not be equally treated as a 
security for such damages. The most probable ground 
for the distinction is, what has been judiciously hinted 
at, that it is a dangerous jurisdiction ; that very little 
information upon it can bo collected from the ancient 
cases, and scarcely any from those in modern times j 
that it was originally adopted in cases of penalties and 
forfeitures, for the breach of pecuniary covenants and 
conditions, upon unsound principles j and therefore, that 
it ought not to be extended, as it rarely works real com- 
pensation, or places the parties upon an equality and 


* Wadham v. Calcraft, 10 Ves. 08, 69; Hill v, Barclay, 16 Ves. 403, 
405; S. C. 18 Ves; 50, 60, 01 ; Reynolds i>. Pill, 19 Ves. 110, 241; 
Bracebridgo v. Buckley, 2 Price, R. 200 ; Green v. Bridges, 4 Sim. 96. — 
The contrary doctrine was maintained in Hack u. Leonard, 9 Mod. R. 91 > 
and Webber t>. Smith, 2 Vein. 11. 103. And see Gregory r. Wilson, 10 
Eng. Law & Eq. R. 103. 
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mutuality of rights and remedies.^ It has been further 
insisted, that the authorities do not bear out the propo- 
sition, that Courts of Equity will, in cases of forfeiture, 
for the breach of any covenant, give relief upon the 
principle of compensation.^ 

§ 1323. Indeed, the doctrine seems now to be asserted 
in England, that, in all cases of forfeiture for the breach 
of any covenant, other than a covenant to pay rent, no 
relief ought to be granted in equity, unless upon the 
groan(^ of accident, mistake, fraud, or surprise, although 
the breach is capable of a just compensation.® And the 
same rule is applied to cases where there is not only a 
clause for reentry, in case of non-payment of rent, but 
also a proviso, that, if the rent is not duly paid, the lease 
shall be void ; for the construction put in Eijuity upon 
this latter clause, is that it is a mere security for the 
payment of the renl.^ Indeed, a strong inclination has 
been exhibited, even in the Courts of Law, to construe 


1 Sco the opiiiions expressed by Lord Elden in Wadliam v. Calcraft, 
10 Ves. fi7 ; Hill i>. Barclay, 10 Vcs. 403, 405; .S. C. IS Ves. 5S to 04 ; 
Reynolds v. Pm, 19 Ves. 140, Ml ; Ex paric Vaughan, 1 Turn. & Kuss. 
431. Mr. Barun Wood’s opitiiun in Bracehridge e. BiicUley, C Priee, R. 
200, contains the reasons for the opposite doctrine, which are well worthy 
of consideration. Mr. Channclhir Kent, in Skinner v. Dayton, 2 .Tohns. 
Ch. R. 533, seems to have held the same doctrine as Mr. Baron Wood. 
See also Livingston c. Tompkins, 4 Johns. Ch. R.43I ; 1 I'onhl. Eq. B. 1, 
ch. 4, § 1, note (c) ; Id. ch. fi, J 4, notes {>/) and (A) ; Id. ^ 5, note (A) ,’ 
Keating v. Sparrow, 1 B. & Beatt. 373, 374 ; Edeii on Injunct, ch. 2, 
p. 21 to 26 ; Com. Dig. Oiancery, 2 Q 3 to 5, 8, 9. 

2 White V. Warner, 2 Meriv. R. 459. 

3 Eaton V. Lyon, 3 Ves. 692, 6!)3 ; Bracebridge v. Buckley, 2 Price, R. 
*209 ; IIill i'. Barclay, If. Ves. 403, 405 ; S. C. 18 Ves. 58 to 64 ; Rolfe 

tt. Harris, 2 Price, R. 206, note; White e. Warner, 2 Meriv. U. 459; 
Eden on Injunct, ch. 2, p. 22, 23, and Mr. Eden’s note to Northcote v. 
Duke, 2 Eden, R. 322 ; Com. Dig. Chjxncery, 2 Q. 2 to 4. 

4 Bowser v. Colby, 1 Hare, Ch. R. 109, 130; Horne v. Thompson, 
1 Sausse & Scully, 615. 
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such a proviso, to matce the lease voidable, and not 
absolutely void, so as to make any subsequent receipt 
of rent, or other act affirming the lease, to be a con- 
firmation thereof.' Whether this narrow limitation of 


1 Ibid. ; Arnsby v. Woodward, 6 Barn. & Cresw. 519 ; Rede n. Farr, 
6 M. & Selw. 121 , In Bowser «. Colby, 1 Hare, Ch. R. 109 , 128 , 130 lo 
132 , this whole subject was examined w'ith great ability, by Mr. Vice- 
Chancellor Wigrain. On that occasion, he said ; “ The next point taken 
was, that there arc two diOerent species of provisos in leases ; in some, a 
common clause of reentry on non-payment of rent, thereby determining the 
lease, and nothing more ; in others, a proviso declaring, that if the rent is 
not paid, the lease shall be void ; and there being, in this case, a proviso, 
* that the lease shall become absolutely void,’ it is said, that there is now 
nothing for the Court to act upon, — no lease existing which it can restore 
to the tenant, and therefore, that the Court will not interfere. If it could 
have been shown that a Court of Equity gave relief only before the land- 
lord had entered, the argument might have been well founded, but inas- 
much, as in most of the cases, relief has been given upon bills, filed after 
the hindloid has entered, the argument must be fallacious; for, when the 
landlord has entered, the lease is equally at an end in a Court of law, whe- 
ther there i-s a proviso for reentry simply, or a proviso that it is to be void, 
on non-payment of rent. It is said, however, that the contract of the 
parlies is dilfcreiit, — that, where it is declared that the lease shall become 
absolutely void on non-payment of iho rent, the true construction is, that 
the parties mean the lease shall, in fact, be at an end, and no relief shall 
be given ag imst the consequence of the non-payment of rent. I can, by 
no means, accede to this construction. The legal effect in one case is, that, 
if the landlord reiuitcrs, the lease is determined, — in the *oiher case, it is 
determined v\iihoui his reentry. The contract of the parlies is, that in 
one case, the lease shall not beat an end by the mere non-payment of rent, 
unless the landlord shall reenter, and then that it shall be at an cuid ; and, 
in the oilier case, that the non-payment of rent alone shall determine the 
Itasc. Jn both cases the same consequence is to follow, though from dif- 
ferent acts. In both the coiiiiacl isilie same, in this sense, that there are 
certain acts to take place, which are to determine the lease altogether. 
The indenture of demise, in this case, after the covenants for payment of 
rent, — rendering the aceounls, — and against the demise or assignment 
of the premises, provides, that if the lessee should not pay the reserved 
rents within a given time, or should make default in the performance of 
the other covenants on his part, or should become insolvent, or the term 
should be taken in execution, then it shall be lawful for the lessor to reenter 
upon and repossess the premises as in his former estate, and to expel the 
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the doctrine is defensible upon the original principles 
which seem to have guided Courts of Equity in inter- 


lesseOt If the proviso had ended here, it would have been no more than 
the common power of reentry in the case of a breach of covenant ; and, if 
the landlord entered under this power, the legal consequence would fol- 
low, that the lease would become, to all intents and purposes, forfeited, 
and the term would be void. The remainder of the proviso, that ‘ the 
lease, as to the term hereby granted, shall in that case be forfeited, and 
the same term shall cease, and determine, and be utterly null and void, as 
if the |gme had nevei been made and created,’ expresses nothing more 
than what the law itself would imply if tlioso words had not been found 
there. It appears, from the case of Taylor v. Knight, and from Lord El- 
don’s observations in Hill v. Barclay, that the Court formerly used to con- 
sider (the lease being g^ne, at law, by the reentry) that the only way it 
could give relief was by creating a new lease, until the statute, recognizing 
the right of the tenant to be relieved, dispensed with that form of relief, 
and declared that tne last lease should be deemed to have continuance. 
The analogy to the case of mortgages fortifies the same reasoning. The 
object of the proviso in both eases is, to secure to the landlord the pay- 
ment of his rent; and the principle of the Court is, — whether right or 
wrong is not the question — that, if the landlord has his rent paid liim at 
any time, it is as beneficial to him as if it were paid upon the j^resetibed 
day. it is not, liowever, necessary, that I should pronounce any opinion 
upon the case of a lease being absolutely void ; for in this case, I think it 
was voidable only. The most recent case I have been able to find on the 
subject, is a case of Arnsby v. Woodward. A lease had been granted, 
with aprovi.so, that, if the rent should he in arrear for twcnly-oniidays after 
demand made, or if any of the covenants should be broken, the term 
thereby granted, or so much thereof as should he then unexpircil, ‘ should 
cease, determine, and be utterly void, and it should be lawful to and for’ 
the landlord * upon the demised premises wholly to reenter, and the same 
to hold to his owui use, and to expel ’ the lessee. There the declaration, 
that the lease shall be void by the non-payment, precedes the power of 
reentry, a consequence of law, which of course attaches to the foifeiture 
of the lease. In this case, the clause of rec’nlry comes first, and the de- 
claration of the legal consequences follows. In that case, Doe?’. Iluncks 
and another c isc of Rede v. Farr were cited ; and Lord Tenterden, hold- 
ing that, notwithstanding those clear w'ords, making it void, the acceptance 
of subsequent rent would keep the lease alive, said, that, taking the two 
clauses together, the sound construction of them gave to the landlord a 
right to reenter, to he exercised or not, at his election ; otherwise, the lat- 
ter clause, * it shall be lawful to reenter,’ would have no cITect. lie had no 
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ferisg in cases of penalties and forfeittaoe, namely, that* 
they are to be treated as mere sechirities for the per> 
formadco of stipulated acts, and not strictly as 
ditions to limit and determine rights and estatei^«r 
ri^ore Juris, according to the Common Law, may^ per- 
haps, admit of serious question.’ But, in the pteeent 
atate of the authorities, this restricted doctrine may be 
affirmed to possess a general, if not a conclusive weight 
in the English Courts of Equity. Perhaps in America 
the doctrine would be received with more herdtacion; 
and it has been held, in a contract for the sale of laud, 
reserving to the vendor a right to hold the contract for- 
feited, if the vendee should make default in due pay- 


difficulty, evfcpl that Iho words which declared the lease void preceded 
the common power to enter , but, if he might transpose those woids, and 
put the right to retnltr first, there would be no difficulty, because the 
other would be a mere legal consequence This is i strong case, when it 
IS considered that all the old cases went to show th it where the construc- 
tion of the proviso made the lease actually void, no acceptance of r^nt 
could set up a term, which had ceased by the very contract of the parties 
1 do not mean to give any opinion of what, in abstract cases would be the 
dilTerence iii a C^ourt of Equity between the effect of the common power of 
reentry, and a clause that the lease shall be void It is not difficult to sug- 
gest circumstances in which the Court might give no relief, where the 
lease Was to bo void , as, for example, if the landlord sought the assist- 
ance of tlie Court to give effect to the forfeiture I found myself upon 
the construction of the words in the proviso now before me, in whtch 
construction I am supported by the judgment of the Court of Queen’s 
Bench, in Ariisby v Woodward. I consider it, in efifect, only a clause for 
reentry, and the case is, therefore, in that view, one in which a Court of 
Equity IS enabled to give relief ” See also Harris v Troup, 8 Paige, 

R. m 

^ Suppose a mortgage were made upon a condition to perform certain 
coven8ij^e,and, among other things, a covenant to repair , and there should 
be a breach of the covenant , would a Court of Equity refuse to allow the 
mortgagor to redeem, upon making full compensation ^ In the cise of a 
bond, with condition to repanr, would a Court of Equity refuse, afiter a 
breach to interfere, to prevent the recovery of the penalty, if eompensation 
could be made^ 

KQ. JUR — VOL, II. 
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ment of the purchase-money, that the vendor was not at 
liberty to enforce the forfeiture suddenly, without pre- 
vious notice to the vendee; and, that any receipt of a 
part of the purchase-money, after default of due pay- 
ment;, will, or at least, may amount to a waiver of the 
forfeiture.^ This seems to proceed upon the general 
ground, that such a reservauon is but a pierc security 
for the purchase-money. 

$ 1324. Be this as it may, it is clearly established, 
that Cjurts of Equity will not interfere, ih cases of for- 
feiture for the breach of covenants and conditions, 
where there cannot be any just compensation decreed 
for the breach.® Thus, for example, in the case of a 
forfeiture for the breach of a covenant, not to assign a 
lease without license, or to keep leasehold premises in- 
sured, or to renew a lease within a given time, no relief 
will be given ; for they admit of no just compensation 
or clear estimate of damages.® 

§ 1325. It is upon grounds somewhat similar, aided 
also by considerations of public policy, and the neces- 
sity of a prompt performance, in order to accomplish 
public or corporate objects, that Courts of Equity, in 
cases of the non-compliance by stockholders with the 
terms of payment of their instalments of stock at the 
times prescribed, by which a forfeiture of their shares 


I Harris v, Troup, 8 Taige, R. 425. 

9 See Dunkler v, Adams, 20 Vermont, 415; Wells v. Smith, 2 Edw. 
Ch. R. 226. 

3 Grimston v. Lord Bruce & ux. 1 Salk. 150; 2 Vern. R. 594; Wafer 
V, Mocs^to, 9 Mod. R. 112 ; Lovat v. Lord Ranelagh, 3 V. & Beam. 24 ; 
Rolfe v.'fearris, 2 Price, R. 206, n. ; While v. Warner, 2 Meriv. R. 459 ; 
1 Fgnbl. Eq. B. 1, ch. 6, ^ 12, and note (c) ;vCity of London v. Milford, 
14 Ves. 58 ; Reynolds v. Pitt, 19 Ves. 134 ; Com. Dig. Chancery^ 2 Q. 3, 
8 to 10. 
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is incurred under the by-laws of the institution, have 
refused to interfere by granting relief against such 
forfeiture.' The same rule is, for the same reasons, 


1 Sparks v. Proprietors of Liverpool Water Works, 13 Ves. 433, 434. 
Preodergast v. Turton, 1 Younge & Coll. New R. 98, 110 to 113. This 
case was a mining concern, and, by one of the regulations, if any instal- 
ments called for were not punctually paid, the shares should be forfeited 
as well as the prior instalments, which had been paid. The directors had 
declared the shares of the plaintiff forfeited. The bill was brought to rein- 
state the plaintiff in his rights. On this occasion Mr. Vice-Chancellor 
Bruce said : “ The point, which has struck me from the beginning (^nd 
upon which every thing that could be said has been said by counsel,) is 
the time at wliich the suit has been instituted, having regard to the pecu- 
liar nature of the property, and the circumstances of the case. This is a 
mineral property, — a property, fherefore, of a mercantile nature, exposed 
to hazard, fluctuations, and contingencies of various kinds, requiring a large 
outlay, and producing, perhaps, a considerable amount of profit in one year, 
and losing it the next. It requires, and of all properties perhaps the most 
requires, the parties interested in it to be vigilant and active in asserting 
their rights. This rule, frequently asserted by Lord Eldon, is consonant 
with reason and justice. Lord Kldon always acted upon it, and has been fol- 
lowed by subsequent Judges. of great knowledge, experience, and eminence. 
Now, in the present case, conceding, for the sake of argument, that the 
shareholders could not be compelled to contribute beyond JC50 a share, and 
did no wrong in declining to make advances beyond that sum, yet the re- 
sult of all the circumstances of this case appears to have been, that the 
mine could not be carried on without further outlay. The plaintiffs ob- 
jected to this further outlay; and then a considerable discussion ensued, 
which was substantially concluded in 1838. Some subsequent letters were 
written, but they did not, I think, materially vary that stale of the case. 
The residence of the plaintiffs was occasionally in Jersey and occasionally 
in England ; but they never appear to have been absent from the Queen’s 
dominions. In this state of things, the concern not improving, and the 
plainliiT and Miss Kent refusing to’contribute to its necessities beyond the 
amount already stated, some parties are found who are willing to stem the 
dinicuUies and incur the hazard ; and, from this period, through several . 
years, down to 1835, they venture to carry on the concern. In 1836, 
alfairs begin to look better, and the mine, whether legally or illegally, 
wisely or unwisely, is;- in that year, new modelled, and the shareholders 
arc turned into what is called 4crip-holders. Matters go on in this manner 
in 1836 and 1837, and it was not till November, 1837, when the result of 
the struggle had appeared, that after a profit had been made by the unas- 
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applied to cases of. subscriptioa to government ldans> 
where .the shares of the stock are agreed to be for- 
feited by the want of a punctual compliance with the 
terms of the loan, as to the time, and mode, and place 
of payment.^ 

§ 1326. Where any penalty or forfeiture is imposed 
by statute upon the doing or omission of a certain act, 
there Courts of Equity will not interfere” to mitigate 
the penalty or forfeiture, if incurred ; for it would be in 
contra /ention of the direct expression of the legislative 
will.® The same principle is generally (perhaps not 
universally) applied to cases of forfeiture founded upon 
the customs of manors, and the general customs of cer- 
tain kinds of estates, such as copyholds; for, in all 


sisted efTorts of tlioso who still adhorcd to the speculation, the plaintiff 
anti !Miss Kent applied for and claimed their shares. Nc^M)liation.s were 
then set on foot, demands and refusals took place in lljc ordinary way, and 
it was not till September, iH38, that the bill was filed ; but the demand 
may he taken as made in 1837. I was anxious, being- impressed very much 
with Mr. Simpkinson’s opening of the case, as it related to the conduct of 
the directors, to have the lime, uliicli so elapsed, in some way accounted 
for, — to have the chasm between the years 1H28 and 1837, in some man- 
ner filled up, — to have the conduct of the plaintiffs, during that lime, in 
some measure explained, — to have the case placed in position upon 
which the Court couid fasten itself, in order to give the plaintiffs that pro- 
perty, which they might have been entitled to, had they presented them- 
selves here in due time. But 1 am unable to find the means of doing this. 
Here is a mineral property, the subject of great uncertainty and fluc- 
tuation. After its cliaracter has been established with much difliculty, — 
after a period of nine years, during which they rendered no assistance to 
the concern, a claim is brought forward by those who arc now willing to 
share in its prosperity. It appears to me, that, although this is a case to 
be decided in Equity only, and at the hearing, and not on any interlocutory 
motion, it is impossible to say (consistently with my views of what are the 
principles of this Court) that the plaintiffs can bo assisted.” 

1 Ibid. 

3 Peachy v, Duke of Somerset, 1 Str. R. 447, 452 to 455 ; Keating v. 
Sparrow, 1 D. & Beatt. 378, 374. 
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these cases, the forfeiture is treated as properly founded 
upon some positive law, or some customary regulatioUe, 
which had their origin in sound public policy, and 
ought to be enforced for the general benefit.^ 


^ Pcdchy V Duke of Somerset, 1 Str R. 447, 452 , S C. Piec. Ch. 568, 
570,574 But see Nash V Earl of Derby, 2 Vern 537, and Mr Raithby’s 
nolo(l), Thomas v Porter, 1 Ch. Cas. 95, Hill v Barclay, J 8 Ves 
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CHAPTER XXXV. 
infants. 

• 

§ 1327. We shall next proceed to the consideration 
of another portion of the exclusive jurisdiction of Courts 
of Equity, partly arising from the peculiar relation 
and personal character of the parties, who are the pro- 
per objects of it, and partly arising from a mixture of 
public and private trusts, of a large and interesting 
nature. The jurisdiction here alluded to, is that which 
is exercised over the persons and property of Infants, 
idiots. Lunatics, and Married Women. 

§ 1328. And, in the first place, as to the jurisdiction 
over the persons and property of Infants. The origin 
of this jurisdiction in Chancery (for to that Court it is 
practically confined, as the Court of Exchequer, as a 
Court of Equity does not seem entitled to exercise it) ^ 
is very obscure, and has been a matter of much juridical 
discussion.2 The common manner of accounting for it 


1 3 Black. Comm. 427 ; 2 Fonbl. Eq. B. 2, Pt. 2, ch. 2^ ^ 1, note (a). 
Mr. Justice Blackstone (3 Black. Comm. 427) has said: “The Court of 
Exchequer can only appoint a guardian ctd to manage the defence 
of the infant, if a suit be commenced against him ; a power, which is inci- 
dent to the jurisdiction of every Court of justice. But, when the in- 
terest of a minor comes before the Court judicially, in iho progress of 
a cause, or upon a bill for that purpose filed, either tribunal, indiscrimi- 
nately,. will take care of the properly of the infants/’ See also 2 Fonbl. 
Eq. B. 2, Pt. 2, ch. 2, § 1, note (a) ; Wellesley v. Wellesley, 2 Bligh, 
(N. S!) 136, 137. 

2 See Williamson r. Berry, 8 Howard, U. S. II. 406; McCord v, O'Chil- 
tree, 8 Blackford, 15 ; Maguire v. Maguire, 7 Dana, 181. 
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has been thought by a learned writer to be quite un- 
satisfactory.^ It is, that the King is bound’by the law 
of common right, to defend his subjects, their goods, 
chattels, lands, and tenements; and therefore, in the 
law, every royal subject is taken into the King’s pro- 
tection. f'or which reason an idiot or lunatic, who can- 
not defend or govern himself, or order his lands, tene- 
ments, goods, or chattels, the King, of right, as varem 
patrice, ought to have in his custody, and rule him and 
them.* And for the same reason, the King, as parens 
patriae^ ought to have the care of the persons and pro- 
perty of infants, where they have no other guardian of 
either.® 

§ 1329, The objection urged against this reasoning 
is, that it does not sufficiently account for the existing 
state of the jurisdiction*; for there is a marked distinc- 
tion between the jurisdiction in cases of infancy, and 
that in cases of lunacy and idiocy. The former is 
exercised by the Chancellor, in the Court of Chancery, 
as a part pf the general delegation of the authority of 
the Crown, virUilc officii, without any special warrant ; 
whereas the latter is exercised by him by a separate 
commission under the sign-manual of the King, and 
not otherwise."* It is not safe or correct, therefore, to 
reason from one to the other, either as to the nature of 
the jurisdiction, or as to the practice under it.® 


1 Hargrave’s note (70) to Co. Litt. 89 a., ^ 16. 

2 Fiiz. N. H. 232 ; Eyre v. Countess of Shaftsbury, 2 1*. Will. 118 ; 
Beverly’s case, 4 Co. R. 123, 124. 

3 Eyre v. Countess of Shafisbury, 2 P. Will. 118, 119; 3 Black. Comm. 
427 ; Cary f. Bertie, 2 Vern. 333, 342. 

Co. Lilt. 89 A., Hargrave’s note (70,) 15; 2 Fonbl. Eq. B. 2, Pt. 2, 

ch. 2, ^ 1, note (a) ; Sholdon v* Fortescue Aland, 3 P. Will. 104, 107, 
and Mr. Cox’s note A. ; Sherwood v. Sanderson, 19 Ves. 285. 

^ Ex parte Whitfield, 2 Aik. 315 ; Ex parte Phillips, 19 Yes. 122. 
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§ 1330. An attempt has also been made to assign a 
different origin to the jurisdiction, and to sustain it, by- 
considering guardianship, as in the nature of a trust ; 
and that, therefore, the jurisdiction has a broad and 
general foundation, since trusts are the peculiar objects 
of Equity jurisdiction.^ But this has been 'thought to 
be an overstrained refinement ; for, although guardian- 
ship may properly be denominated a trust, in the com- 
mon acceptation of the term, yet it is not ’so in the 
technical sense in which the term is used by lawyers, 
or in the Court of Chancery. In the latter, trusts are 
invariably applied to property (and especially to real 
property) and not to persons.* It may be added, that 
guardianship, considered as a trust, would equally be 
within the jurisdiction of all the Courts of Equity; 
whereas in England it is limited to the Chancellor, 
sitting in Chancery.® 

§ 1331. An attempt has also been made to derive 
the jurisdiction from the writ of Bavishment of Ward, 
and the writ Dc Itedo de Custodia at the Common Law, 
but with as little success. For, independently of the 
consideration, that these writs were returnable into a 
Court of Common Law, it is not easy to see how a 
jurisdiction, to decide between contending competitors 
for the right of guardianship, can establish a general 
authority, in the Court of Chancery, to appoint a 
guardian in all cases where one happens to be want- 
ing." 


1 Duke of Beaufort v. Betty, 1 P. Will. 705 ; Post,^ 1343 to 1345, 
8 Co. Litt. 89 Hargrave’s note (70) ^ 16. 

3 Ante, § 1328; Post, ^ 1243, 1349; 1351 ; 2 Fonbl. Eq. 13. 2, Pt. 2, 
ch. 2, ^ 1, note (a). 

4 Co. Litt. 89 a., Hargrave’s note (70) ^ 16 ; 2 Fonbl. Eq. B. 2, Pt. 2, 
ch. 2, ^ 1, note (a). 
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$ 1332. It has been fortheir suggested, that the ap^ 
poiotment of guardians in cases where the infants had 
noiiie, belonged to the Chancellor, in the Court of Chan< 
cej^, before the erection of the Court of Wards j and 
thet, upon the abolition of that Court, it reverted to 
the King, in his Court of Chancery, as the general pro- 
tector of all the infants in the kingdom.* But this (it 
has been objected) is rather an assertion, than a proof, 
of the jurisdiction ; for it is difficult to trace it back to 
any such ancient period. The earliest instance which 
has been found, of the actual exercise of the jurisdic- 


^ Ibid. ; 3 Black. Comm. 426, 427 ; Morgan v. Dillon, 9 Mod. R. 139, 
140 ; 1 Wooddes. Lect. 17, p. 463 ; Hughes t\ Science, Macpherson on In- 
fants, ch. 6, p. 74, and Appendix. In this case. Lord Hardwicke said ; 
“The Court has originally exercised a superintendent jurisdiction over 
guardians, in behalf of infants, to prevent abuses either in their persons or 
estates, as well as in behalf of the crown and inferior lords who had for- 
merly a great interest in the wardship of infants. Afterwards, the Court 
of Wards being created, took the jurisdiction out of the Chancery for the 
time. But as soon as that court came to be dissolved, the jurisdiction de- 
volved again upon this Court ; and infants have ever since been considered 
as under the immediate care of Chancery.” — Post, ^ 1333, note; S. C. 
Ambler, R. 302, note (2). Mr. Fonblanque has upon this subject re- 
marked : “ From this it might be inferred, that the jurisdiction of the Court 
of Wards and Liveries was protective of infants in general ; whereas, the 
statute of Henry Vlll., by which the Court of Wards was erected, ex- 
pressly confines the jurisdiction of that Court to w'ards of the Crown. And 
it is scarcely necessary to remark, that when a new Court is erected, it can 
have no other jurisdiction than that which is expressly conferred ; for a 
new Court cannot prescribe. 4 Insl. 200. But if the statute 32 H. VIII., 
does nut confer a general jurisdiction in the case of infants, but merely a 
particular jurisdiction as to wards of the Court, it should seem to follow, 
that the general superintendence of the Crown over infants, as pattr putricu, 
if it existed at Common Law, was not affected by the statute, except in 
those cases to which it expressly referdl What those cases were, are par- 
ticularly enumerated by the statute, and also in the instructions to the 
Court of Wards and Liveries, prefixed to Ley’s Reports. See also Kceve’s 
Hist. Fitig. Law, v. 4, p. 269.” 2 Fonbl. £q. B. 2, Pt. 2, ch. ^ 1, note 
(a). 
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tion by the Chancellor, to appoint a guardian, tipen 
petition without bill, is said to be that of Hampden, in 
the year 1696. Since that period, indeed, it has been 
constantly exercised without its once' 'being called in 
question. Mr. Hargrave has not hesitated to say, that, 
although the jurisdiction is now unquestionable, yet it 
seems to have been an usurpation, for which the best 
excuse was, that the case was not otherwise sufficiently 
provided for.^ He has added, that, although the care 
of in&nts, as well ns of idiots and lunatics, should be 
admitted to belong to the Crown; yet, that something 
farther is necessary to prove that the Chancellor is the 
person constitutionally delegated to act for the King.® 
§ 1333. Notwithstanding the objections thus urged 
against the legitimacy of the origin of the jurisdiction, 
it is highly probable that it has a just and rightful 
foundation in the prerogative of the Crown, flowing 
from its general power and duty, as parens pulrico, to 
protect those who have no other lawful protector.® It 


^ Hargrave’s note (70) ^ 10. Co. Lilt. 80 o.; 2 Fonbl. Eq. 11. 2, Pt. 2, 
ch. 2, ^ 1, note (o). — There is very great reason to question lliis conclu- 
sion of the learned author; nor is it very likely, that, at so late a period 
as 1696, a clear usurpation of an authority of this nature should have been 
either claimed by the Chancellor, or tolerated by Parliament. In Fitz- 
herbert’s Natura Brevium (p. 27, L.) a very ancient work of great author- 
ity, it is said, that, ** the King, by his leiters-patent, may make a general 
guardian for an infant, to answer for him in all actions or suits brought, or 
to be brought, in all manner of Courts.” It is added, ** And the infant 
shall have a wiit in the Chancery for to remove his guardian, directed unto 
the justices, and for to receive another, &c. ; and the Court, at their dis« 
crelion, may remove the guardian, and appoint another guardian.” 

2 Ibid. . 

3 The learned reader is referred ‘to the elaborate note of Mr. Hargrave 
to Co. Litt. 89 a.y note (70) j 16, for the objections to the jurisdiction, 
which are there fully considered ; and also to the equally elaborate note of 
Mr. Fonblanque (2 Fonbl. Eq. B. 2, Pt. 2, ch. 2, ^ 1, note (a) for the an- 
swers to those objections. The view of the matter taken in the text is 
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has beeu wsU said, that it' will scarcely be controvertedj 
that, in every civilized state, such a superintendence 
and protective power does somewhere exist. Jf it is 
not found to exist elsewhere, it seems to be a just 
inference from the known prerogatives of the Crown, 
a& parem pairicB, in analogous cases, to presume, that it 
vests in the Crown.^ It is no slight confirmation of 
this inference, that it has been constantly referred to 
such an origin in all the judicial investigations of the 
matter,® as well as in the discussions of very learned 
elementary writers.® 


almost exclusively derived from the note of Mr. Fonblanque. Lord Eldon, 
in DeManneville v, DeMannevillc, (10 Ves. 63, 64,) after referring to tha 
notes of Mr. Hargrave and Mr. Fonblanque, stated, that the latter had 
stated the principle very correctly.” See also Morgan v. Dillon, 9 Mod. 
139, 140. 

^ See Beverley’s case, 4 Co. R, 123, 124 ; Bract. Lib. 3, cap. 9 ; Eyre 
V, Countess of Shafisbury, 2 P. Will. 118, 123. See also 1 Madd, CL 
Pr. 262, 203. 

2 Eyre v. Countess of Shaftsbury, 2 P. Will. 118, 123 ; Buller v. Free- 
man, Ambler, R. 302 ; Hughes v. Science, 2 Eq. Abridg. 766 ; De Man- 
neville v. De Manncville, 10 Yes. 63, 64 ; Morgan v. Dillon, 9 Mod. 139, 
140 ; 1 Madd. Ch. Pr. 202. 

3 3 Black. Comm. 427; Fitz. Nat. Brev. 27 ; 2 FonbJ. Eq. B. 2, Pt. 2, 
ch. 2, ^ 1, note (a) ; 1 Madd. Cli. Pr. 262, 203. — In Buller v. Freeman, 
(Ambler, R. 302,) Lord Hardwicke is reported id have said, with refer- 
ence to this subject : “ This Court does not act on the fooling of guardian- 
ship or wardship. The latter is totally taken away by the statute of 
Car. II. And without claiming the former, and disclaiming the latter, it 
has a general right delegated by the Crown, as pater pat ria, to interfere in 
particular cases for the beneht of such who are incapable to protect them- 
selves. In the case of Hughes v. Science (cited in Ambler,- R. 302, Mr. 
Blunt’s note (2,). the same learned Judge said : The law of the country 
has taken great care of infants, both their persons and estates, and particu- 
larly to prevent marriages to their disparagement. For that purpose it 
had assigned them guardians ; and if a stranger married without the guar- 
dian’s consent, it was considered a ravishment of ward, and the party was 
deemed punishable by fine and imprisonment ; and so it was, if the guar- 
dian himself married the infant to another to its disparagement. And the 
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spects. The former is a personal trust in the Lord 
Chancellor, and especially delegated to him under the 


ing, infants who had lost their parents were under the protection of the 
law, which then existed, with respect to the treatment and the care nf the 
children. When that was at an end, it was thought fit, by a particular 
statute, to enable the father to make an appointment of a guardian for his 
children, giving to him the power, waich that statute gave, to select 
proper persons for that purpose. As I observed before, if he makes an im- 
proper selection, if the person whom he has so selected misconduct him- 
self, it is perfectly clear that a power has been assumed to control that 
conduct. Xow, upon what does l^ord Somers, upon what ‘does Lord Not- 
tingham, upon wliat does J^ird ITardwicke, upon what grourid does every 
Chancellor, who has been sitting on the bench in the Court of Chancery, 
since that time, place the jurisdiction? They all say, that it is a right, 
which devolves to the (’ruwn, as partnis pahim^ and, that it is the duly of 
the Crown to see that the child is propr'rly taken care of. We all know^, 
that many jurisdictions arc given to the Crow n, many powers arc given to 
the Crown ; but those powers are all to be exercised by responsible minis- 
ters. It is not the King, who takes on liiinseif to determine, who is to ho 
a proper guardian of the children ; but he is to delegate to difierenl min- 
isters the (lilTcrent kinds of powers, which belong to him, that there may 
be, according to the language of out law, persons rcspcmsible to the King 
and the people for their good conduct, in the rulmiiiistratioii of tliinr trust. 
I, therefore, have no doubt in the v\orld, that it must he taken to be a juris- 
diction riglitly assumed, for a hundred and fifty years past unquestionably 
assumed, by the C/lianccllors sitting iu the (\)iirt of Chancery. Lord 
Somers rescrnliled the jurisdiction o\er inf.ints to the care which the Court 
takes wiili respect to lunatics, and suppo.sed that the jurisdiction devolved 
on the Crown in ilie^ainc way. There is no particular law u[)on the sub- 
ject. The law merely declares, that the King has the care of the persons* 
who are of insane mind, and that he i.s to lake care of their properly. If 
they arc absolute idiots, the property devolves to him during their lives, 
and lie i.s to provide oiil^for their mainleiiarice. If they are not idiots, 
but persons w-lio have lucid intervals, then the King is to take care of their 
property, to lake care of their persons, to take care of their maintenance. 
And w'liaievcr projierty may ho accumulated in the mean lime, he is a 
trustee of it for the benefit of those wlio may he entitled at their death, or 
to them, if they should ever recover. With respect to lheca.se of infants, 
can there be a stronger proof, that it wms conceived to be reserved to the 
Crown than this : — that the ('ily of London claim, as an immemorial right, 
and aright which must have been derived to them from the Crown, the 
care of orphans, and that they have most extraordinary powers for that 
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sign-manual of the King ; and from his decree no ap- 
peal lies, except tothe King in Council.^ On the other 
hand, the latter belongs to the Court of Chancery, and 
it may be exercised, as well by the Master of the Kolls, 
as by the Lord Chancellor, and, therefore, an appeal 
does lie from the decision of the Court of Chancery in 
cases of infants to the House of Lords.^ 

§ 1336. It may be asked, why, if no particular war- 
rant be necessary to enable the Court of Chancery to 
exercise its protective power and care over inflints, a 
separate commission under the sign-manual should be 
necessary to confer on the Chancellor the jurisdiction 
oter idiots and lunatics, since that also has been refer- 
red to the protecting prerogative of the Crown iispa?r'/is 
patricc. The answer which has been given (and perhaps 
it is a true one,) is, that in point of fact, the custody of 
the persons and property of idiots and lunatics, or at 
least, of those who held lands, was not anciently in the 
Crown, but in ‘the Lord of the fee. The Statute {De 
Prcro^alivd Itcyis) of the 7th of Edward IT., ch. 9 (or, as 


purpose, exteiidinj^ lo enal)le llie r!<jurt of Orphans to commit lo Ncvvfirale 
a ))crsi)ii wild (li.-^ohoys llieir onlcr ? That has been allowcil in a (’oiirr 
of (%immon l^avv ; arid it is founded upon iisa<rc*, which niiist have been 
founded originally upon a «rrant from the Crown of such powers to the 
Corporal ion of Jjondon. I think there can he no doubt, therefore, that 
the law of this country has reserved lo the Kin^ the prerogative for 
the protection of infants, lo be executed in such a manner as the constitu- 
tion requires him tii execute all his prerogatives.” Wellesley v. Welles- 
ley, '2 Hligh, R. (N. S.) ICt) to 135. Tn papps 134 lo 13(}, the subject is 
further examined and illustrated by his Lordship. See also Id. p. 141, 
1453, Lord Manner's opinion. 

1 Sheldon v. Fortesque Aland, 3 P. Will. 104, 107, Mr. Cox’s note (A) : 
llochfort V. Karl of Kly, 0 Bro. Pari. Cas. 3*J9 ; Sherwood v. Sanderson, 
19 Ves. 285 ; Ex parte Phillips, 19 Ves. 122, 123. 

2 2 Fonbl. Eq. B. 2, Pt. 2, ch. 2, ^ 1 , note («) ; Oxenden v. Compton, 
2 Ves. jr.71,72. 
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Lord Coke and others suppose, some earlier statute,’) 
gave to the King the custody of idiots, and also vested 
in him the profits of the idiot’s lands during his life.® 
By this means the Crown acquired a beneficial interest 
in the lands ; and, as a special warrant from the Crown 
is, in all cases, necessary to any grant of its interest, 
the separate commission, which gives the Lord Chan- 
cellor jurisdiction over the persons and property of 
idiots, may be referred to this consideration.® With 
• respect to lunatics the Statute of 17 Edward II. ch. 10, 
cnacte'', that the King should provide that their lands 
and tenements should be kept without waste. It con- 
ferred merely a power which could not be considered 
as included within the general jurisdiction, antecedently 
conferred on the Court of Chancery ; and therefore, a 
sepal ate and special commission became necessary for 
the delegation of this new power.'’ There is, under the 


' Ibid. See 2 Co. Inst. 14; 2 Reeves’s Hist. ch. 12, p. 307, 308; 
1 Black, (yomin. 302, 303 ; Fitz. N. Brev. 232. 

2 Lord Coke, in 2 Inst. 11, speaking of the provision in Magna (,’haria, 
ch. 4, says: “At the making of this statute the King had not any pre- 
rogative in the custody ol the lands of idiots during the life of the iiliots; 
for if he had, this act would have provided against waste, &c., committed 
by the coiiiniitice or assignee of the King, to bo done in his possessions, 
as well a.s in the posssessions of wards. But at this lime the guardianship 
of idiots, ^^c., was to liie Jjords and others, according to the course of the 
Common Law.” — In Beverley's case (4 Co. Rep. 12fi,) it is expressly 
declared, that the ytaliite of 17 Edward II. ch. 11, is but an affirmanee or 
declaration of the Common Law. So Mr. Justice Blackatooe, in his com- 
mentaries (1 Black. Comm. 303,) treats it. Lord Cuke thinks that this 
ptrerogalive was given to the Ctonmi by some statute not now extant, in 
the reign of Edward 1., after Bracton wrote his work, and before that on 
Britton. 2 Inst. 14. See also Lord Norihington’s opinion in Ex parte 
Grinistone, Amhler, R. 707. 

2 2 Fonbl. Eq. B. 2. Pt. 2, ch. 2, ^ 1, note {a ) ; l)e Manneville De 
Manneville, 10 Ves. 03, 04; 1 Black. Comm. 303, 301. 

4 Ibid. — J.^ord Loughborough, in Oxenden i\ Lord Compton (2 Ves. jr. 
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Statute, a difference between the case of an idiot, and 
that of a lunatic, in this respect. In the case of a lu- 


71, 72 ; S. C. 4 Bro. Ch. R. 231,) considered the Statute of 17 Edw. II. 
ch. 10, as merely in adirniance of the antecedent rights of the Crown. 
His language on that occasion was : “ That leads to the principle, upon 
which the administration of tlie estates of lunatics stands ; and how it is 
committed, not to the Court of Chancery, but to a certain great oilicer of 
the Crown. The Statute (17 Edward IL ch. 10) is not introductive of any 
new right of the Oown. The better opinion inclines that way ; and the 
words of the Statute put it past all doubt. I'he object \^as, to regulate 
and define the prerogative, and to restrain the abuse of treating the estates 
of lunatics as the estate of idiots.” Again : “ ^'he course upon the Sta- 
tute has been, that the Oown has committed, Ur a certain great ofTu'er of 
the Crown, not of necessity the person who lias the custody of the Great 
Seal (namely, the Lord Chancellor or Lord Keeper,) thougli it usually 
attends him by a warrant from the (^rown, which confers no jinisdiction, 
but only a power of administration. If that power is abused, if any thing 
wrong is done, or error committed, the appeal is immediately to the King, 
and not in the ordindry course, attending the established jurisdiction of the 
kingdom. The orders, that are made by persons charged with the custody 
of lunatics, are appealable to the King in (^)uncil.*’ — Lord Afisley, in 
Ex parte Grinistone (Ambler, U. 707 ; S. C. 4 Bro. Cli. 11. 235, note,) 
said : ‘‘It (the right of ilio f^own over idiots and lunaiies) certainly ex- 
isted before the Statute lie Prerogativa Kegis. (17 Edw. 11. ch. 9, 10.) 
The writ does not go, of course ; but must he sued for. After the return 
to tiio commission, tlie Groat 8(;al, by virtue of the King’s sigri-maiiual, 
grants the ciisiody, merely to .save the application to tlie King in person. 
After the custody i.s giarited, the Gioat Seal acts in inulteis relative to the 
lunatic, lu.l under the sign-maiiual, hut by virtue of ii.s genera! pov\er, as 
keeper of the King's coiiscitMice. It is usual to lake bonds from the com- 
mittees to account and suhiiiil to orders; hut 1 do not apprehend it is abso- 
lutely necessary, 'riie Court makes many orders, and enlorccs liuMn by 
attachments, which orders, and tiie manner of eiifoicing them, arc not 
warranted by the sign-man iial, but by the general powers of the Court.*’ 
In the Corporation of Burford r. Leiithall (2 Atk. 553,) Lord lluidw'ickc 
said : “ Hefore the ('ourts of Wardship were erected, the jurisdiction was 
in this Court, both as to luiintics and idiots; tlicrefoic all these commis- 
sions were taken out in this Court, and returned here ; and, after the ('uurt 
of Wards was tilken away by act of Parliament, it reverted back to the 
Court of Chancery ; and the sign-manual of the King is a standing war- 
rant to the Lord Chancellor, to grant the custody of the lunatics, and is a 
beneficial thing in case of idiocy ; because the King could not only give 
67* 
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nalic, the King is a mere trustee ; in the case of an 
idiot he has a beneficial interest.' 


the custody of idiots, but the rents and profits of idiots’ lands to persons.” 
Again ; in Re Heli (.3 Aik. 635,) he said : “ One part of the Chancellor’s 
power, in relation to idiot’s and lunatics, is by virtue of a sign-manual of 
the King, upon his coming to the Great Seal, and countersigned by the 
two secretaries of state, empowering him to take care of such persons in 
the right of the Crown, and to make grants from time to time of the idiots’ 
or lunatics’ estates.” If one might venture to make a suggestion in a case, 
where there seems no small diversity of opinion, it would be, that, upon 
general panciples, the King, as parens polria ^ has an original prerogative 
to take care of persons and property of infants, of idiots, and of luna- 
tics, in all cases, where no other guardianship exists. So long as any 
special guardianship exists by law or custom in other persons, the preroga- 
tive of the Crown is inactive, but not sus].ended. Tlio jurisdiction gen- 
erally belongs to the Court of I’hancery, as delegate of the Crown, except 
where it is specially or personally delegated, or restricted by Statute. 
The S.atute Do Prerog. Regis, cli. t), 10, has rendered special commis- 
sion: for ceriairi purposes nece.ssary to be granted under the sign-manual ; 
and the jurisdiction being in fact committed to the same person, has, in 
practice, become mixed. If this view of the subject be adinilied to be cor- 
rect, it Will clear away some of the diiriculiics now encumbering the 
subject. 

1 In Re Fitzgerald^ 2 Sch. Lefr. 436. — The dilTcrcnce is fully ex- 
pounded by Lord’ Redesdalc, in Re Fitzgerald {2 Sch. & Lefr. 430.) — 
“ There is a difference,” said he, “ in the case of an idiot and a lunatic in 
this respect. In the case of a lunatic tlic King is a merii trustee ; in the 
case of an idiot he has a bene/iciai interest. In point of form, in the 
terms of the grant to the committee, the grant of a lunatic's estate is a 
grant liable to account; and the other is a grant to a certain degree with- 
out account; that is, the King is not bound to do more than piovido for 
the maintenance of the idiot ; and is entitled, by his prerogative, to ilte sur- 
plus of his estate. The words of the statutes (which are said in Jlevprley’s 
case, 4 (Jo. 126, 127, to be only declaratory of the Common Law) diiTer as 
to the provisions for the care of the property of an idiot and a lunatic. In 
the one case, the King, having an interest, is said ‘ to have the cusltuly of 
an idiot, his lands,* &c. &c. But with respect to the other, the words of 
the statute, and the language of those who have written on the subject, 
are, that ‘ the King shall provide, when any happen to fail of Ins wit, that 
their lands and tenements shall be safely kept uillmiit waste, ami that they 
and their household shall he maintained with the profit, and that the resi- 
due shall be kept to their use, to be delivered to them when they come to 
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§ ] 337. But, whatever may be the true origiu of the 
jurisdiction of the Court of Chancery over the persons 
and property of infants, it is now conceded, on all sides, 
to be firmly established, and beyond the reach of edh- 
troversy. Indeed, it is a settled maxim, that the King 
is the universal guardian to infants, and ought, in the 
Court of Chancery, to take care of their fortunes.* We 
shall now proceed to the consideration of some of the 
more important functions connected with this authority; 


right mind.* So tliiit the meaning simply is, that, in the one cast?, the 
King shall have :i personal benefit ; hut that, in the other, he is only to act 
as parvm iHitria\ as ihe person to take care of those who are incompetent 
to take care of themselves. And the statuto, with respect to lunatics, ex- 
pressly provides, ‘ nee rex illiquid do cxilihus recipiat ad opus sunni.’ 
These arc direct iiogiiiive words, that the King cannot tuke the profits for 
his own use ; hut, nsio wliui is not in itself profitable, as the presentation 
to a church, the King takes. Then the statute proceeds to diieet, that, 
if the party bhall die iii this eouduion, the residue shall be dislTibuted for 
the hcnefiL of his soul, acctwiliug to the superstition of the times in which 
the .staiule was made ; w hn-h is certainly now' to be taken as a directum to 
preserve the lesidue for those entitled to ihc personal estate of the lunatic 
on his death, independent of that statute.** Again, in Lysaghl i\ Koyse 
(;2 *^eh. Lefr. Ifiit,) the same I«*arned Chancellor said: "‘Some doubt 
occurs to me, as to ihe \a)idily of ihe grant of the estate of the idiot. 
Under warrant of the King’s Mgn-maiiual, countersigiicii by the Lords 
of the Treasury, the (’liancellor has the ordering and disposition of the 
persons and esi.ues of idiots and lunatics. This authiu’ily is given to him 
(as slated in the wan ant) in consuleraiion of its being his duly, as Chan- 
cellor, to issue the commissions, on which the inquiry, as to the fact of 
idiocy or loua(;y,is lo he made. 'I he warrant certainly gives to the Clian- 
cellor the right of providing fur the inamtconuce of idiots and lunatics, 
and (or the rare of ilieir persons and estates. For lunatics the (’rowii is 
mertdy a trustee. Hut iii the ea.^o of an idiot, the (^rowii is absolutely 
entitled to the [)iofnN, subject to the maintenance of the idiot. And I 
doiihi, whether the warrant, thus given to the (Hiancellor, is a warrant for 
passing letters patent, granting to any person, for his own benefit, the sur- 
plus profits of the estaUi of the idiot.** 

* Si Fonhl. Eq. H. Si, Ft. *2, ch. si, ^ I ; Wellesley v. Duke of Jlcaufort, 
2 Uusj. R. ly ; Duke of Heaufort e. Rerty, 1 F. \V'ill. 702, 706. 
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in the appointment and removal of guardians ; in the 
maintenance of infants ; in the management and dispo- 
sition of the property of infants ; and, lastly, in the 
marriage of infants. 

§ 1338. In the first place, in regard to the appoint- 
ment and removal of guardians. The Court of Chan- 
cery will appoint a suitable guardian to an infant, where 
there is none other, or none other who will, or can act, 
at least, where the infant has property ; for if the in- 
fant has no property, the Court will perhaps not inter- 
feie. I', is not, however, from any w'ant of jurisdiction* 
that it will not interfere in such a case, but from the 
want of means to exercise its jurisdiction with eflect ; 
because the Court cannot take upon itself the mainte- 
nance of all the childrea in the kingdom. It can exer- 
cise this part of its jurisdiction usefully and practically 
only where it has the means of doing so j that is to say, 
by its having the means of applying property for the 
use and maintenance of the infant." Cuardians appoint- 
ed by the Court, arc treated as officers of the Court, and 
are held responsible accordingly to it.“ 


^ See tSpcncp, in 2 Phillips, 217, 11 Jur. 399. 

2 Lord Eldon, in Wellesley v. Duke of 15e;iiiforl, 2 Russ. R. 21. — The 
Court will -appoint a guardian upon pciilit)n, without a bill beiiij^ filed ; 
and it is done upon the peliUon of the infant himself or of some person in 
his behalf. See Da Costa v. JMellish, 2 Aik. 14 ; S. C. 2 Swanst. 11. 
533, where it is heller reported; and in West’s Rep. 299; Ex parte 
Monriifort, 15 Ves. 415; Ex parle Sailer, 2 Dick. R. 709 ; Wilcox v. 
Drake, 2 Dick, Pt. 031 ; S. C. cited Jacob's R. 251, note (c) ; ('nrlis v. 
Kippon, 4 Madd. 11. 402; Ex parte Myerscongli, 1 Jack, and Walk. 151 ; 
Ex parte Richards, 3 Aik. 51S ; Ex parte Rirchell, 3 Atk. 81.3 ; Ex parle 
WoolscoiTibe, 1 Madd. R. 213; Ex parte Wheeler, 10 Ves. 256; In Re 
Jones, 1 Russ. R. 478 ; Bradsh-aw v. Bradshaw, 1 Russ. U. 528; 1 Madd. 
Ch. Pr. 167, 208. 

3 Wellesley v. Duke of Beaufort, 2 Russ. R. I, 20, 21, Post, ^ 1351. 
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§ 1338 a. The question of who are to be appointed 
guardians, is generally one of discretion, merely ; and 
the Court ordinarily* refers it to a Master, especially 
if the guardianship be contested between two or more 
parties,® to appoint guaidians, leaving the person in 
whose custody the infant actually is, to retain that cus- 
tody until the coming in of the Master’s report.® But 
if there are testamentary guardians, the Court has no 
jurisdiction to interfere. If the testamentary appoint- 
ment, however, be one that contemplates the residence 
of the child in the country of its birth, as in Scotland, 
for example, and the child be removed to a residence in 
England, it seems that the Court of Chancery in Eng- 
land will appoint guardians there ; and the testamentary 
appointment will be looked at only as an expression of 
the parent’s preferences, to which the Court will give 
great influence.'* But at the same time, the Court will 
look at all the circumstances, and not appoint the per- 
sons for whom the parent has expressed a preference, if 
they arc resident in Scotland, unless the Court is satis- 
fied that it was his intention to appoint them guardians 
generally, and not guardians for Scotland merely.® 

§ 1339. In the next place, as to the removal of guar- 
dians. The Court of Cliancery will not only remove 
guardians appointed by its own authority, but it will 
also remove guardians at the Common Law, and even 


^ Kilt a reforence to the Master is sometimes not practised. See Bond, m 
re, 1 1 Jiirisi, 114. 

2 Sec Knott V. Cottce, 2 Phillips, 11)2. 

3 Coham r. Coham, 13 Simons, 639. 

4 See Miller i\ Harris, 11 Sim. 510; Johnstone, in rcj 2 Jones & l^a- 
touche, 222. 

3 Beattie v. Johnson, 1 Phillips, Cli. 11. 17; S. C. in House of Lords, 10 
Clark Sl Fin. 42. 
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testamentary or statute guardians, whenever sufficient 
cause cau' be shown for such a purpose.^ In all such 
cases, the guardianship is treated as a delegated trust, 
for the benefit of the infant, and, if it is abused, or in 
danger of abuse, the Court of Chancery will interpose, 
not only by way of remedial justice, but of preventive 
justice.® Where the conduct of the guardian is less 


^ In Foster v. Donny, 2 Ch. Cas. 23R, the Lord Chancellor said : 
“ Where there is a guardianship hy the Common Law, this Court will in- 
termeddle and order ; but being here a guardian by act of Parliament, I 
cannot remove him or her.’’ But this doctrine seems to have been denied 
by Lord Macclesfield, in the Duke of Beaufort v. Berty (1 P. Will. 703,) 
who asserted the jurisdiction of the Court to be the same over Statute 
guardians, as over Common Law guardians. Lord Hardwickc held the 
same opinion, in Butler r. Freeman, Ambler 11. 302, and Roach v. Garvan, 

1 Ves. IfiO. Lord Eido i, in Wellesley v. Duke of Beaufort (2 Russ. R. 
1, 21, 22,) fully recognized the same doctrine, as did also Lord Redesdale 
and Lord Manners, in their opinions in Wellesley v. Wellesley, 2 Bligh, 
R. (N. S.) 128 to 130, 145, 146. In the Duke of Beaufort r. Berty (IP. 
Will. 705,) Lord Macclesfield said : “If the guardian chose to make use 
of methods that might turi# to the prejudice of the infant, the Court 
will inteifere, and order the contrary; and, that this was granted upon 
the general power and jurisdiction which it had over all trusts; and a 
guardianship was most plainly a trust.” Mr. Fonblanqiie (2 Fonbl. Eq. 
B. 2, Pi. 2, cli. 2, ^ 1, note (a,) and ^ 2, note (//,) seems to have thought, 
that a testamentary guardian cannot he removed ; although his conduct 
may be regulated by the ( ourt, and he may be reslricleJ from doing any 
acts to the prejudice of the infant. But it appears to me that he is not 
warranted in this opinion by the authorities. See Eyre v. (Jountess of 
Shafishury, 2 P. Will. 107; 1 Wooddes. Lect. 17, p. 4Gl ; Morgan v. 
Dillon, 9 Mod. 139 to 141 ; Com. Dig. Chancery ^ 3 O. 4, 5 ; Spencer v. Earl 
of Chesterfield, Ambler, R. 146 ^ Okeefe v, Casey, 1 Sch. & Lefr. 106; 
Tomhes o. Elers, 1 Dick. 88 ; Smith v. Bate, 2 Dick. 631 ; Ex parte ('rurnb, 

2 Johns. Ch. U. 439, But in Ingham r. Bickerdile (6 Madd. 276,) the 
Vice-Chancellor seems to have thought, that the Court cannot remove a 
testamentary guardian, though it might appoint some other person to super- 
intend the maintenance and education of the infant. 

2 Wellesley v. Duke of Beaufort, 2 Russel R. 1, 20, 21 ; Wellesley v. 
Wellesley, 2 Bligh, R. (N. S.) 128 to 130 ; Id. Ml, 142, 145, 146 ; Duke 
of Beaufort v. Berty, 1 P. Will. 704, 705 ; Com. Dig. Chancery^ 3 0. 4, 5, 
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reprehensible, and does not require so strong a measure 
as a removal, the Court will, upon special application, 
interfere, and regulate, and direct the conduct of the 
guardian in regard to the custody, and education, and 
maintenance of the infant ; ^ and, if necessary, it will 
inhibit him from carrying the infant out of the country, 
and it will even appoint the school whore he shall he 
educated.® In like manner, it will, in proper cases, 
require security to be given by the guardian, if there is 
any danger of abuse or injury to his person or to his 
property.® 

§ 1340. The Court of Chancery will not only inter- 
fere to remove guardians for improper conduct, but it 
will also assist guardians in compelling their warda to 
go to the school selected by the guardian, as well as in 
obtaining the custody of the persons of their wards, when 
they are detained from them. This may not only be 
done by the Chancellor, acting as any other Judge, by 
a writ of habeas corpus, but it may also be done on a 
petition, without any bill being filed in the Court.^ 

§ 1341. The jurisdiction of the Court of Chancery 
extends to the care of the person of the infant, so far as 
necessary for his protection and education ; and as to 

1 See McOiillocirs, in re, 1 Drury, 276. 

2 Duke of lieiuifort v. Berty, 1 V, Will. 703, 704 ; Do Manneville r. 
De Manncville, 10 Vcs. 65; Lyons r. Blenkin, Jacob's R. 215; Skinner 
V, Warner, 2 Dick. K. 779 ; Tombes v, Elers, 1 Dick. 88; Talbot f. Earl 
Shrewsbury, 4 Mylne & Craig, R. 672. 

3 2 Fonhl. Eq. U. 2, Pt. 2, ch. 2, § 1, note (a) ; Foster v. Denny, 2 Cli. 
Cas. 237 ; llanbury r. Walker, 3 Ch. R. 58; 1 Madd. Ch. Pr. 263, 264, 
268, 269. 

4 Eyre r. Countess of Shaftsbury, 2 P. Will. 103, 118, 120; Goodall 
V, Harris, 2 P. Will. 561 , 56*2 ; Ex parte Hopkins, 3 P. Will. 15*J, and Mr. 
Cox's note ; Hall i\ Hall, 3 Aik. 721 ; Da Costa r. Mellish, West’s B. 
300 ; S. C. 2 Swanst. 533, 537, note ; Reynolds r. Teynhain, 9 Mod. R. 
40 ; Wright v. Naylor, 5 Madd. R. 77. 
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the care of the property of the infant, for its due ma- 
nagement and preservation, and proper application for 
his maintenance.^ It is upon the former ground, prin- 
cipally, that is to say, for the due protection and edu- 
cation of the infant, that the Court interferes with the 
ordinary rights of parents, as guardians by nature, or 
by nurture, in regard to the custody and caro of their 
children.® For although, in general, parents are in- 
trusted with the custody of the persons, and the educa- 
tion of their children, yet this is done upon the natural 
presumption, that the children will be properly taken 
caro of, and will he brought up with a due education in 
literature, and morals, and religion ; and that they will 
be treated with kiudnuss and affection. But, whenever 
this presumption is removed ; whenever (for example,) 
it is found, that a liithcr is guilty of gross ill treatment 


1 Ibid. ; Clark i\ Clark, 8 Paige, II. 152 ; la le Spence, 2 Phillips Ch. 
R.217. 

2 Mr. Hargrave, in his lcar*ie(l note, 66, ^ 12, 13, to Co. Lilt. 88 7i ,has 
brought together the general principles and doctrine, applicable to guardian 
ship by nature, guardianship by soeage, and guardianship by nurture, the 
first and last of which are often confounded, and used in a loose and inde- 
terminate sense. At the Coinnuin Law, guardianship by nature is of the 
heir apparent only, (and not of all the children,) and belongs to the father 
and mother, and other ancestor, standing in that predicament to the inhint. 
It lasts until twenty-one years of age, and extends no further than the cus- 
tody of the infant’s person. Guardianship by socage, arises wholly out of 
tenure, and exists only when the infant is seized of lands or other heredi- 
taments, lying in tenure and in socage. It extends to the person, and all 
the estates (including the socage estates) of the infant, and lasts until the 
infant arrives at the age of fourteen. It belongs to such of the infant’s 
next of blood, as cannot have, by descent, the socage estate, in respect to 
which, the guardianship arises by descent, w’ithoiit any distinction between 
the whole blood and the half blood. Guardianship by nature, occurs only 
when the infant is without any other guardian ; and none can have it, ex- 
cept the father or mother. It lasts until the age of fourteen years, and ex- 
tends only over the person. See 1 Black. Comm. 461, 462 ; 2 Fonbl.Eq. 
B. 2, Pt. 2, ch. 2, § 2, note (4.) 
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or craeltj towards his iQ&nt children ; or that he is in 
constant habits of drunkenness and blasphemy, or low 
and gross debauchery ; or that he professes atheistical 
or irreligious principles or that his domestic assQciar 
tions are such as tend to the corruption and contaml* 
nation of his children or that he otherwise acts in a 
manner injurious to the morals or interests of his chil- 
dren ; in every such case, the Court of Chancery will 
interfere, and deprive him of the custody of his childien 
and appoint a suitable person to act as guardian, and 
to take care of them, and to superintend their educa- 
tion.^ [But it is only in cases of gross misconduct, that 
paternal lights are interfered with.^] As between hus-' 
band and wife, the custody of the children generally 
belongs to the husband ; ‘ and the latter cannot, by an 
agreement with his wife, alienate to her the right to 
the custody and care of the children.^ 


^ Fynn, in re, 12 Janet, 713 ; Warde v. Warde, 2 Phillips, 786 ; Thomas 
V. Roberts, 14 Jurist, 639. 

3 See Anonymous, 11 Eng. Law & Eq. R. 281, a very important case. 
But see Ball v. Ball, 2 Simons, 35. 

3 The cases on this subject are numerous. Duke of Beaufort v. Berty, 
1 P. Will 703 , Whitfield v. Hales, 13 Ves. 492 ; Do Manneville v. De 
Mannoville, 10 Yes. 59, 60, 62, 63 ; Shelley v. Westbroke, Jacob’s 
R. 266 , Lyons v. Bleiikin, Jacob’s R. 245 , Roach v. Garvan, 1 Dick. 
R. 88 , Lord Shipbrook v. Lord llinchinbrook, 2 Dick. 547 ; Crease v. Orby 
Hunter, 2 Cox, R. 242; Wellesley ti. Duke of Beaufort, 2 Russ R. 1, 
20, 21 , S C. 2 Bligh (N S ) p. 128 to 130, 141, 142; Com Dig. Chan- 
eery, 3 O. 4, 5; Ball v. Ball, 2 Simons, R 35; Ex parte Mountfort, 15 
Ves. 445. — The language, to act as guardian,” is here used with re- 
ference to the remark of Lord Eldon, in Ex parte Mountfort, (15 Yes 446,) 
where his Lordship said . ”In certain cases the Court ^11, upon petition^ 
without a bill, appoint, not a guardian, which cannot be during the father’s 
life, but a person to act as guardian.” 

^ Pulbrook, in re, 11 Jurist, 165. 

^ See North, in re, 11 Jurist, 7; Commonwealth v, Briggs, 16 Pick. 203. 

6 The People v. Mercein, 3 Hill, R. 399. 

EQ. JUR. — VOL. II. 68 
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, $ 1341 a. Considerations of another nature may often 
operate, in deciding who, as between the parents them- 
selves, sl^all have the custody of the children of the 
marriage, in cases where the parents do not live to- 
gether. Ordinarily, indeed, the father will be entitled 
to the custody of his infant children. Thus, for exam- 
ple, if the infant be a daughter and of very tender 
years, and .the mother, under all the circumstances, be 
the most suitable to take care of her person and educa- 
tion, a Court of Chancery will confer the custody on 
the moAer; when, if the infant were of riper years, 
and more discretion, and especially if a son, he would 
be intrusted for his education and superintendence to 
the custody and care of his father, if no real objection 
to his character or conduct existed.' 


^ Ex parte Wollstonecraft, 4 Johns. Ch. R. 80 ; Ex parlc Waldron, 13 
Johns. R. 419 ; The People «. Mercein, 8 Paige, R. 47, 65, 56. — In this 
last case, Mr. Chancellor Walworth said : The decision of the case, 
so far as respects the infant daughter of the relator, depends upon dif- 
ferent principles ; as, from her tender years, she is wholly incapable, at 
this time, of exercising any volition whatever in regard to her future 
residence. The Court, therefore, must, for the present, decide that ques- 
tion for her, With reference, not only to her own immediate safety, but 
also with a due regard for her future welfare. In such a case as this, it 
is not material, perhaps, to inquire, Whether the Chancellor, in qllowing 
the writ of habeas corpus, acts as a mere commissioner under the statute, 
or as a Court, proceeding by virtue of an inherent power, derived from 
the Common Law, but regulated, in the exercise of that power, by the 
special provisions of the revised statutes on the subject. Were it neces- 
sary, however, I think there would be no difficulty in showing, that the 
power of the Chancellor to issue a h€tJl)eas corpus is not derived solely from 
the statute^ but is, .also an inherent power in the Court, derived from the 
CjHUffion Law ; although the authority of this Court, as well as of the Su- 
preme Court, to award the writ, and to proceed thereon, is to be exercised 
in conformity to the several provisions of the revised statutes. (9 R. S. 
573, ^ 73.) A writ of habeas corpus ad subjiciendum, however, is not 
either by the Common Law, or under the provisions of the revised statutes, 
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$ 1342. The jurisdiction, thus asserted, to remove 
infant children from the custody of their parents, and 
to superintend their education and maintenance, i^' 
admitted to be of extreme delicacy, and of no incouo 
siderable embarrassment and responsibility. Bdt it is 
nevertheless a jurisdiction which seems indispensable 
to the sound morals, the jgood order, and the just pro- 
tection of a civilized society. On a recent occasion, 
after it had been acted upon in Chancery for one hun- 
dred and fifty years, it was attempted tp be brought 
into* question, and was resisted, as unfounded in the 
true principles of English Jurisprudence. It was, how- 
ever, confirmed by the House of Lords with entire 


the proper mode 0 / instituting a proceeding to try the legal right of a parly 
to the guardianship of an infant. This Court, therefore, upon such a writ, 
will exercise its discretion in disposing of the custody of the infant, upon 
the same principles which regulate the exercise of a similar discretion, by 
other courts and officers, who arc authorized to allow the writ in similar 
cases. And such was the decision of Chancellor Kent, in the case of 
Wollstonecraft, (4 Johns. Ch. Rep. 80,) referred to by the counsel on the 
argument. In the exercise of such a discretion, however, the natural 
riglits of parents to the custody of their infant children are not wholly to 
be lost sight of, by the Court or ofllcer before whom the writ is returnable. 
And where, as in this case, it unfortunately happens that the parents 
arc living separate from each other, either with or without a legal decree 
authorizing a suspension of matrimonial cohabitation, a summary inquiry, 
as to the relative merits and demerits of each, may frequently become 
necessary, to enable the Court to make a proper disposition of their infant 
children, who are brought up on habeas corpus. For this reason it was, 
that the relator and the defendant, in the present case, were permitted to 
occupy the Court for so many days in the investigation of the causes 
which have led to the separation between the relator and his wife ; which 
causes, the defendant insists, are suflicient to justify the wife in her refusal 
to return to matrimonial cohabitation, and to authorize liini, by the laws of 
this stale, to give to her and to her infant daughter shelter and protection.’^ 
U. S. V, Green, 3 Mason, R. 488, 485; Tho King v. De Manneville, 

5 East, R. 281 ; De Manneville v. De Manneville, 10 Ves. 58. 



808 EQUITY JUBISPBUDENCK [OH. XEXV. 

' unanimity j and on that occasion, was sustained by a 
weight of authority and reasoning rarely equalled.^ 

§ 1343. It may not be without use to glance at 
some of the leading considerations suggested on that 
occasion.® The opposition to the jurisdiction was found- 
ed upon the right of the father to have the care and 
custody of his children. That right, in a general senses 
is not to be disputed. But the true question is, whe- 
ther the father, having that right, is to be at liberty to 
abuse it. AVhy is the parent, by law, ordinarily in- 
trusted with the care of his children ? Simply, because 
it is generally supposed that he will best execute the 
trust reposed in him ; for that it is a trust, and of all 
trusts the most saertd, no one can well doubt. 

§ d-Sll. In the case of ordinary guardians, there is 
no question as to the authority of the Court. Even in 
the case of a guardian, appointed under the statute, 
which enables the father to appoint a guardian to his 
children, it is clear, that as a case of delegated trust, 
a trust, which the law has enabled the father, when he 
ceases to live, to give to others for the benefit of his 
children, the authority of the Court to interfere, and to 
control the conduct of such a guardian, in case of any 
abuse, scarcely admits of dispute. What ground, then, 
is there to deny the like authority in tlie case of a 
parent ? 

§ 1345. Why is not the conduct of a father to be 
considered as a trust, as well as the conduct of a per- 


1 \VelIesley v. Wellesley, 2 liligli, (N. S.,) 124, 128 to 145; S. C. 2 
Russ. R. 1, 20, 21 . 

2 The reasoning in ihc text is extracted from tlic very able opinion of 
Lord Redesdale, in Wellesley t;. Wellesley, 2 Bligh, R. (N. S.) 128 
to Ml. 
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son appointed as guatdian? It is true that the law 
compels the father to maintain his infant children ; but 
it does no more than compel a hare maintenance. 
He cannot be compelled, whatever his property may 
be, to allow to his children what might be deemed a 
liberal allowance for their maintenance and education : 
but only so much as is a bare maintenance. But if 
the children have property of their own, there exists 
a right to apply that property, which belongs to the 
children, most beneficially for their support and edu- 
cation. 

§ 1346. Upon what ground, is the Court, in any 
case, required to maintain children out of their own 
property, and not at the expense of their father ? It is 
because the father either has not the means, or is an 
improper person to have the care of his children. 
When it is proposed to take the maintenance and edu- 
cation of children out of his control, he may refuse to 
supply them with more than a bare maintenance ; and 
yet it may be indispensable for their character, their 
morals, their interest, and their station in society, that 
they should receive a good education. It is for that 
reason that the Court takes upon itself to apply a part 
of their property for their suitable maintenance and 
education, instead of accumulating the income of it for 
their benefit, until they are capable of taking posses- 
sion of it themselves. This jurisdiction of the Court as 
to maintenance, is unquestionable. It is a jurisdiction 
with respect to the income of the property of the chil- 
dren, to apply it for their benefit, and it stands upon the 
same general principles as other interferences of the 
Court in cases of property. 

§ 1347. It is impossible to say that the father has 
any such absolute right to the care and custody of his 
68 • . 
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children, as the objection supposes. What are the 
grounds on which the custody of the children is given 
to the father ? First, protection, then care, then educa- 
tion. Is it not clear, if the father does not give that 
protection, if he does not maintain the children, that 
the law interferes for the purpose of compelling the 
maintenance of the children ? Is it not clear, if the 
father cruelly treats the children in any manner, that 
a Court of Criminal jurisdiction will interfere for the 
purpose of preventing that ill treatment ? Upon what 
ground, then, can it be said, that there is no jurisdiction 
whatsoever in the country which can control the con- 
duct of the father in the education of his children ? If 
such a defect could exist in our jurisprudence, it would 
strike all civilized countries with astonishment. 

9 1.S48. It is said that there is nothing from which 
thi** jurisdiction can be inferred as belonging to the 
Court of Chancery, except the dicta in the books, and 
the actual exercise of it in that Court for one hundred 
and fifty years. The very circumstance of such an 
actual exercise of the authority for such a period is 
conclusive in favor, of its rightful origin ; for, in many 
cases, under the constitution of England, no other 
ground, except the actual exercise of authority, can be 
assigned for its legitimacy. The origin cannot be ascer- 
tained. How came there to be a House of Lords and a 
House of Commons ? No one has been able to ascer- 
tain the exact origin of cither. Much of the jurisdic- 
tion of the Court of King’s Bench and of the Court of 
Exchequer is beyond the reach of any man to trace to 
its source, or to say when and how it originated. 

§ 1349. The truth is, that, in the constitution of the 
Government of England, all powers in the administra- 
tion of justice which are necessary in themselves, are 
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vested in the Crown, and are so vested to be exercised 
by those ministers of the Crown to whom the jurisdic- 
tion has usually been delegated. The present jurisdic- 
tion must be taken to be delegated to the Court of 
Chancery, whenever there is a suit respecting property 
in that Court. Tf there was a suit respecting property 
in the Court of Exchequer, as a Court of Equity, to 
take care of property belonging to an infant, the Court 
of Exchequer would exercise that jurisdiction as an 
incident ; that is to say, it would take care that the 
property, which was to be administered under its direc- 
tion, should be properly administered. Such is the 
general course of reasoning, by which the jurisdiction of 
the Court of Chancery has been maintained and esta- 
blished in the highest appellate Court of England.’ 

§ 1350. It would be a subject of curious inquiry, to 
ascertain the nature and extent of the parental power 
in the Homan Law, and also the nature and extent of 
the powers and duties of guardians in the same law, 
and .the manner of their appointment; but it would 
lead us too far from the immediate object of these 
Commentaries. It is highly probable, that the Com- 
mon Law, as well as the Equity Jurisprudence of Eng- 
land, has borrowed many of its doctrines on this subject 
from this source. Guardians (who were appointed on 
the death of the father) wore, in the Roman Law, of 
two sorts; (1.) tutors, who were guardians of males 
until their age of fourteen years, and of females until 
their age of twelve years ; and (2.) curators, who were 
then appointed their guardians, and continued such 
until the minors respectively arrived at the age of 


See Wellesley v. Wellesley, 2 Bligh, (N. S.) 128 to 141. 
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■ twenty-five years, which was the full majority of the 
Roman Law. Guardians were usually selected from 
the nearest relations, and might be nominated by the 
father or mother during thoir lifetime. But they were 
required to be appointed and confirmed by the proper 
judge or magistrate of the place where the minor 
resided ; and they were removable for personal miscon- 
duct, or for ill treatment of the minor, or for bad man- 
agement of his estate. But, while any one remained 
guardian, he was bound to take care of the person of 
the minor ; to provide suitable maintenance out of his 
estate ; to superintend his morals and education ; and 
to exercise a prudent management over his estate.^ In 
many respects, indeed, the Court of Chancery, in the 
exercise of its authority over infants, implicitly follows 
the very dictates of the Roman Code. 

§ 1351. It might seem, upon principle, that this juris- 
diction of the Court of Chancery ought not to be con- 
fined to cases, where a suit is depending for property 
in that Court ; although it might well be so confined as 
to other Courts of Equity in England.® It would seem 
to belong to the Court of Chancery, as the general 
delegate of the Crown, acting as parens pulriw, for the 
protection of the persons and property of those who 
are unable to take care of themselves, and yet possess 
the means of maintenance, and are without any other 
suitable guardian and upon that ground, that it ought 


1 See 1 Domat, B. 2, tit. 1, ^ 1 to 7 ; Dig. Lib. 20, tit. 1 to 10 ; Inst. 
Lib. 1, tit. 20 to 26| and Vinn. Comm. Ibid. ; 2 Fonbl. Eq. B. 2, Pt. 2, 
ch..2, 4 3. 

8 Ante, ^ 1349. 

3 Ante, 4 1333; Duke of Beaufort v. Wellesley, 2 Russ. R. 20, 22; 
Wellesley o. Wellesley, 2 illigh (N. S.) 135 to 137 ; Butler u. Freeman, 
Ambler, R. 302 ; Smithes Prac. in Chan. 3d edition. 
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to reach all cases where the person or the property of 
the infant required the protection of the Court, without 
any inquiry whether there was a ground for actual liti- 
gation or not. But in practice it seemed to be limited 
to cases where a' suit is actually pending in Chancery 
upon a Bill hied ; even when the whole gravamen of the 
Bill is a mere fiction.' 

§ 1352. We are next led to the consideration of 
what constitutes an infant a ward of Chancery, in 
respect to whom the Court interferes in a great variety 
of cases, when it would not, if the infant did not stand 
in that predicament in relation to the Court. Properly 
speaking, a ward of Chancery is a person who is under 
a guardian appointed by the Court of Chancery.® But, 
wherever a suit is instituted in the Court of Chancery, 
relative to the person or property of an infant, although 
ho is not under any general guardian appointed by the 
Court, he is treated as a ward of the Court, and as 
being under its especial cognizance and protection.® 


^ It often occurs that a Bill is filed for the sole purpose of making an in- 
fant a ward of Chancery; but in such a case, the Bill always states, how- 
ever untruly, that the infant has property within the jurisdiction, and the 
Bill is brouoht against tho person in whose supposed custody orpow'erthe > 
properly is. Johnstone r. Beattie, 10 Clark & Fin. 42. Why such a mere 
fiction should be resorted to, has never, as it seems to me, been satisfact- 
orily explained ; and why the Lord Chancellor, exercising the prerogative 
of the Crown as 'parens pa/nVe^might not in his discretion appoint a guar- 
dian to an infant, having no other guardian, without any Bill being filed, 
seems dilTicult to understand upon principle. But the practice seems 
founded upon narrower ground. ^ 

2 See Goodall u. Harris, 2 P. Will. 560, 562 ; 2 Fonbl. Eq. B. 2, Ft. 2, 
ch. 2, ^ 1, note (6) ; see Hughes v. Science, Ambler, R. 302, note. 

3 Butler V. Freeman, Ambler, R. 301 ; Hughes v. Science, Ambler, *R, 
302, in note; Eyre v. Countess of Shaftsbury, 2 P. Will. 112; Wright 
V. Naylor, 5 Madd. R. 77; Wellesley r. Wellesley, 2 Bhgh. (N. S.) 
137. 
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§ 1352 «. The power of the Court of Chancery to 
appoint a guardiat, and make an infant a ward of the 
Court, ia not, it seems, limited to cases where • the 
infant is domiciled in the country, and actually has pro- 
perty there ; but reaches cases where the infant is but 
temporarily in the country, and all the property is in a 
foreign country. Thus an infant domiciled in Scotland, 
and having a guardian or tutor there, and being in 
England solely for purposes of education, has been held 
liable to be made a ward in Chancery upon a bill filed 
in England, although the whole property is in fact in 
Scotland, and under the power of the guardian or tutor 
there.^ 

§ 1353. In all cases where an infant is a ward of 
Chancery, no act can be done, affecting the person, or 
property, or state of the minor, unless under the ex- 
press or implied direction of the Court itself.*. Every. 


^ Johnstone v. Beattie, 10 Clark & Fin. 43. 

2 See Goodall v, Harris. 2 P. Will. 5C0, 562 ; Daniel Newton, 8 
Beavan, 485; Butler v. Freeman, Ambler, K. 302, 303 ; Hughes v. Science, 
Ambler, K. 302, note ; Johnstone v, Beattie, 10 Clarke & Fin. 42, 84, 85. 
In this case, Lord Lyndhursc said ; ** It is proper that 1 should state, that 
according to the uniform course of the Court of Chancery, which I under- 
stand to be the law of that Court, which has always been the law of that 
Court, upon the institution of a suit of this description, the plaintiff, the 
infant, became a ward of the Court — became such ward by the very fact 
of the institution of the suit ; and being a ward of the Court, it was the 
duty of the Court to provide for tiie care atid protection of the infant, and 
as the Court cannot itself personally superintend the infant, it appoints a 
guardian, who is an officer of the Court, for the purpose of doing that on 
bchair;!of the Court, and as the representative of the Court, which the 
Court cannot do itself personally. If there be a parent living within the 
jurisdiction of the Court, or if there be a testamentary guardian within 
the jurisdiction of the Court, the Court in that case does not inlerfcro for 
the purpose of appointing a person to discharge the duty, which is imposed 
upon the Court itself, of taking care of the person of the iitfant ; but the 
parent or the testamentary guardian is subject to the orders and control of 
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ac,t done without such direction, is treated as a viola- 
tion of the authority of the Court; and the offending 
party will be arrested upon the proper process, for the 
contempt, and compelled to submit to such orders and 
such punishment hy imprisonment, as are applied to 
other cases of contempt. Thus, for example, it is a 
contempt of the Court to conceal or withdraw the per- 
son of the infant from the proper custody; to disobey 
the orders of the Court in relation to tile maintenance 
‘ or education of the infant ; or to marry the infant with- 
out the proper consent or approbation of the Court.* 
Of the latter, more will be presently stated.® Indeed, 
when once the Court of Chancery has thus directly or 
indirectly assumed authority over the person or pro- 
perty of an infant, as its ward, it acts throughout with 
all the anxious care and vigilance of a parent ; and it 
allows neither the guardian, nor any other person, to 
do any act injurious to the rights or interests of the 
infant. 

^ 1354. In the next place, in regard to the main- 
tenance of infants. Whenever the infant is a ward of 
Chancery, and a suit is depending in the Court, the 
Court will, of course, upon petition, direct a suitable 
maintenance for the infant, having a due regard to the , 
rank, the future expectations, the intended profession 


the Court, precisely in the same way as an officer appointed by the author- 
ity of the Court, for the purpose of discharging the duties to which 1 have 
referred. I apprehend that is clearly the law of the Court of Chancery ; 
and it has always been so, as far as 1 have been able to understand and 
comprebend. 

1 2 Fonbl. Eq. B, 2, Pt. 2, ch. 2, ^ 1, and notes (If,) (c) ; Hughes v. 
Science, Ambler, R. 302, note (2) ; S. C. Maepherson on Infants, Ap- 
pendix I. 

2 Post, $ 1358. 
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or employment, and the property of the latter.* Bat, 
where there is already a guardian in existence, not 
deriving his authority from the Court of Chancery, and 
where there is no suit in the Court, touching the infant 
or his property, (thus making the infant guasi a" ward 
of the Court,) there formerly existed much difficulty, 
on the part of the Court, in interfering upon the peti- 
tion, either of the guardian, or of the infant, to direct a 
suitable maint^ance of the latter. The effeet of this 
doubt was, to allow the guardian to exercise his dis- 
cretion at his own peril ; and thus to leave much to his 
sense of duty ; and much more to his habits of bold, or 
of timid action, in assuming responsibility. At present^ 
a different course is pursued ; and, in ordinary cases, at 
least, where the property is small, the Court will, upon 
petition, without requiring the more formal proceedings 
by bill, settle a due maintenance upon the infant® 
Lord Hardwicke, in vindication of this latter course, 
said : “ There may be a great convenience in applica- 
tions of this kind, because it may be a sort of check 
upon infants with regard to their behavior ; and it may 
be an inducement to persons of worth to accept of the 
guardianship, when they have the sanction of this Court 
for any thing they do on account of maintenance ; and. 


1 See Wellesley v. Wellesley, 2 Bligh, (N. S.) 135 to 137. 
s 2 Fonbl. Eq. B. 2, Pt. 2, ch. 2, ^ 1, and note (d) ; "Ex parte Whitfield, 
2 Atk. 315 ; Ex parte Thomas, Ambler, E. 14C ; Ex parte Kent, 3 Bro. 
Ch. B. 88 ; Ex parte Salter, 2 Dick. R. 709 ; S. C. 3 Bro. Ch. 500 ; Ex 
parte Monnilbrt, 15 Ves. 445; Ex parte Myerscough, 1 Jac. & Walk. 
162 ; Corbet «. Tottenham, 1 B. & Beatt. 50, 00 ; Ex parte Green, 1 Jac. 
St Walk. 253 4 Ex parte Starkie, 3 Sim. R. 339 ; Ex parte Lakin, 4 Russ. 
R. 307 ; Ex parte Molesworth, 4 Russ. R. 308, note ; 1 Madd. Ch. Pr. 
207, 208, 272 ; Clay v. Pennington, 8 Sim. R. 359 ; Bridge v. Brown, 
2 Younge & Coll. New R. 181. 
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likewise, of use, in saving the expense of a suit to an 
infant’s estate.” ‘ These are considerations, which cer- 
tainly ought never to be lost sight of, in regulating the 
practice of the Court j for it seems not to be a question 
as to the jurisdiction of the Court. 

§ 1354 a. Blit, in regard to the maintenance of in- 
fants out of their own property, we are net to under- 
stand, that it is to be allowed as a matter of course, by 
a Court of Equity, either out of the income or the prin- 
cipal thereof. On the contrary, the Court will examine 
into the circumstances of the case ; and, if the father is 
of ability to maintain the infant out of his own property, 
the Court will, ordinarily, withhold all allowance from the 
property or income of the infant for the maintenance of 
the latter.® [But if the father is unable to support the 


* Ex parte Whitfield, 2 Aik. 31G. 

2 Thompson 7\ Griirm, I Oaig & Phillips; 317, 320, On this occasion, 
Lord Coitciiham said : “ If the property of the children had been derived 
from the bounty of a stranger, there could be no doubt but that the father, 
being of ability to maintain his children, could nut be entitled to any allow- 
ance out of the income of iheir property fur that purpose ; but the claim 
of the father rests upon the distinction, which has been taken between the 
cases ill which the piopcriy of the children is derived from the bounty of a 
stranger, and those in which they are entitled to it, under the marriage 
seitlcnienl of their parents, such as Mundy v. Lord Howe, Stocken 
r. Stocken, and Meacher v. Young. It appears to me, that the distinction 
between those tw’o classes of cases, has been carried quiie as far as can -be 
justified upon principle. In some of them, it has been said, that, in the 
case of marriage seulqments, the father is a purchaser, and therefore en- 
titled to an allowance for the maintenance of his children, and thereby to 
be relieved from the burden, which the law throws upon him, of mamiaiii- 
ing them himself. No doubt, he is so, if the contract, contained in the 
settlement, gives him such a benefit ; but, before he can be entitled to it, 
he must show that such was his contract. So, in the case of a legacy 
from a stranger, if the intention to be found in the construction of the will, 
appears to have been that the father should have such a benefit, the Court 
is bound to give it to him. In both cases, the question is one of construc- 
tion and intention. In all the cases referred to, there were distinct and 
Eq. JOB. — VOL. 11 . 69 
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infant, he may be allowed out of his estate j and if 
special circumstances exist, the father may be allowed 
for expenses of part maintenance.’] 

§ 1.S54 h. The Court, also, is not limited in its au- 
thority, in regard to maintenance, to cases where the 
infant is resident within the territorial jurisdiction of 
the Court, or the maintenance is to be applied there. 
But in suitable cases, and under suitable circumstances, 
it will order maintenance for an inflmt out of the juris- 
diction, talking care to impose such conditions and re- 
strictions on the party applying for it, as will secure a 
proper application of the money 


positr’e trusts to apply llic income to the maintenance of the children, ap- 
plrable, according to the construction put upon the whole of the provision, 
to the case of a surviving father. If, in these cases, the construction was 
correct, the order for maintenance must have been so ; for, if the settle- 
ment had expressed in terms, what the Court thought it sufficiently ex- 
pressed upon the consliuction of the whole of the provisions, there could 
be no doubt, but that such a trust would bo carried into pfiect. In the 
present case, I find no such trust ; I find, indeed, a power, and, in the case 
of the freehold property, which is vested in tlie infant, a mere power, at 
the discretion of the trustees, te apply part of that income, which would 
otherwise belong to the infants, for the purposes of their maintenance and 
education. If they do not exercise that power, the whole income belongs 
to the children. The failier conlcnd.% that ho, by the authority of this 
Court, can compel them to exercise that power, for the purpose of giving 
the whole or part of this income to him, this would he going far beyond 
any of the other cases. I cannot, upon this settlement, find any trust for 
the benefit of the father, or any contract, that he should be relieved, out of 
the settled property, from the burden of supporting his children.” See 
Stocken w. Stocken, 4 Sim. R. 152; S. C. 4 Mylne & Craig, 1)5 ; Mundy 
V. Lord Howe, 4 Bro. Cli. R. 223 ; Meachcr t\ Young, 2 Mylne & Keen, 
R. 490 ; Bruin v. Knott, 1 Pliillips, Ch. R. 572 ; Rice v. Tonnelc, 4 Sand- 
ford, Ch. R. 568. In re Burke, Id. 617. 

1 Sec Carmichael v, Hughes, 6 Eng. Law & Eq. R. 71. Sec also Slop- 
ford r. Lord Canterbury, 11 Sim. 82 ; Bruin r. Knott, 1 Phill. 572. 

2 Stephens r. James, 1 Mylne & Keen, 627 ; Logan Farlie, Jacob, 
R. 103 ; Jackson v. Hankey, Jacob, R. 265 ; cited also in 1 Mylne & 
Keen, 627. 
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§ 1355. In allowing maintenance, the Court of Chan- 
cery will have, a liberal regard to the circumstances 
and state of the ftimily to which the infant belongs ; 
as, for example, if the infant be an elder son, and the 
younger children have no provision made for them, an 
ample allowance will be allowed to the infant, so that 
the younger children may be maintained.^ Similar con- 
siderations will apply to a father or mother of the in- 
fant, who is in distress or narrow circumstances.® On 
the other hand, in allowing maintenance, the Court 
usually confines itself within the limits of the income 
of the property. But where the property is small, and 
more means are necessary for the due maintenance of 
the infant, the Court will sometimes allow the capital 
to be broken in upon.® But, without the express sanc- 
tion of the Court, a trustee or guardian will not be 
permitted, of his own accord, to break in upon the 
capital.* 

§ 1350. In the next place, in regard to the manage- 
ment and disposal of the property of infants. And 
here, the Court of Chancery will exercise a vigilant 
care over guardians in the management of the, property 
of the infant. It will carry its aid and protection in 


J Fonbl. Eq. B. 2, ch. 2, § 1, note (d) ; Harvey v. Harvey, 2 P. Will. 
21, 22; Lanoy v. Duke of Athol, 2 Atk. 417; Petrev. Petre, 3 Atk. 511 ; 
Burnet v, Burnet, 1 Bro. Ch. R. 179, and Mr. Belt’s note. 

2 Roach V, Garvan, 1 Ves. ICO ; Bradshaw v. Bradshaw, 1 Jac. & W. 
647 ; 1 Madd. Ch. Pr. 27.5, 276 ; Heysham v, Heysham, 1 Cox, R. 179 ; 
Allen V. Coster, 1 Beavan, R. 201. 

3 2 Fonhl. Eq. B. 2, Pt. 2, ch. 2, ^ 1, note (d) ; Barlow v. Grant, 
1 Vein. 255 ; Harvey v. Harvey, 2 P. Will. 22, 23 ; Ex parte Green, 1 Jac. 
& Walk. 253 ; 1 Madd. Ch. Pr. 276 ; Walker v. Welherell, 6 Ves. 474 ; 
In Re, England, 1 Russ. & Mylne, 409 ; Ex parte Swift, 1 Russ. & 
Mylno, 575 ; Clay v. Pennington, 8 Simons, R. 359. 

* Walker v, Wctherell, 6 Ves. 474. 
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favor of infants so far, as to reach other persons than 
those who are guardians strictly appointed. For if a 
man intrudes upon the estate of an infant and takes 
the profits thereof, he will be treated as a guardian, 
and held responsible therefor, to the infant, in a suit in 
Equity.' 

§ 1357. Guardians will not ordinarily be permitted 
to change the personal property of the infant into real 
property, or tiro real property into personalty ; since it 
may not/only affect the rights of the infant himself, 
but also of his representatives, if he should die under 
age.® But guardians may, under particular circum- 
stances, where it is manifestly fot the benefit of the 
infant, change the nature of the estate ; and the Court 
will support their conduct, if the act be such as the 
Court itself would have done, under the like circum- 
stances, by its own order. The act of the guardian, in 
such a case, must not be wantonly done ; but it must 
he for the manifest interest and convenience' of the 
infant.® It is true, that it has been said that there is 
no Equity in such a case between the representatives 
of the infant. But nevertheless, the Court has an 
obvious regard to the circumstance, that these repre- 
sentatives may be aflected thereby ; ^ and it is always 


1 2 Fonbl. Eq. B. 2, Pt. 2, ch. 2, ^ 1, and note (/) ; 1 Fonbl. Eq. B. 1, 
ch. 3, ^ 3, note (^') ; Ante, ^ 511. 

2 1 Madd Ch. Pf. 26‘), 270 ; 1 Fonbl. Eq. B. 1, ch. 2, $ 5, note {b) ; 
In wood V. Twyne, Ambler, R. 417 ; S. C. 2 Eden, R. 148, and Mr. Eden’s 
note. 

3 In wood V. Twyno, Ambler, R. 418, and Mr. Blunt’s note; S. C. 
2 Eden, R. 148, and Mr. Eden’s note: 1 Madd, Cli. R. 2G0 ; Mason i>. 
Day, Free. Ch. 310 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 5, note (/) ; Tullit v, 
Tullit, Ambler, R. 370; Ex parte Grimstone, Ambler, R. 708; Pierson v. 
Shore, 1 Aik. 480. 

4 Inwuod V, Twyne, Ambler, R. 418, and Mr. Blunt’s note ; S. C. 2 Eden, 
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inclined to keep a strict hand over guardians, in order 
to prevent partiality and misconduct^ For the pur- 
pose of preventing any such acts of the guardian, in 
cases of the death of the infant before he arrives of age, 
from changing improperly the rights of the parties, 
•who, as heirs or distributees, would otherwise be enti- 
tled to the fund, it is the constant rule of Courts of 
Equity, to hold lands purchased by the guardian with 
the infant’s personal estate, or with the rents and 
profits of his real estate, to be personalty, and distribu- 
table <as such; and on the other hand, to treat real 
property (as, for example, timber cut down on a fee- 
simple estate of the infant) turned into money, as still, 
for the same purpose, real estate.'^ On these accounts, 
and also from the manifest hazard, which guardians 
must otherwise run, it is common for them to ask the 
positive sanction of the Court to any acts of this sort.. 
And when the Court directs any such change of pro- 
perty, it directs the new investment to be in trust for 
the benefit of those who would be entitled to it, if it 
had reinained in its original state.® 


R. 117, 15-3, and Mr. Eden’s note. See also Oxenden i\ Lord Compton, 
2 Ves. jr. CO, 70; Ware v. Polhill, 11 Vcs. 278; Pierson v. Shore, 1 
Atk. 480 ; Ex parte Grimslone, Ambler, R. 707 ; S. C. 2 Ves. jr. 235, 
note. 

> Ibid. 

2 1 Madd. CIi. Pr. 200, 270 ; Gibson v. Scudamore, 1 Dick. R. 45; 

S. C. Select Cas. in Ch. C3, and Moseley, 11. 6 ; Earl of Winchelseaw. Nor- 
cliflc, 1 Vern. 431, and Mr. Haithby's nolo (3) ; Tullit v. Tullil, i^bl. R. 
370 ; Witter v. Witter, 3 p. Will. 101, and Mr. Cox’s note (1) ; ^ook t\ 
Worth, 1 Vcs. 4G1 ; Pierson u. Shore, I Atk. 480, 481 ; Mason v. Day, 
Tree. Ch. 319 ; Ex parte Grimstone, cited 4 Bro. Ch. R. 235, note; Ware 
V, Polhill, 11 Ves. 278. 

3 Ibid. ; Ashbiirton v. Ashburton, 0 Ves. 6 ; Sergeson t\ Scaly, 2 Atk. 413 ; 
Webb V, Lord Shaflsbury, 0 Madd. 100 ; Ex parte Phillips, 19 Ves. 122, 

69* 
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§ 1358. In the next place, in regard to the marriage 
of infants. This is a most important and delicate duty 


123 ; Tullit v. Tullit, Ambl. R. 370 ; 2 Fonbl. Eq. B. 1, cli. 2, ^ 5, note 
(/.) — In tjiis respect the Court of Chancery acts differently in cases of 
infancy, from what it does in lunacy. Lord Eldon, in Ex parte Phillips, 
(19 Ves. 12-2, 123,) explained the difference and the reasons of it as follows. 

In the case of the infant, the Lord Chancellor is acting as the Court of 
Chancery; not so in lunacy; but under a special, separate commission 
from the Oown, authorizing him to take care of the property, and for the 
benefit of the lunatic. In the case of the infant it is'sotticd, that, as a 
trustee out of Court cannot change the nature of the properly, so the Court, 
which is only a trustee, must act as the trustee out of Court ; and, finding 
that a change will he for the benefit of the infant, must so deal with it, as 
not to affect the powers of the infant over his property even during his in- 
fancy, when he has powers over one species of property, not over the other. 
It may be for the benefit of an infant, in many cases, that money sliould 
be laid out in land, if he should live to become adult ; but, if not, it is a 
great prejudice to liim, taking away his dominion, by tho power of dis- 
position he has over personal property, so long before he has it over real 
estate. The Court, therefore, with reference to his situation, even during 
infancy, as to his powers over properly, works the change, not to all intents 
and purposes, but witTi this qualification that, if he lives, ho may take it 
as real estate ; but without prejudice to his right over it during infancy, as 
personal property. A lunatic stands on quite a different footing. At the 
instant of a lucid interval, he has precisely the same power of disposition 
over one species of property as over the other, in different modes and forms 
I admit. The Lord Chancellor, acting under a special commission from 
the Crown, does what is fur his benefit; taking the advice and assistance 
of the presumptive next of kin and heir, as lo the management of the pro- 
perty, that may, or may not, he their own. A case has occurred of a 
lunatic, seized ex parte paterna of estate A., and cx parte malcrnd 
of estate 15. ; the latter being subject to a mortgage ; and, timber cut upon 
A. having been applied in dischargcj of the mortgage' upon 15. ; it was, on 
a question Ijelween the heir.s, held, that A. was not lo be recouped. Upon 
these grounds, had the application been, to sell a part of the real estate, 
for th^ayment of debts, the Court, finding that the maintenance of the 
lunaliW^’ould he better provided for, and his advantage promoted, by dis- 
posing of a real estate, inconvenient, ill-conditioned, &c , that it w'onld be 
for his benefit so to pay the debts, and keep together the personal estate, 
would have no difficulty in making such an application ; and so in cutting 
down timber upon the estate, augmenting the personal property, it goes as 
personal property; and the different form of disposition is nut regarded 
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of the Court of Chancery, which it exercises with great 
caution in relation to all persons who are wards of the 
Court. No person is permitted to marry a ward of the 
Court without the express sanction of the Court, even 
with the consent of the guardian. If a man should 
marry a female ward without the consent and approba- 
tion of the Court, he, and all others concerned in aiding 
and abetting the act, will be treated as guilty of a con- 
tempt of the Court and the husband himself, even 
though ho were ignorant that she was a ward of the 
Court, will still be deemed guilty of a contempt.® 

§ 1359. In all cases where the Court of Chancery 
appoints a guardian, or committee in the nature of a 
guardian, to have the care of an infant, it is accustomed 
to require the party to give a recognizance that the 
infant shall not marry without the leave of the Court ; 
which form is rarely altered, and only upon special cir- 
cumstances. So, that if an infant should marry, though 
without the privity, or knowledge, or neglect of the 


when a lucid interval arrives. Upon these principles, this sort of distinc- 
tion, whether solid or not, is settled ; and 1 think there is sudicient to 
maintain it; but, if settled, 1 have no inclmation to disturb it.’* Sec also 
Oxeriden v. Lord Compton, 2 ^"c3. jr. G9, 70 to 78 ; Kx parte Cirimstone, 
Ambler, R. 707 ; Ex pane Deg«ic,4 Rro..CIi. R. 235, note. Some statute 
provisions have been made in Eiiigland on the subject of the estate of 
infants, and the rights of guardians relative thereto, which may be found 
succinctly stated in Jeremy on Eq. Jurisd. 13. 1, ch. 5, § 3, p. 232, 233. 

1 FonbL Eq. 13. 2, Pi. 2, ch. 2, § 1, note (/;) ; Eyre v. Countess of 
Shaflshury, 2 P. Will. Ill, 112, 115; Butler v. Freeman, Arnbl. R. 302; 
Edes V. Brereton, West, 11. 348 ; More v. More, 2 Atk. 157 ; IlerberPs 
case, 3 P. Will. 110; Hughes v. Science, Ambl. R. 302, note ;*1 Madd. 
Ch. Pr. 277, 278 ; Nicholson v. Squire, 10 Ves. 259. 

^ Ibid. — Some auxiliary provisions, to secure due marriages and pro- 
tection to infants, have been made by the Marriage Act of 4 Uco. IV. ch. 
70, Avhich, however, it is here unnecessary to enumerate. They are staled 
in Jeremy on Eq. Jurisd. B. 1, ch. 5, ^ 3, p. 225, 226. 
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guardian, or committee ; yet the recognizance would in 
strictness be forfeited, whatever favor the Court might, 
upon an application, think fit to extend to the party, 
when he should appear to have been in no fault.^ 

§ 1360. With a view, also, to prevent the improper 
marriages of its wards, the Court will, where there is 
reason to suspect an intended and improper marriage 
without -its sanction, by an injunction, not only inter- 
dict the marriage, but also interdict communications 
between the ward and the admirer; and, if the guar- 
dian is suspected of any connivance, it will remove the 
infant from his care and custody, and place the infant 
under the care and custody of a committee.® Lord 
Hitrdwicke has justly remarked, that this jurisdiction 
is highly important in its exercise under both of these 
aspects ; in the first place, when it is exercised by way 
of punishment of such as have done any act to the 
prejudice of the ward ; in the next place, by the still 
more salutary and useful exercise, by way of pre- 
vention, when it restrains persons from doing any act 
to disparage the ward, before the act has been com- 
pleted.® 

§ 1301. In case of an olfer of marriage of a ward, 
the Court will refer it to a Master, to ascertain jind 
report, whether the match is a suitable one, and also 
what settlement ought to be made,^ And where a 


’ Eyrev. Countess of Shaftsbury, 2 P. Will. 112; Dr. Davis’s case, 1 P. 
Will. 698. 

® Smith V. Smith, 3 Atk. 301 ; Pearce v. ('rutchlieldt 14 Ves. 206 ; 
Beard v. Travers, 1 Ves. 313 ; Shipbrook v. Hinchinbrook, 2 Dick. 547, 
548 ; Roach v. Gatven, 1 Dick. 88. 

3 Smith V. Smith, 3 Atk. 305. 

« Ibid. 
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marriage has been actually celebrated without the sanc- 
tion of the Court, the Court will not discharge the hus- 
band, who has been committed for the contempt, until 
he has actually made such a settlement upon the female 
ward, as, upon a reference to a Master, shall, under all 
the circumstances, be deemed equitable and proper.^ 
It will not make any difference in the case, that the 
ward has since arrived of age, or is ready to waive her 
right to a settlement; for the Court will protect her 
against her own indiscretion, and the undue influence 
of her husband.® 


1 2 Fnnbl. Eq. B. Q, Pt. 2, cli. 2, ^ 1, note (^) ; Stevens v. Savage, 1 
Ves. jr. 154 ; Wincli w. James, 4 Ves. 380 ; Bathurst v* Murray, 8 Ves. 
74, 78; Ball w. Coutts, 1 V. & Beam. 300, 301, 303 ; 1 Madd. Ch. Pr. 
279 to 281. 

2 Ibid. ; Stackpole v. Beaumont, 3 Ves. 98. — What the settlement 
should be, must necessarily vary with the circumstances of the parties, and 
the nature of the case. On this point, Mr. Jeremy has well summed up the 
general result of the authorities. Jeremy on Eq. Jurisd. B. 1, ch. 5, ^ 3, 
p. 230, 231. 



826 


EQUITY JURISPRUDENCE. [CH. XXXVI. 


CHAPTER XXXVI. 

IDIOTS AND LUNATICS. 

§ 1362. With this brief exposition of the jurisdic- 
tion and doctrines of the Court of Chancery in regard 
to infants, we jnay dismiss the subject, and proceed to 
the consideration of the jurisdiction in relation to Idiots 
and Lunatics. The remarks, which have been already 
made, to distinguish the jurisdiction of the Court in 
this class of cases, from that exercised in cases of in- 
fants, have, in a great measure, anticipated, and brought 
under discussion, the explanations proper for this place.^ 
If the preceding views of this subject aro correct, the 
Court of Chancery may be properly deemed to have 
had, originally, as the general delegate of the authority 
of the Crown, as farms pairia;, the right, not only to 
have the custody and protection of infants, but also of 
idiots find lunatics, when they have no other guardian.® 
§ 1363. But the Statutes of 17 Edw. II. ch. 9, 10, 
introduced some new rights, powers, and duties of the 
Crown ; and since that period, the jurisdiction has be- 
come somewhat mixed in practice ; but it is principally 
in modern times, exerted under these statutes. The 
jurisdiction, therefore, is now usually treated as a spe- 


1 Ante, ^ 1334 to 1336, and notes. 

* Ante, J 1335, 1336 ; Beverley’s case, 4 Co. R. 126 ; i Black. Comm. 
303 ; Ex parte Grimatone, Ambler, R. 707 ; S. C. cited 2 Ves. jr. 235, 
note ; Ex pjirte Degge, 4 Bro. Ch. R. 235, note ; Oxenden ». Lord Comp- 
ton, 2 Ves. jr. 71 ; Eyre r. Countess of Shafisbury, 2 P. Will. 118, 119 ; 
Cary v. Bertie, 2 Vern. 342, 343; 2 Fonbl. Eq. B. 2, Pt. 2, ch. 2, ^ 1, 
note (a). 
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cial jurisdiction for many purposes, (certainly not for 
all,) derived from the special authority of the Crown, 
under its sign-manual, to the Chancellor personally, 
and not as belonging to him as Chancellor, or as sitting 
in the Court of Chancery. So that (it has been said) 
the sign-manual does not confer on him any jurisdiction 
but only a power of administration.* From this circum- 
stance, (as we have seen,) the practice under the two 
branches of the jurisdiction is not the same, nor *are 
the doctrines of the Judge the same in all respects.® 
Still, for the most part, they agree in substance ; and, 
in a work like the present, there would be little utility 
in a more minute and comprehensive enumeration of 
the distinctions and differences between them. 

§ 1364. But, whatever may be the true origin of the 
authority of the Crown, as to idiots and lunatics, it is 
clear that the Chancellor does not, in all cases, act 
under the special warrant by the sign-manual. The 
warrant gives to the Chancellor the right of providing 
for the maintenance of idiots and lunatics, and for the 
care of their persons and estates ; and no more.® When 
a person is ascertained to be an idiot or lunatic,* the 
Chancellor proceeds, under his special warrant, to com- 
mit the custody of the person and estate of the idiot 


* Ex parte Phillips, 19 Ves. 122 ; Oxenden v. Lord Compton, 2 Yes. 
jr. 72. 

3 Ante, ^ ISSG^and notes. 

3 Lysaght v. Royse, 2 Sch. & Lefr. 153. In order that the Chancellor 
should deal with the property of a lunatic at all, it is necessary tliat a coin- 
missiun should be taken out, or that the lunatic should be a party in a 
cause ; otherwise the Court has no jurisdiction. Gilbec p. Gilbce, 1 Phil- 
lips, Ch. R. 121. 

As to the jurisdiction of Chancery to interfere for the protection of a 
lunatic not found so by inquisition, see Nelson v. Duncombe, 9 Beav. 214.] 
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or lunatic, sometimes to the same person, and some* 
times to different persons, according to circumstances, 
and to direct for him a suitable maintenance.^ After 
the custody is so granted, and maintenance is assigned, 
the Chancellor acts in other matters, relative to lunatics, 
at least,® not under tlio Avarrant by the sign-manual, 
but in virtue of his general power, as holding the Great 
Seal, and keeper of the King’s conscience. It is usual, 
indeed, to take, bond from the committees to account 
and submit to the orders of the Court of Chancery; 
but it is not absolutely necessary so to do. The Court 
of Chancery is in the habit of making many orders, 
and enforcing them by attachment ; which orders, and 
the manner of enforcing them, arc not warranted by 
the sign-manual ; but are warranted by the general 
power of the Court.® 


1 Diirmet’s case, 2 P. Will, 2G3; Sheldon y. Forlescue Aland, 3 P. 
Will. 110 ; Lysaghl v, Royse, 2 Sch. & Lefr. 153; Ex parto Cliumley, 
1 Ves. jr. 29() ; Ex parte Baker, G Ves. 8; Ex parte Pickard, 3 Vcs. & 
B. 127. Ill the matter of Webb, 2 Phillips, Cli. R. 10. 

2 See Lysajjht i’. Royse, 2 Seh. & Lefr. 153. 

3 Ante, ^ 1335 ; Ex parte Grimstone, Ambler, R. 707 ; Ex parte Dcpge, 
4 Bro. (/li. 11. 235, note ; Ex parte Fitzj^erald, 2 Sch. & Lefr. 432, 438; 
Oxerideny. Lord Compton, 2 Vcs. jr. 69; §. C. 4 Bro. Ch.R. 231 ; Nel- 
.son V. Diincombe, 9 Beavan, R. 211. Lord Rcdesdalc, in Ex parte Fitz- 
gerald, (2 Sch. & Lefr. 438,) has gone at large into the subject. The 
following extract sufficiently illustrates the text: “The issuing of the 
commission is under the direction of the Great Seal, and the care and 
custody of4he person and estate is a matter, which, after the abolition of 
the Court of Wards and Liveries, seem to have fallen back to the Crown, 
to be provided for upon a special application for the purpose. At* the 
same time, the duty thus thrown on the Crown was often difficult. It was 
to be performed by the (’rown according to the advice upon which the 
King might constitutionally act, and it ha.s, therefore, long been the prac- 
tice, from lime to time, to authorize, by the King’s sign-manual, the per- 
.son holding the Great Seal, to exercise the discretion of the Crown in 
providing for the care and custody of the persons and estates of lunatics, 



IDIOTS AND WINATICS. 


829 


OH. XXXVI.] 

§ 1365. In regard to the mai^r of ascertaining 
whether a person is an idiot or lunatic, or not, a few 


which has been usually done by grants to committees. But I apprehend, 
that, though the discretion of the Crown has been thus delegated to the 
person, holding the Great Seal, yet the superintendence of the conduct of 
the committee in the management, both of the property and the person, 
originates in the authority of the r^ourt itself, as the Court, from which 
the commission, inquiring of the lunacy, issues, and into which the inqui- 
sition is returned and which makes the grant founded on the inquisition ; 
for which grant the sign-manual (w'hich is countersigned by the Lords 
of the treasury) is a general warrant. The reason, given in the warrant, 
for delegating the power of appointing the committee, to the person 
holding the Great Seal, is, because the jurisdiction of issuing the commis- 
sion, and, consequently, of acting upon it, is, by law, in the Great Seal. 
And 1 conceive, that the warrant itself implies no more ; and that nothing 
is communicated by it, but simply the selection of the person, to whom the 
grant shall be made. But, as tlie King is bound, in conscience, to e.Yecuto 
the trust reposed in him by the statute, and cannot do it otherwise than by 
bailiff, the Chancellor, or person holding the Great Seal, is the proper 
aiilliority to direct and control* the authority of the person so appointed 
bailiff. U is the duty, therefore, of the person holding the Great Seal, to 
see that tho committee does not use his office to the prejudice of the lunatic 
in his lifetime, or of those eniiiled to his property after his death ; that being 
manifestly llie duty of the Crown, imposed by the law, investing it with 
the care of persons in this situation.’* There is some obscurity, from the 
language used in the books, as to the point, whether the Lord Chancellor 
acts as administering the general powers of a Court of Equity, technically 
speaking, as to the orders and decrees which he makes in cases of lunacy, 
or only as keeper of the King’s conscience, and delegate of the Crown, or 
virtute officii as Chancellor, in cases beyond the special commission. The 
truth seems to be, that he acts merely as delegate of the Crown, and exer- 
cising its personal prerogative, as parem pulria^ in Chancery, and not as a 
Court of Equity, lienee it is, that, from his orders and decrees,gin cases 
of lunacy, an appeal lies to the King in council ; whereas, if he acted in 
such cases as a Court of Equity, an appeal would lie, from said orders and 
decrees, to the House of Lords. See Sheldon v. Fortescue Aland, 3 P. 
Will. 107, and note ; Oxenden v. Lord Compton, 2 Ves. jr. 69 ; S. C. 4 
Bro. Cli. R. 235; Sherwood v, Sanderson, 19 Ves. 285. Yet the lan- 
guage used in Ex parte Grimstune, Ambler, R. 707, and in 2 Sch. & Lefr. 
438, above cited, might lead to an opposite result, 

EQ. juR. — VOL. n. 70 
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words Avill suffice. ^Upon a proper petition addressed 
to the Chancellor, not as such, but as the person acting 
under the special warrant of the Crown,* a commission 
issues out of Chancery,® on which the inquiry is to be 
made, as to the asserted idiocy or lunacy of the party.® 
The inquisition is always had, and the question tried by 
a jury, whose unimpoached verdict becomes conclusive* 
upon the fact.® The commission is not confined to 
idiots or lunatics, strictly so called ; but in modern 
times it^is extended to all persons whoy from age, in- 
firmity, or other misfortune, are incapable of managing 
their own alTairs,® and thereforo are properly deemed of 
unsound mind, or non comjjoles uicntis^ 

§ 1365 a. The jurisdiction of the Court of Chancery 
ovc” lunatics is not confined to lunatics domiciled within 
the country ; but a commission of lunacy may issue 


1 See Sherwood y. Sanderson, 19 Ves. 285. 

9 This commission will be issued lo such person as is most likely to 
bring out the v^hoh^ truth as to the lunacy. In ro Webb, 2 Phillips, Ch. 
K. 10, 215; 2 Cooper, 145, 

^ Lysaght v. Iloyse, 2 Sell. & Lefr. 153 ; Ex parte Fitzgerald, 2 Sch. 
& Lefr. 439. In the mailer of Webb, 2 Phillips, Ch. U. 10; In the 
matter of Joanna Gordon, 2 Ibid. 212. 

4 See lingers v. Walker, C Parr, 371. 

^ [In New York, it has been said, the Court might issue a new commis- 
sion, if it appeared that the jury upon the first commission manifestly 
erred in their decision. lu re Lasher, 2 Barb. Ch. R. 97.] 

6 SccJ^Ionaghan, in re, 3 Jones & Lat. 258. 

7 Gibson V, Jeyes, 0 Ves. 273 ; Ptidgway r. Darwin, 8 Ves. 66 ; Ex 
parte Cranmer, 12 Ves. 410; Sherwood u. Sanderson, 19 Ves. 285. — 
Some statutes have, in modern time.s, been passed in England, relating to 
idiots, lunatics, and persons 7io/i compotes meulis^ authorizing certain acts 
to be done on- their behalf by the committee, under the direction of the 
Court of Chancery. They will he found summarily stated in Jeremy on 
Eq. Jurisd. B. 1, ch. 4, p. 213, 214. 
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where the lunatic has lands or otjier property within 
the State, although he is domiciled abroad.' 


1 '^outhcote’s oascy 2 Vcs. 402 ; Perkias's case, 2 Johns. Ch. R. 121 ; 
Petit’s case, 2 Paige, R. 174. In the matter of Gausc, 9 Paige R. 416. 
In the matter of the Princess Bariantinski, 1 Phillips, Ch. R. 375. In re 
Fowler, 2 Barb. Ch. R. 305. 
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CHAPTER XXXVIL 

MARRIED WOMEN. 

§ 1366. We may next proceed to the consideration 
of the peculiar jurisdiction exercised by Courts ol 
Equitv, in regard to the persons and property of Mar- 
ried Women j and, principally, in regard' to their pro- 
perty. It is not our design, in these Commentaries, to 
enter upon any consideration of the general doctrines 
relative to the rights, duties, powers, and interests of 
husband and wife, which are recognized at the Common 
Law. That would properly belong to a treatise of a 
ve»’y different nature. It will be sufficient for our pre- 
sent purpose, to examine those particulars only, which 
are peculiar to Courts of Equity, or in which a remedial 
justice is applied by them beyond, or unknown to, the 
Common Law. 

§ 1367. It is well known, that, at the Oommon Law, 
the husband and wife are treated, for most purposes, as 
one person ; that is to say, the very being or legal ex- 
istence of the woman, as a distinct person, is suspended 
during the marriage, or, at least, is incorporated and 
consolidated with that of her husband.' Upon this 
principle, of the union of person in husband and wife. 


1 1 Black. Comm. 442. — 1 have qualified Blackstone’s text by adding 
the words *^for most purposes for in some respects, even at law, she is 
treated as a distinct person ; as, for example, she may commit crimes sepa- 
rately from her husband ; she may act as an attorney for him, or for 
others ; she may levy a fine ; she may swear articles of peace against 
him. 
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depend almost all the legal rights, duties, and disabili- 
ties, which either of them acquire by or during the 
marriage.* For this reason, a man cannot grant any 
thing to his wife, or enter into a covenant with her ; for 
the grant would he, to suppose her to possess a distinct 
and separate existence. And, therefore, it is also gene- 
rally true, that contracts made between husband and 
wife, when single, are avoided by the intermarriage.® 
Upon the same ground it is, that, if the wife be injured 
in her person or property during the marriage, .she can 
bring no action for redress without the concurrence . of 
her husband, neither can she be sued, without making 
her husband also a party ^ in the cause.® All this is 
very different in the Civil Law, where the husband and 
wife are considered as two distinct persons ; and may 
have separate estates, contracts, debts, and injuries 
and may also, by agreement with each other, have a 
community of interest, in the nature of a partnership. 

§ 13G7 a. It is also a settled rule of the Common 
Law, founded in like principles, that, in virtue of the 
marriage, the husband becomes entitled to all the per- 
sonal estate, including the clmcs in action of the wife, 
and may appropriate the whole to his own use. Hence, 
if a promissory note or bond be given to a woman before 
marriage by a third person, to secure an annuity to her, 
upon her subsequent marriage, her husband may release 
the note or bond, and by the release of the security, the 
annuity itself is gone.® It would be otherwise, if the 


• Ibid. 9 Ibid. 

8 1 Black. Comm. 443. 

4 Ibid. 444 ; 1 Fonbl. Eq. B. 1, ch. 2, § C, and note (A). 
6 Hare v. Beecher, 12 Simons, R. 465, 46*^. 


70» 
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annuity were secured on land, for then the husband 
could not release it without the concurrence of his wife ; 
and, in order to extinguish the security, she must join 
with him in levying a fine of the land.* 

§ 13C8. Now, in Courts of Equity, although the prin- 
ciples of law, in regard to liusband and wife, are fully 
recognized and enforced in proper cases, yet they are 
not exclusively considered. On the contrary. Courts of 
Equity, for many purposes, treat the husband and wife 
as the Civil Law treats them, as distinct persons, capable 
(in a limited sense) of contracting with each other, of 
suing each other, and of having separate estates, debts, 
and interests.® A wife may, in a Court of Equity, sue 
her husband, and be sued by him.® And, in cases 
respecting her separate estate, she may also be sued 
wUhout him ; * although ho is ordinarily required to bo 
joined, for the sake of conformity to the rule of law, as 
a nominal party, whenever ho is within the jurisdiction 
of the Court, and can be made a party.® 

§ 13G9. In the further illustration of this subject, we 
shall consider, first, the cases in which contracts be- 
tween husband and wife will be recognized and enforced 
in Equity ; secondly, the manner in which a wife may 
acquire a separate estate, and her powers and interest 


1 Ibid. 

- Arundcll v. Phipps, 10 Vcs. Ill, 119 ; Livingston v. Livingston, 
2 Johns* (^h. R. 539. 

3 Cannel v. Ruckle, 2 P. Will. 243, 244. 

4 Dubois V. Hole, 2 Vern. 613, and Mr. Kaithby’s note (1). See Tra- 
vers V. Bulkeley, 1 Ves. 3H3 ; 1 Foiibl. Eq. B. 1, ch. 2, ^ 6, notes (/) and 
(*p) ; Brooks V. Brooks, Prec. Cli. 21; Kirk v. Clark, Prec. ( h. 275; 
Lamperll^ Lamport, 1 Vcs. jr. 21 ; GrilHih r. Hood, 2 Ves. 452. 

6 See Lilia v. Airey, 1 Ves. jr. 278 ; 1 Fonbl. Eq. B. 1, ch. 2, § 6, 
note (p). 
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therein ; thirdly, the equity of the wife to a settlement 
out of her own property, not reduced into the posses- 
sion of her husband ; and, fourthly, her claim in Equity 
for maintenance and alimony. 

§ 1370. And first, in regard to contracts between 
husband and wife. By the general rules of law, rfs has 
been already stated, the contracts made between hus- 
band and wife before marriage, become, by their matri- 
monial union, utterly extinguished.* Thus, for example, 
if a man should give a bond to his wife, or a wife to her 
husband, before marriage, the contract created thereby 
would, at law, be discharged by the intermiarriage.* 
Courts of Equit}'', although they generally follow the 
same doctrine, will, in special cases, in furtherance of, 
the manifest intentions and objects of the parties, carry 
into effect such a contract made before marriage between 
husband and wife, although it would be avoided at law.®- 
An agreement, therefore, entered into by husband and 
wife, before marriage, for the mutual settlement of their 
estates, or of the estate of .either upon the other, upon 
the marriage, even without the intervention of trustees,* 
will be enfqj’ced in Equity, altlfough void at law ; ® for 
Equity will not suffer the intention of the parties to be 
defeated by the very act which is designed to give 
effect to such a contract.® On this ground, where a wife 


^ Co. Litt. 11*3 < 1 , 187 h; Com. Dig. Baron (J' Feme, D. 1 ; Ante ^ 1307. 

2 Com. Dig. Baron 4* Feme, D. 1 ; Cro. Car. 551 ; Co. Litt. 264 h. 

3 Rippon 0 . Dowding, Ambler, R. 566, and Mr. Blunt’s note. 

4 Strong 7\ Skinner, 4 Barbour, 546. 

5 See Neves v. Scott, 9 How. U. S. R. 19G ; Imlay r. Huntington, 20 

Conn. 1 ; West v. Howard, 20 Conn. 581 ; De Barante v, Gott, 6 Bar-* 

bour, 40*2 ; Healy v. Rowan, 5 Grattan, 414. 

3 Moore V. Ellis, Bunb. R. 205 ; Fursor v. Penlon, 1 Vern. 408 ; Cot- 
ton V. Cotton, Free. Cli. 41 ; S. C. 2 Vern. 290, and Mr. Raithby’s note ; 
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before marriage, gave a bond to lier intended husband, 
that, in case the marriage took effect, she would convey 
her estate to him in fee, the bond was, after the mar- 
riage, carried into effect in Equity, although it was dis- 
charged at law. Upon that occasion the Lord Chancel- 
lor ^id: ‘‘It is unreasonable that the intermarriage, 
upon which' alone the bond was to take effect, should 
itself be a destruction of the bond. And the founda- 
tion of that notion is, that at law the husband and wife, 
being one person, the husband cannot sue the wife on 
this agreement ; whereas, in Equity, it is constant ex- 
perience’ that the husband may sue the wife, or the wife 
the husband; and the husband might sue the wife upon 
this very agreement." ^ 

5 1371. Even at law a bond, given by a husband to 
h's intended wife, upon a condition not to bo performed 
in his lifetime, (as, for instance, to leave her at his death 
£1,000,) would not be extinguished by the intermar- 
riage ; for marriage extinguishes such contracts only as 
are for debts or things, which are due in pnvBenii, or in 
ftUuro, or upon a contingency which may occur during 
the coverture. But wh’ere the debt or thiqg cannot be 
due until after the coverture is dissolved, the contract is 
only suspended, and not extinguished during the cover- 
ture.^ A fortiori, such an agreement would be specifi- 
cally decreed in a Court of Equity.® Therefore, where 


BradUh v. Gibbs, 3 Johns. Ch. R. 523, 640 to 647 ; I Fonbl. Eq. B. 1, 
cb. 2, ^ 6, notes (n) and (o). 

I Cannel v. Buckle, 2 P.'Will. 243, 244 ; S. C.^ Eden, R. 252 to 254. 
8 Gage V, Acton, Com. Rep. 67, 68 ; S. C. 1 Lord Rayin. 510 ; S. C. 
1 Salk. 325 ; 'Milbonrn v. Ewart, 5 T- Rep. 381 ; 1 Fonbl. £q. IJ. 1, ch. 2, 
^ 6, note (n). 

3 Acton V. Acton, Free. Ch. 237 j S. C. 2 Vern. 480; Watkyns v. 
Watkyns, 2 Atk. 96 ; Frebblo v. Boghurst, 1 Swanst. B.3J6, 319; Lam- 
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a husband covenanted before marriage with his intended 
wife, that she should have power to dispose of £300 of 
her estate, ho was afterwards held bound specifically to 
perform it.^ The wife may even execute a power to dis- 
pose of property so reserved to her, in favor of her hus- 
band.® . 

§ 1372. In regard to contracts made between hus- 
band and wife after marriage, a fortiori, the principles 
of the Common Law apply to pronounce them a mere 
nullity; for there is deemed to be a positive inca- 
pacity in each to contract with the other. But, here 
again, although Courts of Equity follow the law, they 
will, under particular circumstances, give full effect and 
validity to post-nuptial contracts.® Thus, for example, 
if a wife, having a separate estate, should, Iona fide 
enter into a contract with her husband, to make him a 
certain allowance out of the income of such separate 
estate for a reasonable consideration, the contract, 
although void at law, would be held obligatory, and 
would be enforced in Equity.* So, if the husband 
should, after marriage, for good reasons, contract with 
his wife, that she should separately possess and enjoy 


pert V. Lampert, 1 Vcs. jr. 21 ; Com. Dig. Baron Feme, D. 1 ; Id. Chan- 
cenjy 2 M. 11 ; Newlaiid on Contr. ch. 6, p. Ill, 112; 1 Fonbl. £q. B. 1, 
ch. 2, ^ 6, note (ri) ; liippon v, Dawding, Ambler, R. 566, and Mr. Blunt’s 
note. There are some early cases the other way, but they are now over- 
ruled. Darccy v. Chute, 1 Ch. Cas. 21 ; Fridgeon v. Executors of Prid- 
geon, 1 Ch.Cas. 117, 118. 

* Fursor u. Ponton, 1 Vern. 408, and Mr. Raithby’s note; Wright e. 
Cadogan, 2 Fden,R. 252 ; Cora. Dig. Baron Feme, D. 1 ; Id. Chancery, 
2 M. 31 ; Bradish v, Gibbs, 3 Johns. Ch. R. 540, 544. 

» Bradish t*. Gibbs, 3 Johns. Cli. R. 523, 536. But see Milnes v. Busk, 
2 Vcs. jr. 498. 

3 1 Fonbl. Eq. B. 1, ch, 2, ^ 6, note (»). 

* More V. Freeman, Bunb. R. 205. 
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property bequeathed to her, the contract would be up- 
held in Equity.* So, if husband and wife, for a horn 
fide, and valuable consideration, should agree that he 
should purchase land and build a house thereon for her, 
and she should pay him therefor out of the proceeds of 
her own real estate ; if he should perform the contract 
on his side, she also would be compelled to perform it 
on her side.® Nay, if an estate should be devised to a 
husband* for- the separate use of his wife, it would be 
considered as a trust for the wife, and he would be com- . 
polled to perform it.® 

§ 1373. It is upon similar grounds that a wife may 
become a creditor of her husband by acts and con- 
tracts during marriage ; and her rights, as such, will be 
enforced against him and his representatives. Thus, 
for example, if a wife should unite with her husband to 
pledge her estate, or otherwise to raise a sum of money 
out of it to pay his debts, or to answer his necessities, 
whatever might be the mode adopted to carry that 
purpose into effect, the transaction would, in Equity, be 
treated according to the true intent of the parties.. She 
would be deemed a creditor or a surety for him, (if so 
originally understood between them,) for the sum so 
paid ; and she would be entitled to reimbursement out 
of his estate, and to the like privileges as belong to 
other creditors.* 


1 Harvey v. Harvey, 1 P. Will. 125, 126 ; S. C. 2 Vern. R. 659, 760, 
and Mr. Raithby’s note ; Corn. Dig. Chancery, 2 M. 11, 12, 14 ; Uradish 
V. Gibbs, 3 Johns. Ch. R. 523, 540. 

2 liivingstqn ». Livingston, 2 Johns. Ch. R. 537, 539. See also Towns- 
hend v. Windham, 2 Vcs. 7. 

3 Darley v. Darley, 3 Atk. 399 ; Rich ». Cockell, 9 Ves. 375 ; Post, 
^ 1377 a, 1380. 

♦ Tato V. Austin, 1 P. Will. 264, and Mr. Cox’s note ; S. C. 2 Vern. 
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§ 1374. In respect also to gifts or grants of property 
by a husband to his wife after marriage, they are ordi- 
narily (but not universally) void at law.* But Coprts 
of Equity will uphold them in many cases where they 
would be held void at law; although, in other cases, the 
rule of law will be recognized and enforced. Thus, for 
example, if a husband should, by deed, grant all his 
estate or property to his wife, the deed would be held 
inoperative in Equity, as it would be in law ; for it 
could in no just sense be deemed a reasonable provision 
for her (which is all that Courts of Equity hold the 
wife entitled to); and, in giving her the whole, he 
would surrender all his own interests.® 

§ 1375. But, on the other hand, if the nature and 
circumstances of the gift or grant, whether it be ex- 
press or implied, are such that there is no ground to 
suspect fraud, but it amounts only to a reasonable pro- 
vision for the wife, it will, even though made after cov- 
erture, be sustained in Equity.® Thus, for example, 
gifts made by the husband to the wife during the cov- 
erture, to purchase clothes, or personal ornaments, or 
for her separate expenditures, (commonly called pin- 
money,) and personal savings and profits made by her 
in her domestic management, which the husband allows 


689, and Mr. llaitliby’s note; Neimcewicz v. Gahn, 3 Paige R. 611; 
Pawlct V, Delaval,2 Ves. 603, 669 ; Clinton v. Hooper, 3 13ro. Ch. R. 201 ; 
innea v, Jackson, 16 Ves. 356, 367 ; S. C. 1 Bligh, R. 101, 114, 115 to 
127 ; 1 Eq. Abridg. 62 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 6, note (n) ; 1 Roper 
on Husb. and Wife, ch. 4, ^ 1, p. 143 to 162. 

1 See Martin t*. Martin, 1 Green). R. (Rennets’ Ed.) 394. 

2 Beard V. Beard, 3 Atk, 72. 

3 Walters. Hodge, 2 Swanst. R. 106, 107; Lucas v, Lucas, 1 Atk. 
270, 271. 
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her to apply to her own separate use/ will be held to 
vest in her, as against her husband, (but not as against 
his preditors,) an unimpeachable right of property there- 
in, so that they may be treated as her exclusive and 
separate estate.® It is true that Courts of Equity will 
require clear and incontrovertible evidence to establish 
such gifts, as a matter of intention and fact ; but when 
that is established, full eflect will be given to them.® 
A forUori, such allowances provided for by marriage 
articles, or by a settlement before marriage, even with- 
out the interventipn of trustees, will be deemed valid 
in Equity, to all intents and purposes, not only against 
the husband, but also against his creditors. And if 
such allowances are invested in jewels, or other orna- 
ments, or property, the latter will be entitled to the 
same protection against the husband and his creditors.'* 
V 1375 a. Pin-money is ii very peculiar sort of gift 
for a particular purpose and object, and, whether it is 
secured by a settlement or otherwise, it is still required 
to bo applied to those purposes and objects.® It is not 
deemed to be an absolute gift, or, as it is sometimes 
said, out and out, by the husband to the wife. It is not 
considered like money set apart for the sole and sepa- 

1 Slanning v. Style, 3 P. Will. 337. ^ 

2 2 Roper on Husb. and Wife, cli. 17, ^ 1, p. 132, 137 to 139 ; Wilson 
V. Pack, Prec. Ch. 295, 297 ; Sir Paul Neal’s case, cited in Free. Ch. 44 ; 
Lucas V, Lucas, 1 Atk. 270 ; Walter v. Hodge, 2 Swanst. 106, 107 ; Gra- 
ham V. Londonderry, 3 Atk. 39.3 to 395. 

3 McLean v. Longlands, 5 I'es. 78, 79 ; Walter v, Hodge, 2 Swanst. U. 
103 to 107. 

* Jbid. ; 2 Roper on Husb. and Wife, ch. 18, ^ 4, p. 165, 166 ; 1 Roper 
on Husb. and Wife, ch. 8, ^ 1, 2, p. 288 to 827 ; Offley v. Ofllcy, Prec. 
Ch.26, 27. 

3 Jodrell V. Jodrell, 9 Beavan, R. 45. 
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rate use of the wife daring coverture, excluding the 
jiis mariti. But it is a sum set apart for a specific pur- 
pose, due or given to the wife, in virtue of a partUular 
arrangement, payable and paid by the husband in virtue 
of that arrangement, and for that specific purpose. Pin- 
money is* a sum paid in respect to the personal expense 
of the wife, for her dress and pocket-money ; and hence, 
as the very name seems to import, it has a connection 
with her person, and is to deck and attire it. The hus- 
band, therefore, as well as the wife, may be said to have 
an interest in it ; for the wife is to dress (it has been 
said) according to his rank, and not her own. It is 
upon this ground that Courts of Equity refuse to go 
back to call upon the husband to pay beyond the 
arrears of a year, although stipulated for by a marriage 
settlement ; for the money is meant to dress the wife 
during the year, so as to keep up the dignity of the hus- 
band, and not for the accumulation of the fund. This 
provides a check and control to the husband. It pre- 
vents the wife from misspending the money. It secures 
the appropriation of the money to its natural and 
original purpose. It is with this view, quite as much 
as on account of the presumed satisfaction by acqui- 
escence, that Courts of Equity have establi.shed the 
principle above stated, not to allow the wife to claim 
pin-money beyond the year. On the same ground it is 
that the personal representatives of the wife are not 
allowed to make any claim for the arrears of pin-money, 
not even for arrears of a year ; for the allowance has a 
solo regard to the personal dress and expenses of the 
wife herself during that period. And hence, also, it is, 
that if the wife becomes insane, and remains so until 
her death, if the husband has maintained her, and taken 
suitable care of her, according to her rank and condi- 

EQ, J0R. — VOL. II. 71 
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tion, Courts of Equity will not allow her personal repre- 
sentatives to make any claim for any arrearages of pin- 
money, even secured by a marriage settlement.^ 


« Howard v. Digby, 8 Bligh, B. 224, 246 to 250 ; Id. 252, 257, 261, 262, 
266, 267, 269, ‘271. The whole of this section is abstracted from the 
elaborate and able opinion of the Lord Chancellor in this case. In one 
part of his opinion the noble Lord said : It is w'onderful, indeed, how 
little there is to be found upon the subject of pin-money, notwithstanding 
its oc.turring almost every time that a marriage takes place among persons 
of large fortune. You cannot even get a definition Irom the books, upon 
which you can rely ; you cannot trace the line which divides it from the 
separate property of the wife with any distinctness, or in a way on which 
you can depend. And as to authority, either of decisions, or (//cfa, or text 
writers, or o/j/tt r dicta of J'ldges, there is nothing that furnishes a clear and 
steady light on the subject ; the cases running from pin-money into sepa- 
rate estate, and from separate estate into pin-money, in such a way, that 
when a text writer quotes a case, Brodie r. Barry, (2 Ves. & B. 36,) for 
instance, in suppuu of a doctrine touching pin-money, you look at the 
book, and fiml it has nothing to do with pin-money, and does not support 
the proposition for which it is cited.** Again, “ It is a very material fact, 
in a case where authority is so little to be had, that the general opinion of 
all those who give pin-money, either to their own wives or to the wives of 
their sons, upon marriage, should be entirely coincident with the view, to 
which the argument had led, namely, that it is a sum allow'ed to save the 
trouble of a constant recurrence by the wife to the husband upon every oc- 
casion of a milliner’s hill, upon every occasion of a jeweller’s account 
coming in. T mean not the jew'eller’s account for the jcw'els, — because 
that is a very dificrenl question, — but I moan for the repair and the wear 
and tear of trinkets, and for pocket-money and things of that sort ; 1 do 
not, of course, mean the carriage, and the house, and the gardens, but the 
ordinary personal expenses. It is in order to avoid the necessity of a per- 
petual recurrence by the wife to the husband, that a sum of money is 
settled at the marriage, which is to be set apart ro the use of the wife, for 
the purpose of bearing those personal e.xpcnses.’* Again, “ It is meant 
for the wife’s expenditure on her person, — it is to meet her personal ex- 
penses and to deck her person suitably to her husband’s dignity, that is, 
suitably to the rank and station of his wife. It is a fund, which she may 
be made to spend during the coverture by the intercession and advice, and 
at the instance of her husband. 1 will not go so far as to say, because it is 
ndt necessary for the purpose of this argument, that he might hold back 
her pin-money, if she did not attire herself in a becoming way. I should 
not be afraid, however, of stretching the proposition to that extent. But 
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§ 1376. Under the like consideration, in a great mea- 
sure, falls the right of the wife to her paraphernalia; a 
term originally of Greek derivation (where it means 
something reserved over and above dower, or a dotal 
portion) and afterwards imported into the Civil Law, 
and from thence adopted into the language of the Com- 
mon Law,^ in which it includes all the personal apparel 
and ornaments of the wife, which she possesses, and 
which are suitable to her rank and condition in life.® 

1 am not bound here to do so, because, if, during her coverture, a claim 
were made by her, (and this is one distinction between the claim of the 
wife and the claim of her personal representatives after her death,) the 
absurd and incredible state of things that I have put, as the consequence 
of their argument, — the case of her attiring herself in an unbecoming 
manner, never could happen, if the pin-money is only to be claimed by 
herself; for in that case the Duke would of course say, * If you do not 
dress as you ought to do, what occasion have you for pin-money 1 ’ He 
need not refuse, but he remonstrates ; he uses that influence which the 
law supposes him legitimately to have over his wife, and sees that the fund 
is duly expended for its proper purpose. Now, the purpose is not the 
purpose of the wife alone; it is for the establishment; it is for the joint 
concern ; it is for the maintenance of the common dignity ; it is for the 
support of that family, whose brightest ornament very probably is the 
wife; whose support and strength is the husband, but whose ornament is 
the wife. It is to support the dignity and splendor of the joint establish- 
ment, consisting of husband and wife, that part of the whole expenditure 
is for the support of the wife herself. Then, does it not follow from thence 
that the husband has a direct interest in the expenditure of the pin-money ? 
He has a right to have the pleasure of it, to have the credit of it, to be 
spared the jeyesoro of a wife appearing as misbecomes his station. That is 
the destination and the object of pin-money.” Post, $ 1396, 14S5, note. 
See Jodrell v, Jodrell, 9 Beavan, K. 45. 

I Si res dentur in ea, qua? Grasci irapai^epva dicunt, quaj Galli peculium 
appellant. Dig. Lib. 23, tit. 3, 1. 9, ^ 3. As to these, the Code declared : 

Ut vir in his rebus, quas extra dotem mulier habet, quas Graeci irapaocpra 
dicunt, nullam uxore prohibente habeat communionem, nec aliquam ei ne- 
cessitatem imponat, &c. Nullo modo (ut dictum est) inuliere prohibente, 
virum in paraphernis se volumus immiscere. Cod. Lib. 5, tit. 14, 1. 8 ; 

1 Domat, B. 1, tit. 9, ^ 4, p. 180 to 182. 

s 2 Black. Comm. 435. 
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At law, the husband in his lifetime may dispose of her 
paraphernalia, excepting, indeed, her necessary apparel; 
and they are liable to the claims of creditors, with the 
like exception.^ But the wife is, even at law, entitled 
to her paraphernalia against his representatives; for 
the husband cannot by will dispose of them, or leave 
them to his representatives.* Courts of Equity fully 
recognize this right of the husband and his creditors ; 
although, in -case of the latter, if there .are any other 
personal assets of the husb.and, they will, after his death, 
be marshalled against his representatives in favor of the 
widow.® 

§ 1377. There is, however, a distinction upon this 
subject of paraphernalia, which is entitled to considera- 
tion. Where the husbjind, either before or .after niar- 
riage, gives to his wife articles of paraphernal nature, 
they are not tre.ated as absolute gifts to her, as her 
own separate property; for, if they were, she might 
dispose of them at any time, and he could not appro- 
priate them to his own use. But they are deemed as, 
technically, par.aphern.alia, to bo worn by the wife as 


1 2 Black. Comm. 435, 436 ; Graham v. Londonderry, 3 Atk. 393 ; 
Townsend v, Windham, 2 Ves. 7; Burion v, Pierponl, 2 P. Will. 79; 
Parker v, Harvey, 4 Bro. Pari. R. 609, by Tomlins ; 8. (J. 3 Bro. Pari. 
Cas. 187 ; Howard v. Menifee, 5 Pike, Arkansas, 608. 

8 Ibid. ; Tipping v. Tipping, 1 P. Will. 729, 730 ; Seymore v, Tresilian, 
3 Atk. 358, 359 ; Ridout v. Earl of Plymouth, 2 Aik. 105 ; Norihey v. 
Northey, 2 Atk. 77 ; S. C. 9 Mod. R. 270. 

3 Ante, ^ 568 ; Townsend v. Windham, 2 Ves. 7; Tipping w. Tipping, 
1 P. Will. 729 ; Burton v. Pierponl, 2 P. Will. 79, 80 ; Tynt r. Tynt, 2 P. 
Will. 542, 544, and Mr. Cox's note (1) ; Probertv. Clilford, Ambler, R.6, 
and Mr. Blunt's note ; Incledon v. NorUiroie, 3 Aik. 438 ; Snclson v. Cor- 
bett, 3 Atk. 369; Aldrich v. Cooper, 8 Ves. 397 ; Boynton v. Parkliurst, 
1 Bro. (;h. R. 576 ; S. C. 1 Cox, 106 ; Aguilar v, Aguilar, 5 Madd, R. 
414 ; 2 Roper on Hash, and Wife, ch. 17, ( 3, p. 144, 145, and note. 
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ornaments of her person ; and so to he deemed gifts svh 
modo only.^ . But, if, the like articles were bestowed 
upon her by a father, or by a relative, or even by a 
stranger, before or after marriage, they would be 
deemed absolute gifts to her separate use ; and, then, if 
received with the consent of her husband, he could not, 
nor could his creditors, dispose of them any more than 
they could of any other property received and held to 
her separate use.® 

§ 1377 a. And although (as we have seen^) post- 
nuptial contracts for a settlement entered into by hus- 
band and wife, or husband and wife and children, will 
not, if they are purely voluntary, be enforced against 
the husband, or his heirs, or personal representatives j 
yet this doctrine is to be received with this qualifica- 
tion, that it is done in pursuance of a duty on the part 
of the husband, which a Court of Equity would enforce. 
For, if a husband should voluntarily enter into a con- 
tract to make a settlement, or should actually msike a 
settlement upon his wife and children, in consideration 
of personal property coming by distribution or bequest 
to her from her relatives, to no greater extent than 
what a Court of Equity would, upon a suitable applica- 
tion, by a bill, direct him to make, in such a case, the 
postnuptial contract, or settlement, will not only be 
held valid and obligatory upon him and his representa- 
tives, but equally so against his creditors.^ 


1 Graham r. Londonderry, 3 Aik. R. 393 to 895; Ridout u. Earl of Ply- 
mouth, 2 Atk. 104. 

3 Graham v. Londonderry, 3 Atk. 393 to 395 ; 2 Roper on Hush, and 
Wife, ch. 17, ( 3, p. 143. In re Grant, 2 Story 312. 

3 Ante, ^ 95, 169, 433, 706 r/., 789, 793, 973, 987, 1040 h, 

^ Wickee w. Clarke, 8 Paige, R. 161 ; Seward r. Jackson, 8 Cowen, R. 
406 ; Ante, ^ 372, 1372, 1373 ; jBoat, ^ 1415. 

71* 
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§' 1378. In the next place, as to the manner in 
Tphich a married woman may acquire a separate estate, 
and as to her powers and interests therein. It is well , 
known that the strict rules of the old Common Law 
would not permit the wife to take or enjoy any real or 
personal estate separate from or independent- of her 
husband. And, although these rules have been in 
some degree relaxed and modified in modern times, 
yet they have still a very comprehensive influence and 
operation in Courts of Law.^ On the other hand. 
Courts of Equity have, for a great length of time, 
admitted the doctrine, that a married woman is capable 
of taking real <ind personal estate to her own separate 
and exclusive use; and that she has also an incidental 
power to dispose of it.^ 

§ 1379. The power to hold real and personal pro- 
perty to her own separate and exclusive use, may bo, 
and often is, reserved to her by marriage articles, or by 
an actual settlement made before marriage; and, in 
that case, the agreement becomes completely obliga- 
tory between the parties after marriage, and regulates 
their future rights, interests, and duties. In like man- 
ner, real and personal property may be secured for the 
separate and exclusive use of a married woman after 
marriage; and thus the arrangement may acquire a 
complete obligation between the parties.® 

§ 1380. It was formerly supposed that the interpo- 


* See Coomes u. Elling, 3 Aik. 679 ; 2 Roper on Ilusb. and Wife, ch. 
18, p. 151. See Agar w. Bleth^n, 1 Tyrw, & Orang. 160. 

2 1 Fonbl. Eq. B. 1, ch. 2, ^ 6, note (n) ; 2 Roper on Husb. and Wife, 
ch. 18, p. 151 to 266. 

3 Ibid. ; Ante, ^ 372, Post, 1415; Wickes v, Clarke, 8 Paige, R. 
161. 
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sition of trustees, was, in all arrangements of this sort, 
whether made before or after marriage, ihdispensable 
for the protection of the wife’s rights and interests. In 
other words, it was deemed absolutely necessary, that 
the property, of which the wife was to have the sepa- 
rate and exclusiye use, should be vested in trustees for 
her benefit; and that the agreement of the husband 
should be made with such trustees, or, at least, with 
persons capable of contracting with him for her benefit.^ 
But although, in strict propriety, that should always 
be done, and it usually is done in regular and well 
considered settlements, yet it has for more than a cen- 
tury been established in Courts of Equity, that the 
intervention of trustees is not indispensable;® and that, 
whenever real or personal property is given or devised, 
or settled upon a married woman, either before or after 
marriage, for her separate and exclusive use, without 
the intervention of trustees, the intention of the parties 
shall be eflectuated in Equity, and the wife’s interest 
protected against the marital rights and claims of her 
husband and of his creditors also.® In all such cases, 
the husband will bo held a mere trustee for her;^ and. 


* Ibid. ; Harvey v. Harvey, 1 P. Will. 125 ; Burton v. Fierpont, 2 P. 
Will. 79 ; Peacock v. Monk, 2 Ves. 190. 

2 See Firemen’s Ins. Co. v. Bay, 4 Barb. 407. 

3 2 Fonbl. Fiq. B. 1, ch. 2, ^ 6, note (n) ; 2 Roper on Husb. and Wife, 
ch. 18, p. 151 to 157 ; Parker v. Brooke, 9 Ves. 583 ; 2 Roper on Lega- 
cies, by While, ch. 21, § 5, p. 370; Bennet r. Davis, 2 P. Will. 310, de- 
cided in 1725 ; Lucas v. Lucas, 1 Atk. 270 ; Pawlct v. Delavel, 2 Ves. 
666, 667 ; Slanning v. Style, 3 P. Will. 337 to 339 ; Rollfe v. Budder, 
Burib. R. 187; Darley v. Darley, 3 Atk. 399; Rich v. Cockell, 9 Ves. 
375 ; Davison v. Atkinson, 5 T. Rep. 434 ; Bradish v. Gibbs, 3 Johns. Ch. 
R. 510; Shirley v, Shirley, 9 Paige, 363; Lee v. Prieaux, 3 Bro. Cli. R. 
383; Woodmeston v. Walker, 2 Russ. & Mylne, 197; Major v. Lans- 
ley, 2 Russ. & Mylne, 355. 

* See Porter v. Bank of Rutland, 19 Vermont, 410 ; Blanchard v. 
Blood, 2 Barbour, 352. 
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although the agreement is made between him and her 
alone, the trust will attach upon him, and be enforced 
in the same manner, and under the same circumstances, 
that it would be if he were a mere stranger.' It will 
make no difference, whether the separate estate be 
derived from her husband himself, or from a mere 
stranger ; for, as to such separate estate, when obtained 
in either way, her husband will be treated as a mere 
trustee, and prohibited from disposing of it to her pre- 
judice. 

§ 1381. Under what circumstances, property given, 
secured, or bequeathed to the wife, will be deemed a 
trust for her separate and exclusive use, is a matter 
which, upon the authorities, involves some nice dis- 
tinctions. There is no doubt that, when, from the 
terms of tlie gift, settlement, or bequest, the property 
is expressly, or by just implication, designed to be for 
her separate and c.xclusive use, (for technical words are 
not necessary,) the intention will bo fully acted upon j 
and the rights and interests of the ivife sedulously 
protected in Equity.^ Hut the question, which most 
frequently arises, is, what words are sullicicntly ex- 
pressive of such a purpose;® for the purpose must 
clearly appear beyond any reasonable doubt; otherwise. 


1 2 Fuiibl. Efj. 15. 1, ch. 2, ^ 6, mile (.i), &c. ; Ante, ^ 1732. 

8 Darley t\ Darley, 3 Aik. R. 309 ; Tyrrell v. Hope, 2 Atk. 501 ; Stan- 
ton V. Hall, 2 Ku.ss. & IMyliie, 175 ; Newlanda v. Paynter, 10 Sim. H. 
377; S. C. 4 Mylnc & Crai*?, 408 ; Post ^ 1384. 

3 [In Stuart v. Kissam, 2 Harbour, 493 ; it was said no particular form 
of words is necessary to create a trust for the separate use of a married 
woman ; it is sufficient if there is a clear intent to give the property to the 
wife, for her own benefit, and to exclude the husband. And see Taylor 
V. Stone, 13 Smedcs Sl Marshall, 653.] 
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the husband will retain his ordinary, legal, and marital 
rights over it.^ 

§ 1382. On the one hand, if the language of a 
marriage settlement, made before marriage, or of a gift 
or bequest to a married woman after marriage, be, that 
she is to have the property “to her sole use or dis- 
posal;” or, “to her separate use or disposal;”^ or, “to 
her sole use and benefit;”® or, “for her own use, and 
at her own disposal;”* or, “to her own use during her 
life, independent of her husband;”® or, “that she shall 
enjoy and receive the issues and profits;”® or, that it 
is an allowance as, or for, pin-money (eo nomine ) in 
all these cases, the marital rights of her husband will 
be excluded, and the property will be for her exclusive 
use. So, a bequest to a married woman, “ her receipt 
to the executors to be a sufficient discharge to the exe- 
cutors,” is equivalent to saying, to her sole and sepa- 
rate use.® So, money paid to the husband “for the 


1 Luinl) V. Milnes. 5 Ves. 517 ; Brown v. Clark, 3 Ves. 16R ; Ex parte 
Ray, 1 Madd. R. 199 ; Rich v. Cockell, 9 Ves. 370, 377; Wills??. Sayers, 
4 Madd. R. 409 ; Massey v. Parker, 3 Mylne & K, 174. 

** Ibid. ; Adamson v. Armitage, Cooper Eq. R. 283 ; S. C. 19 Ves. 416 ; 
Wills u. Sayers, 1 Madd. R. 409 ; 3 Roper on Legacies, by White, ch. 
21, ^ 5, p. 370, 371. 

3 V. Lyiie, 1 Younge, R. 562. 

4 Prichard v. Ames, 1 Turn. & Russell, 232 ; Stanton v. Hall, 2 Russ. 
& Mylne, 175. 

5 Wagstaflf V. Smith, 9 Ves. 530. See Dixon v. Olmius, 2 Cox. R. 
414. 

6 Tyrrell v. Hope, 2 Atk. 561. ' • 

7 Herbert v, Herbert, Free. Ch.44 ; Milles v. Wikes, 1 Eq. Abridg. 66 ; 
2 Roper on Husb. and Wife, ch. 17, $ L p. 132. 

® Lee V, Prieaiix, 3 13ro. Ch. R. 381 ; Lumb v. Milnes, 6 Ves. 517 ; 

Tyler w. Make, 2 Russ. Sl Mylne, 183 ; i\ Lyne, 1 Ytuingc, R. 503; 

Stanton v. Hall, 2 Russ. & Mylne, 180 ; Blacklow v. Laws, 3 Hare, R. 
40, 40. 
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livelihood of the wife;” and money given to a married 
woman for her own use, “independent of her husband;” 
and money or stock given to such married woman,, 
“not to be disposed of by her husband, without her 
consent;” will be construed to give her the property to 
her sole .and scpanite use.^ So, a bequest to a married 
woman and her infant daughter, to be equally divided 
between them, sh.are and sh.are alike, “for their own 
use and benefit, independent of .any other person,” will 
be construed to mean to their sole and separate uso.^ 
So, a bequest to a married woman, “for her benefit, 
independent of the control of her liusband,” will receive 
the like construction.^ Tn all these c.ases, the words 
manifest an unequivocal intent to exclude the power 
and marital rights of the husband. 

§ 1382 a. But oven her own power over her separate 
property may be qualified. Thus, where there w.as a 
be(iuest of money and leaseholds to a feme sole, “ for 
her own .absolute use, without liberty to sell or assign 
during her life ;” it w.as held, that she took the pro- 
perty absolutely, but without any power to dispose of 
it during her life, or, in other words, with a restriction 
against alienation during her life.* And other (piali- 
fieations m.ay, as we sh.all presently see, bo annexed to 
her power of disposal or enjoyment thereof.® 

§ 1383. On the other hand, a gift or bequest, .after 


1 Darley v. Barley, 3 Atk. 3U9; WagstafT r. Smith, 9 Ves. 520, 524 ; 
Johnes r. Lockliart, 3 Bro. Ch. li. 3b3, note ; Tyler v. Lake, 2 Russ. & 
Mylne, 183. 

8 Margetts v, Bariiiger, 7 Sim. R. 4vS2 ; Simons v. Ilorwood, 1 Keen, 
R. 7. 

3 Simons v. Ilorwood, ! Keen, R. 7. 

< Baker v, Newton, 2 Bcavan, K. 112. 

Post, ^ 1384. 
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marriage, to a married woman, “ for lier own use and 
benefit;”* or, "to pay the same into her own proper 
hands, to and for her own use and benefit;”® or to pay 
an annuity " into her proper hands, for her own proper 
use and benefit ;” ’ have been held not to amount to a 
sufficient expression of an intention to exclude the ma- 
rital rights of the husband ; for, although the money is 
to bo paid into her own hands, or to her owm use, yet 
there is nothing in that inconsistent with its being 
subject to his marital rights.^ So, an annuity given in 
trust for a married woman for life, " to pay the same to 
her and her assigns,” will not exclude the marital rights 
of the husband.® 

1384. A distinction was formerly taken between the 
case of a gift or bequest to a married woman, and the 
ease of a gift or bequest to an unmarried woman gene- 
rally, and not in the contemplation of an immediate 
marriage, or as a provision for that event. Ij'or, it was 


^ Kcnsiiitrlon v. Dollond, 2 ]\Iyliic & K. 181; Wills ?\ Sayers, 4 Madd, 
It. 401) ; liuhcrls u. Spicer, 5 Madd. R. 401 ; 2 Roper on Legacies, by 
White, ch. 21, ^ 5, p. 371, 372. 

- Tyler Lake, 2 Ru^s. & IMyIne, 183. 

Rhieklow v. Lav\s, 2 Hare, R, 10. 

4 This doctrine is maintained expressly in the authorities. Rut there are 
certainly antccedL'iit dicta or opinions the other way. See Lumb r. Milnes, 
;i Ves. 520 ; Hartley r. Ilurlc, 5 Ves. 515 ; Adamson i». Armitage, Cooper, 
Eq. R. 283; S. C. 10 Ves. 118; Ex parte Ray, 1 Madd. R. 100. Rut 
these opinions scorn to have proceeded, in a good measure, upon a misun- 
derstanding of the case of Jobnes v. Lockhart, now correctly reported in 
3 Rro. (’ll. R. 383, Mr. Hell's nolo, where the doctrine of the text is ex- 
plicitly supported. The case of Rrown v. (^lark, (3 A"cs. 108,) shows how 
nicely language is sometimes interpreted to sustain the martial rights of 
the hushaml. 

5 Dakins V. Rcrisford, 1 Ch. (^as. 104. »See also Lumh r. Miincs, 5 Ves. 
517 ; Stanton r. Hall, 2 Russ. & Mylne, 175. 
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said, that if a gift or bequest should be made to an 
unmarried woman, to be at her own disposal, or for her 
sole and separate use, or independent of her husband, 
the title would vest absolutely in her, as owner ; and 
the property would not, upon her subsequent marriage, 
be held by her in any other manner than her other 
absolute property ; but it would be subject to the mari- 
tal rights of her husband.' This distinction has, how- 


^ Massey v. Parker, 2 Mylne & K. 174 ; Kensington v, Dollond, 2 
Mylne & K. 181 ; Brown v. Pucock, 2 Mylne K. 180 ; Newton v. Reid, 
4 Sim. II. Ill; Woodmeston r. Walker, 2 Uiiss. Si Mylne, 107 ; Henson 
V, Henson, H Sim. 11. 120; Knight v. Knight, 6 Sim. 121; Jacob.s v. 
Amyatt, 1 Madd. II. 37(5, note , Carter v. Taggart, 9 Eng. Law & Kq. 
R. 167 ; Stiflfe y. Kveritt, 1 Mylne & Craig, 37. This question has been 
much dit cussed in English Ctuirts, and no small diversity of opinion has 
been oxprossed upon ii by the learned Judges in Equity. The doctrine 
staled in ♦he te^xt is supported by the cases above cited. But the Vice- 
Chancellor, (Sir Lancelot Shadwell,) in Davies v. Thorneycroft, 0 Sim. 
R. 420, held, that there was no difference, whether the bequest or trust 
was for the separate use of a married woman or an unmarried woman ; for 
in each case, it would be a trust for her separate use, and good, as such, 
against a pre.sent or future husband. (Sec also Maher v. Hobbs, 2 Younge 
& Coll. 317.) The same doctrine was held by Sir John Leach, in Ander- 
son V. Anderson, 2 ^.lylne Keene, 127. In Bradley v, Hughes, 8 Sini. 
R. 149, the Vice-Chancellor admitted, that it was now sellled that if 
property be given for the sepniate use of a woman, during a particular 
coverture, she may, after that coverture is gone, alienate it, even tbough 
it is intended for her separate use. In Scarborough v, Borman, decided in 
November, 1838, 17 Law Jour. p. 10 to 21, the Master of the Rolls (Lord 
Langdalc) held, that a gift to the sole and separate use of an unmarried 
woman was good against an after taken husband. In llio very recent case 
of Nedby v. Nedby, before ihe Lord Chancellor, (Lord Cotlenbam,) in 
January, 1839, (4 Mylne & Craig, 367,) the point was directly made ; 
but the Lord Chancellor icfuscd to decide it on an interlocutory motion, at 
the same lime admitting the authoritie.s to ho in conflict. In the sulisc- 
quent cases of Tullett v. Arnialrong, and Scarborough v. Borman, 4 Mylne 
& Craig, 377 to 407, the subject was most elaborately discussed, and all 
the authorities were review'ed by Lord (’oiieiiham, and he held, that a gift 
to the sole and separate use of a w'oman, married or unmarried, with a 
clause against anticipaiiun, was good against an afU3r taken husband. 



maubied women. 


853 


xxxm] 

ever been since qualified, if not entirely overruled,- and 
the doctrine seems now well established, that property 
may be secured to an unmarried woman, or a married 
woman, with a clause against anticipation, and in such 
a case it will be good against the marital rights of any 
future husband.^ And the same doctrine seems ap- 
plicable to every case, where property is given to the 
separate use of a woman, whether married or unmarried 
at the time, without any such clause ; for, in such a case, 
if no other agreement is made between the parties, the 
future husband, upon bis marriage, is deemed to adopt 
the property in the state in which he finds it, as her 
separate property, and he is bound, in Equity, not to 
disturb it.® 

§ 1385. Cases also may occur of a separate estate, 
and even of a separate liability of a wife, of a more 
enlarged nature. Thus, by the custom of London, [as 
also in some American States,] a married woman may 
carry on trade within the city, as a sole trader, and be 
liable as such.® And the right to carry on trade, on 
her sole account, may, independently of any such custom, 


And in Newlands v. Paynler, 4 Mylne & Craio^, 406, he held it to be 
equally ^ood airainst such husband, without any such clause against antici- 
pation. (Sec the Mnglish Law Magazine, for May, p. 265 to 301.) 
See what is a proper clause against anticipation, Barrymore v. Ellis, 8 
Simons, 11. 1 ; Brown v. Bamford, before Sir L. Shad well, V^. Ch. in 
May, 1642. 

1 Tullclt V, Armstrong, 4 Mylne & Craig, 377, 390 ; Scarborough 
c, Borman, 4 Mylne & Craig, 11. 379 ; Beggolt v, Menx, 1 Phillips, Ch. 
R. 627. 

2 Newlands v. Paynter, 4 Mylne & Craig, R. 408, 417, 418. (See the 
English Law Magazine, for May, 1^42, p. 285 to 301.) Barrymore 
V. Ellis, 8 Simons, U. 1; Brown v, Bamford, before Sir L. Sliadwell, V. 
Chanc. in May, 1812; Ashton v. McDougall, 5 Beavan, R. 56. 

3 Roper on Hush, and Wife, ch. 16, p. 125. 


EQ. JUR. — TOL. II. 


72 



854 EQUITY JURISPBUDENOE. ' [CH. XXXVH.. 

be established by an agreejnent between the husband 
and wife, before or after raarriage. When such an agree- 
ment is entered into before marriage, it stands upon a 
valuable consideration; and, therefore, if there is the 
interposition of trustees, it will be maintained against 
the husband and his creditors, as well at law as in 
Equity. In such a case, the trustees of the wife will 
be entitled to the property assigned, and to the increase 
and profits thereof, for her sole and separate use . and 
benefit. The wife will, even "at law, be considered as 
the mere agent of her trustees, and her possession as 
their possession. Even if no trustees are interposed, 
the property will, in the like case, be protected in 
Equity against the claim«! of the husband and his cre- 
ditors, and excepted out of the general rules, which 
govern in cases of husband and wife.^ 

§ 1386. Where the agreement for a separate trade 
by the wife occurs after marriage, and it is founded 
upon a valuable consideration, the like protection will 
be given at law, if the property is vested in trustees ; 
and the property, and the income and profits thereof, 
will be held secure for the wife against the husband 
and his creditors.® A fortiori, the doctrine will be en- 
forced in Equity. But if is a voluntary agreement it 
will be good against the husband only, and not against 
his creditors.® Care, however, must be taken in all 
these cases, that the negotiations are not carried on in 
the name of the wife, as by taking notes or other secu- 
rities in her name ; for then they will, at law, be held 


1 3 Roper on Haab. and Wife, cli. 18, ^ 4, p. 109, 186 ; Jarman o. 
Woolloton, 3 T. R. 618; Haselinton v, dill, 3 T. R. 620, note. ^ 
s Ibid., and 1 Roper on Husb. and Wife, ch. 8, ^ 2, p. 303 to 331. 

3 Ibid. 



xxxvil] married women. 865 

to belong to the husband, although in Equity it will be 
otherwise.^ 

§ 1387. We here perceive, that the law will "give 
effect to such agreements, only when those forms have 
boon observed which will vest the property in parties 
capable of enforcing the proper rights of the wife in 
legal tribunals j as is the case where the property is 
vested in trustees for her sole use and benefit, in order 
to enable her to carry on trade. But Courts of Equity 
will go further ; and if there is any such agreement be- 
fore marriage, resting in articles and without trustees, 
by which she is permitted to carry on business on her 
sole and separate account ; or if, without any such ante- 
nuptial agreement, the husband should permit her, after 
marriage, to carry on business on her sole and separate 
aecount j all that she earns in trade will be deemed to 
be her separate property, and disposable by her as such, 
subject, however, to the claims of third persons properly 
affecting it.® In the former case, the earnings will, in 
Equity, be supported for her separate use against her 
husband and his creditors ; in the latter, against him 
only, unless the permission after marriage arises from a. 
valuable consideration.^ So, if a husband should desert 
his wife, and she should be enabled, by the aid of her 
friends, to carry on a separate trade, (as that of a mil- 
liner,) her earnings in such trade will be enforced in 
Equity against the claims of her husband.^ 

1 2 Roper on Husb. and Wife^ ch. 18, ^ 4, p. 169, 170; Barlow v. 
Bishop, 1 East, R. 432. 

* 2 Roper on Husb. and Wife, ch. 18, ^ 4, p. 171 to 176. 

3 2 Roper on Husb. and Wife, ch. 17, ^ 4, p. 171, 172 ; Gore v. Knight, 

2 Vern. 535 ; Sir Paul Neal’s case, cited in Herbert v. Herbert, Prec. 
Ch. 44 ;^Slanning v. Style, 3 P. Will. 337; 1 Fonbl. B. 1, ch. 2, § 6, 
note (m.) 

* Cecil V. Juxon, 1 Atk. 276 ; Lamphir v. Creed, 8 Ves. 599; S. C. 
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§ 1388. It remains to say a few words on the subject 
of the wife’s power to dispose of her separate property, 
and*of its liability for her contracts and debts. Wher^ 
ever a trust is created or a power is reserved by a set- 
tlement, to enable the wife after marriage to dispose of 
her separate property, either real or personal, it may be 
executed by her in the very manner provided for, whe- 
ther it bo by deed or other writing, or by a will or ap- 
pointment. And courts of Equity will, in all cases, 
enforce against heirs, devisees, and trustees, as well as 
against the husband and his representatives, the rights 
of the donee or appointee of the wife.i But, where no 
such settlement, trust, or power is created before mar- 
riage, but it rests in a mere agreement between the 
husband and wife, it was formerly a matter of doubt, 
whether the wife could dispose of her separate real 
estate, so as effectually to bind it; although it was 
admitted that she had a full power to dispose of her 
personal estate. 


better reported in 2 Koper on llusb. and Wife, ch. 18, ^ 4, p. 173 ; Com. 
Diff. Chancery, 2 M. 11. — Where the wife carries on trade under an 
agreement made before marriage, and the property is vested in trustees, 
the husband would not be liable to the payment of the debts relative to 
such trade, even at law. But if no trustees intervened, and the agreement 
was after marriage, then the husband would be liable for the debts at law. 
At least, he would be liable, unless a credit was exclusively given to the 
wife in relation to the trade, or the trade had been carried on without his 
sanction or permission. If, however, he should be liable at law, a Coutt 
of Equity would relieve him, at least, to the extent of making the funds 
in the trade applicable to the payment of the debts. See 2 Roper on Husb. 
and Wife, ch.'18, ^4, p. 174, 175. 

* 1 Fonbl. Eq. B. 1, ch. 2, § 6, note {q) ; Peacock v. Monk, 2 Ves. 191 ; 
Doe V. Staples, 2 Term Rep. 695 ; Wright v. Englefield, Ambl. R. 468 ; 
S. C. 2 Eden, R. 23!) ; Oke v. Heath, 1 Ves. 135 ; Marlborough v. Go- 
dolphin, 2 Ves. 75 ; Soathby e. Stonehouse, 2 Ves. 610, 612 ; Pybus 
V. Smith, 3 Bro. Ch. R. 339 ; Dowell v. Dew, 1 Younge & Coll. New 
R. 345. 
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§ 1389. The distinctioo, and the reasons for it, are 
very clearly stated by Lord Hardwicke. . “Agreements/* 
(said he,) “ for settling estates to the separate use of the 
wife on marriage, are very frequent, relating both to 
real and personal estivte. As to personal; undoubtedly, 
where ihere is an agreement between husband and wife 
before marriage, that the wife shall have to her separate 
use, either the whole or particular parts, she may dis- 
pose of it by an act in her life or will. She may do it 
by either, though nothing is said of the manner of dis- 
posing of it. But there is a much stronger ground in 
that case, than there can be in the case of real estate ; 
because that is to take efiect during the life of the 
husband ; for, if the husband survives, he is entitled to 
the whole ; and none can come into a share with the* 
husband on the Statute of Distributions. Then, such 
an agreement binds and bars the husband, and conse- 
quently bars everybody. But it is very different as to 
real estate ; for her real estate will descend to her heir 
at law, and that more or less beneficially ; for the hus- 
band may be tenant by the curtesy, if they have issue, 
otherwise not. But still it descends to her heir at law. 
Undoubtedly, on her marriage, a woman may take surfi 
a method that she may dispose of that real estate from 
going to her heir at law ; that is, she may do it without 
a fine. But I doubt whether it can be done but by way 
of trust or of power over an use.”^ 

§ 1390. But this doubt, however powerfully urged 
upon technical principles, has been overcome ; and the 
doctrine is now firmly established by the highest au- 
thority, that, in such a case. Courts of Equity will com- 


^ Peacock v. Monk, 2 Vos. 191. 
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pel the heir of the Wife to make a convejance to the 
patty in whose &vor she has made a disposition of the 
real estate.; in other words, he will be treated as a trus- 
tee of the donee, or appointee of the wife.' So, that it 
may now he laid down as a generjil rule, that all ante- 
nuptial agreements for securing to a wife separate pro- 
perty, will, unless the contrary is. stipulated or implied, 
give her in Equity the full power of disposing of the 
same, whether real or personal, by any suitable act or 
instrument in her lifetime, or by her last will, in the 
same manner, and to the same extent, as if she were a 
feme soU? And in all cases where a power for this pur- 
pose is rese^yed to her by means of a trust, which is 
created for the purpose, she may execute the power 
without joining her trustees, unless it is made necessary 
by the instrument of trust’ 


1 Wright V. Cadogan, 6 Bro. Pari. Cas. 156 ; S. C. Ambler, 11. 468 ; 
2 Eden, R. 239 ; Doe v. Staple, 2 Term. Rep. 695 ; Cannel v. Buckle , 2 P. 
Will. 243; Rippon v. Dawding, Ambler, R. 565, and Mr. Blunt^s note; 
2 Fonbl. Eq. B. 2 , ch. 2 , $ 6 , note (g) ; Bradiah v. Gibbs, 3 Johns. Ch. 
R. 539, 540, 551; 

2 Ibid.; Roper on Husb. and Wife, cb. 19, J 1 , p. 177 to 198; 2 Fonbl. 
Eq. B. 1 , ch. 2 , ^ 6 , note ( 9 ) ; Hulme v. Tenant, 1 Bro. Ch. R. 20 ; Wag- 
ataffv. Smilh,9 Ves. 520 ; Patkes v. White, 11 Yes. 220 ; Grigbyv.Cox, 
1 Ves. 517 ; Cotter v. Layer, 2 P. Will. 623 ; Bradish v. Gibbs, 3 Johns. 
Ch. R. 540 to 551. 

® 1 Fonbl. Eq. B. 1 , ch. 2 , ^ 6 , note (y) ; Grigby v. Cox, 1 Ves. 517 ; 
Essex e. Atkins, 14 Ves. 547 ; Jacques v, Methodist Episcopal Church, 
17 Johns. R. 548 ; S. C. 3 Johns. Ch. R. 86 to 114 ; 2 Roper on Husband 
and Wife, ch. 20 , ^ 2 , p. 215. — This doctrine, is necessary to be limited 
to cases, where there is no restraint upon the wife, by the instrument giv- 
ing her the separate property, as to her power of disposing of it. What 
ternnfs in the instrument will creatq either an express or virtual restraint 
upon her power of disposing of such separate properly has been a matter 
often discussed ; and upon the authorities, there is some nicety of con- 
struction. See on this subject Wagstaff v. Smiths 9 Ves. 520 ; Parkes 
V. White, 11 Yes. 220 ; Fetiiplace v. Gorges, 3 Bro. Ch. B, 6 ; S.C. 1 Ves. 
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§ 1391. la regard V> tiie power of the wife to dis- 
pose of her separate property^ where no trast is iater* 
posed; but it rests merely upon a postnuptial agree- 
ment of the husband, there is a material distinction, 
whether it be personal estate, or whether it be real 
estate. In the former case, her power to dispose of it 
can affect her husband’s right only; and therefore, his 
assent is conclusive upon him.* But it is very different 
in respect to her real estate ; for, here her own heirs , 
are, or may be, deeply affected in their interests by de- 
scent. Now, by the general principles of law, a married 
woman is, during her coverture, disabled from entering 
into any contract respecting her real property, either to 
bind herself, or to bind her heirs. And this disability 
can be overcome only by adopting the precise means 
allowed by law to dispose of her real estate; as in 
England by a fine, and in America by a solemn con- 


jr. 4G ; Glyn v, Baster, 1 Young. & Jerv. 329 ; Acton v. White, 1 Sun. 
& Stit. 429; Lee v. Muggeridge, 1 Ves. & B. 118; Sturgis v. Corp. 
13 Ves. 190 , Mores v, Pluish, 5 Ves. 692; Suckett r. Wray, 4 Bro. Ch. 
R. 483, Siigdcn on Powers, ch. 2, $ 1, p. 113 to 119, (3d Edit ) See 
also the case of the Methodist Episcopal Church v. Jaques, 3 Johns. Ch. 
R. 86 to 114, where the authorities are elaborately examined hy Mr. Chan- 
cellor Kent ; and the same case on appeal, 17 Johns. R. 548. See also 
2 Roper on Hush, and Wife, ch 19, ^ 1, 2, p. 177, 181 ; Ibid. ch. 20, ^ 1, 
p. 199 to 206; Ibid. ch. 21, ^ I, p. 229 to 235. When a married woman 
has an absolute power to dispose of property, she may execute it in any 
manner capable of transferring it. When she has a power only over it, 
she must dispose of it in the manner prescribed by the povier. And this 
distfnction is very important; for, in many cases, courts of Equity will 
not interpose to aid the defective execution of powers in favor of volun- 
teers, u hatever it may do in favor of purchasers. See Ante, ( 169 to 178 ; 
2 Roper on llusb. and Wife, ch. 20, $ 1, 2, p. 199 to 220. 

* Wright V. Englefield, Ambler, R. 468 ; Dillon v, Grace, 2 Sch« & 
Lefr. 463; 1 Funbl. Eq. B. 1, ch. 2, ^ 6, note (q ) ; Peacock v. Monk, 
2 Vet. 191 ; Major r. Lansley, 2 Russ. & Mylne, 355. 
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T^yance.^ It is true that the haqband by his own post- 
nuptial agreement, with his wife» may bind his own in- 
terest in her real estate, and convert himself into a trus-. 
tee for her. But he cannot trench upon the rights of 
her heir, who is no party to such an agreement. And, 
under such circumstances, the latter will take her real 
estate by descent, unaffected by any of the trusts spring- . 
ing from the agreement.® 

$ 1392. The remarks which have been made, apply . 
to the case of the real estate of the wife, already vested 
in her, as affected by her own antenuptial or post- 
nuptial agreement with her husband. But the ques- 
tion may arise, as to her rights and power over real 
estate, which is given by a third person to her, during 
her coverture, for her separate use, with a power to 
dispose of the same, where- no trustees are interposed 
to protect the exercise of the power.® As to this, the 
received doctrine seems to be, that, if an estate is, 
during coverture, given to a married woman, and her 
heirs for her separate use, without more, she cannot in 
Equity dispose of the fee from her heirs ; but she must 
dispose of it, if at all, in the manner prescribed by 


1 Dillon V. Grace, 3 Sch. & Left. 456, 463 to 464 ; Wright v. Cadogao, 
3 Eden, R. 357 to 359. 

® Ibid. ; 3 Roper on Husband and Wife, ch. 19, ^ I, p. 179 to 181. 

8 There is no doubt, that a gift of personal estate, or of the rents and 
profits of real estate, to a married woman, fur her separate use, during her 
life, would give her a complete power to dispose’ of the same. See Ao- 
pcr OB Hush, and Wife, ch. 19, ^ 3, p. 183; Hulmeu. Tenant, 1 Bro. Ch. 
B. 1^^9 to 31 ; Fettiplaee v. Gorges, 1 Ves. jr. 46 ; S. C. 3 Bro. Ch. R. 

Belt’s Do.te; Peacock v. Monk, 3 Ves. lOt ; Roach v. Haynes, 
S^'^HRRs; Parkes v. White, 11 Ves. BSD, 331 ; Rich v. Cockell, 9 Ves. 
369, 375 ; Wagstaff v. Smith, 9 Yes. 530 ; Brandon ti. Robinson, 18 Ves. 
435, 436 : Ante, 1391. 
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law; as 1)^ a'fine.i But^ if ia to«h a case) a olaase ia 
expressly sapetradddd, tltat she shall hate power to dts* 
pose of the estate, so given to her, during her oo>vei<' 
tare, there. Courts of Equity will treat such a power, 
as enabling her effectually to dispose of the estate, not» 
withstanding no trustees are interposed.^ The reason 
of the distinction is, that the terms, "for her separate 
use,” are not supposed to indicate any intention to give 
her more than the sole use and power of ^i8pos<il of 
the profits of the real estate during the life of her hus* 
band ; and more expressive words are indispensable to 
demonstrate the more enlarged intention of conferring 
an absolute power to dispose of the whole fee. Unless 
such an absolute power to dispose of the whole fee is 
conferred on the wife, she takes the estate in fee,|Sub> 
ject to the ordinary disabilities resulting from her 
coverture. As her separate estate, her husband cannot 
intermeddle with it ; but her heir will take it by de- 
scent, as he would any other property, vested in her in 
fee.* 

§ 1393. As to personal property, and the income of 
real property, we have already seen, that, if they are 
given for the separate use of a married woman, she has, 
in Equity, a full power to dispose of them at her plear 
sure.* But qualifications may be attached to the gift, 
which will control this absolute power; and, on the 


' m 

1 2 Roper on Husb and Wife, ch 19, ^ 2, p 182. 

3 See 2 Roper on Husb and Wife, ch 16, ^ 2, p. 102 to 104 ; Ibid cb. 
19, ( 2, p 181, Maundre)) v, Maundrel], 10 Vee. 254, 255, Clancy on 
Marr Women, ch 5, p 282, 287 , Peacock v. Monk, 2 Ves. 190, Downes 
V. Timperon, 4 Rues. B. 334. 

9 2 Roper on Husb and Wife, oh 19, $ 2, p 182 
^ Ante, ^ 1369, 1390, note ; Major v Lansley, 2 Russ. & Myine, 355. 
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other hand, this absolute power may exist, notwilh* 
standing words accompany the gift, which may seem, 
frim& fam^ intended to confer the power modo, only. 
Thus, for example, if there be an express limitation to 
a married woman for Ufe, with a power to dispose of 
the same property by will ; there, her interest will be 
deemed a partial interest, and equivalent to a life- 
estate only; and she cannot dispose of the property 
absolutely, except in the manner' prescribed by the 
power.^ t 

§ 1394. On the other hand, if the property is ex- 
pressly given to a married woman, “ to her for her sole 
and separate use,” without saying, /or Ufe; and she is 
farther authorized to dispose of the same by will ; in 
sucl^ a case, the gift will be construed to confer on her 
the c'bsolute property, and, consequently, she may dis- 
pose ot it otherwise than by will ; for the absolute pro- 
perty being given, the power becomes nugatory, and is 
construed to be nothing more than an anxious expres- 
sion of the donor, that she may have an uncontrolled 
power of disposing of the property.^ So, if a limita- 


1 Reid V, Shergold, 10 Ves. 370, 379 ; 2 Roper on Husb.and Wife, ch. 
90, $ 1, 2, p. 200 to ^1. See Calhoun v, Calhoun, 2 Strobh. Eq. 231. 

2 Elton V. Shepard, 1 Bro Ch. R. 532, and Mr. Belt's note ; 2 Roper 
on Husb. and Wife, ch. 20, ^ 1, p. 200, 201 ; Barford v. Street, 16 Ves. 
135 ; Irwin v. Farrer, 19 Ves. 86 ; Ante, § 974 a. — Some verj nice dis- 
tinctions exist in the cases on this subject. Thus, in Bradley v, Wescott, 
13 Ves. 445, 451, where A. bequeathed to his wife B. all his personal es- 
tate for life, to be at her absolute disposal during that period ; and after her 
dgat h he gave such of his wife's jewels, &c., household furniture, and plate, 
^H^h she should be possessed of at the time of her death, together with 
jE^OO, to siich persons as she should appoint by her will ; and in default 
of such appointoient, the same to fall into tho residuum of his personal es- 
tatQ^gl^ich he afterwards bequeathed to other persons ; Sir Wdliam Grant 
held/that the wife took an estate for life only in the whole, with a power 
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tion be to a married wojoian fot life, for her sole and 
separate use, with a particular power of appointment of 
the property, and, in default of any appointment, the 
property is limited to her personal representatives, she 
will, or at least may, under such circumstances, be 
deemed the absolute owner; and, as such, she will have 
an unqualified power to dispose of the property gene- 
rally, without any exercise of the power of appoint- 
menU 


of appointment. On that occasion be said : The distinction is perhaps 
slight, which exists betw.een a gift for life, with a power of disposition 
auperadded, and a gift to a person indefinitely, with a saperadded power to 
dispose by deed or will. But that distinction is perfectly established, that, 
in the latter case, the property vests. A gift to A., and to sQch persons as 
he shall appoint, is absolute property in A. without any appointment. • But 
if it IS to him for life, and after his death to such person as he shall ap* 
point by will, he must make an appointment in order to entitle that person 
to any thing.” In Barford v. Street, (16 Ves. 135,) where there was a gift 
for life to A., with a power of appointment by deed, or writing, or will, and 
some special limitations, it was held, that A. had an estate for life, with an 
unqualified power of appointing the inheritance ; and that comprehended 
everything. So that A. was held to be entitled, as absolute owner. The 
case of Irwin v. Farrer, 19 Yes. 86, is still stronger. See also the case of 
Smith V. Bell, 6 Peters, R. 68 ; Acton v. White, 1 Sim. & 9lu. 499 ; Ran- 
dall V. Russell, 3 Meriv. R. 190 ; Phillips v. Chamberlain, 4 Yes. 53, 54, 
58 ; Hales u. Margerum, 3 Yes. 299 ; Healley v. Thomas, 15 Yes. 597 ; 
S. C. 2 Roper on Hush, and Wife, ch. 20, ^1, p. 204, and note ; Lang- 
ham V, Nenny^ 3 Yes. 469, 470; Lee v. Muggeridge, 1 Yes, & B. 118, 
123 ; Pybus v. Smith, 1 Yes. jr. ISO ; Witts v. Dawkins, 12 Yes. 601 ; 
Browne u. Like, 14 Yes. 302; 2 Roper on Hush, and Wife, ch. 20, ^ 1, 2, 
p. 199 ; Socket! v. Wray, 4 Bro. Ch. R. 483, and Mr. Belt’s note; Ante, 
^ 1073. Mr. Chancellor Kent has critically reviewed the authorities in his 
learned opinion in the case of the Methodist Episcopal Church v, Jacques, 
3 Johns. Ch. R. 86 to 114. 

t See 2 Roper on Hush, and Wife, ch. 20, $ 1, p. 200, note (a) ; Ibid, 
p. 21 1 to 213 ; Anderson v. Dawson, 15 Yes. 632, 536 ; Richards v. Cham- 
bers, 10 Yes. 584 ; Sanders a. Franks, 2 Madd. R. 147, 155 ; Clancy on 
Marr. Women, ch. 6, p. 294 to 308 ; Ante, ^ 974 a. See also Proudloy v. 
Fielder, 2 Mylnc & Keene, 57 ; Barrymore o. Ellis, 8 Sim. R. 1 ; Owens 
V. Dickinson, 1 Craig & Phillips, 45. — The doctrine stated in the text, 
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§ 1395. A married woman having this general power 
of disposing of her separate property, the question natu- 


that, whdre there is a bequest to a married wonia'n for life, for her sole and 
separate use, with a power of appointment, and in default of such appoint'* 
ment, to her personal representatives, she may, under such oircumstances, 
take the absolute interest, is fully supported by the language of Sir Wil- 
liam Grant, in Anderson o. Dawson (15 Ves. 533, 530,) and is distinguished 
by him from the case, where, in default of the appointment, the property 
is to go “ to her next of kin.” “ There is,” said he, ** a great difference 
between a limitation to the' executors and administrators, and a limitation to 
the next of kin. The former is, as to personal property, tho^same as a 
limitation to the right heirs, as to real estate. But a limitation to the next 
of kin is like a limitation to heirs of a particular description*^; which would 
not give the ancestor, having a particular estate, the whole property in the 
land. Mr. Roper, (2 Roper on llusb. and Wife, ch. SO, ^ 2, p. Sll to 213.) 
however, thinks the doctrine ilJ-fc..nded. llis remarks are as follows: 

The reader’s attention is requested to the circumstance, that, in the cases 
before stated upon the present subject, with the exception of Sockett v, 
Wray, the ultinfate limitation of the property, in default of the wife’s ap- 
pointment, not to herself, but to a stranger, or to her next of kid. 
Because it has been intimated in some of those cases, that, although an 
express estate be given to the wife’s separate use fur life, with a power to 
dispose of* the principal; yet, if, in default of appointment, such principal 
be limited to her executors or administrators, and not to her next of kiii,the 
absolute interest in the fund will vest in her, and he disposable with her 
husband’s concurrence, without resort to the particular power given her 
for the purpose. The principle of the distinction is this : that, in the first 
case, the wife is to be considered complete mistress or owner of the pro- 
perty, the effect of such limitation being compared to that of a limitatiun 
to her right heirs, which, in the instance of real estates, vests the absolute 
inheritance. But that, in the second case, the limitation to the wife's next 
of kin, being the same in effect as that to particular heirs, which, if the 
subject were lands, would not pass the fee to a donee or devisee, will not, 
therefore, vest the absolute interest in personal estate in the wife ; and, 
consequently, that, in order to di.spose of the capital, the wife must have 
resort to her special power. It i.s, however, submitted, that this analogy 
between real and personal estates is not applicable to the subject now un- 
der consideration. But that, when the limitation, in default of appointment, 
is to the wife’s executors or administrators, it will be required that she 
should execute her power, in order to dispose of the fund during her mar- 
riage. The reasons are these : admitting the limitation to impart to the 
wife the absnluMI^^ interest in the fund ; yet she being a married woman, the 
effect of such a limitation to her is quite different from a similar onn to a 
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rally arises^ whether she may bestow it by appoint- 
ment, or otherwise, upon her hiisband ; or whether the 
legal disability attaches to such a transaction. Upon 
this subject the doctrine is now firmly established in 
Equity, that she may bestow her separate property by 
appointment, or otherwise, upon her husband, as well 
as upon a stranger.' But at the same time, Courts of 


man or to a single woman. For in the instance of such a limitation to a 
married woman, who is under a legal incapacity to dispose of property dur- 
ing coverture, there is no repugnancy nor inconsistency between a ]imita> 
tion to her of the absolute interest, and a particular power of disposition 
over it during the marriage ; as appears in a former part of this work relat- 
ing to powers, and also under the title Curtesy, where it is shown, that an 
equitable interest for the wife’s separate use fur life in real estate, and the 
ultimate limitation to her of the fee-simple, do not unite in such a manner, 
as to merge the particular estate and c.xtinguish the special limitation to 
her separate use for life. The analogy, therefore, mentioned in the com- 
mencement of these observations, is inapplicable to limitations to married 
women ; and it does not authorize the conclusion, that, when the wife has 
an estate to her separate use for life in personal property, with a.powcr of 
apointment, and the absolute interest is limited to her, if she do not exe- 
cute the power, she has, in analogy to similar limitations of real estates at 
law, such an absolute estate, as of nece.ssity enables her to dispose of the 
property without regard to her special authority to do so. This necessity, 
therefore, nut existing, and when the settler’s intention in giving such a 
power is considered, as also the anxiety of a Court of Equity to protect 
the wife’s property against improvident dispositions of it from restraint, 
&c., during the marriage, it seems but reasonable, that, when an express 
estate for life in personalty is limited to her for her separate use, with a 
power of appointment, and in default of its execution to her, her executors 
or administrators, the same appointment should bo considered necessary, 
us has been decided to be so when the ultimate limitation, in dt fault of 
appointment, is to her next of kin.*’ There are also some nice distinc- 
tions in Richards t\ Chambers, 10 Yes. 5R4 ; Ellis r. Atkinson, 3 I’ro. Ch. 
R. 565, and Mr. Belt’s note, which, unless they proceed upon the pecu- 
liar ground, that there was a contingent interest by snrvivorsliip in the 
wife would seem to favor Mr. Roper’s opinion. See also, Field r. Sowle, 
4 Russ. R. 11‘2 ; Clancy on Married Women, ch. 6, p. 2U4 to 308. 

1 See Meriam r. llarsen, 4 Edw. Ch. R. 70 ; Cruger v. Douglas, Id. 
433 ; Crugor v, Cruger, 5 Barbour, 225. 

EQ. JUR. — VOL. II, 73 
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Equity examine every such transaction between hus- 
band and wife with an anxious watchfulness, and cau- 
tion, and dread of undue influence; and if they are 
required to give sanction or effect to it, they will ex- 
amine the wife in Court, and adopt other precautions to 
ascertain her unbiased will and wishes.* 

§ 1396. Courts of Equity wiU not only sanction such 
a disposition of the wife’s separate property in favor of 
her husband, when .already made, but they will also, in 
proper c;.scs, upon her application and consent, given in 
Court, decree such property to be passed to her hus- 
band, whether it be in possession or reversion, in such a 
manner as she shall prescribe.® In the same way, her 
separate estate may be charged with and made li.able 
for his debts.® But Courts of Equity have no authority, 
even with the consenc of the wife, to transfer to the hus- 
band any property, secured to her sole and separate 
use for life, where no power of disposition is reserved 
to her over the property, or beyond the power reserved 
to her.* And, therefore, if the husband should receive 


* 2 Roper on Ilusb. and Wife, ch. 20, ^ 2, p. 210, 217, 222, to 221 ; 
Tybus V. Smith, 1 Vcs. jr. 189, 191; Parkes r. WJjile, 11 Vcs. 209, 
222, &c. ; and Methodist Episcopal Church v. Jacques, 3 Johns. CJi. II. 80 
to 114 ; Bradisli r. Gibbs, 3 Johns. Ch. R. 523, where the authorities are 
elaborately examined. See ah^o Milnes v. Rusk, 2 Ves. jr. 498, 500; 
Pickard r. Roberts, 3 Madd. R. 3S0; Essex r. Atkins, 14 Ves. 542. 

9 See 2 Roper on Hush, and Wife, ch. 20, ^ 2, p. 224 to 226 ; Pickard 
f. Roberts, 3 Madd. R. 380 ; Sturgis v. (^rp, 13 Ves. 190 ; Ileadcn v. 
Rosher, 1 McClel. & Younge, 89 ; Allen v. Papworlh, 1 Ves. 163 ; S. C. 
Belt's Supplement, 88 ; Sperling v, Rochfort, 8 Ves. 164, 175; Clark?;. 
Pistor, cited 3 Bro. Ch. R. 310, note ; Id. 567 ; Chcsslyn ?;. Smith, 8 V'es. 
183. 

3 Demarest r. Wynkoop, 3 Johns. Ch. R. 144 ; Field y. Sowle, 4 Russ. 
R. 112. 

4 Richards v. Chambers, 10 Ves. 580, — There is a distinction between 
reversionary property, given for the separate use of llie wife, and rever- 
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such property, he will ordinarily he compelled to ac- 
count therefor. The same rule will apply, where the 
husband has by a settlement contracted to allow a Spe- 
cific annual sum (not money) for her sole and. separate 
use, as, for example, 100^ or 1000/. a year ; for, in 
such cases, if he does not pay it, he will be held liable 
for the arrears.* Where, indeed, the husband, with the 
consent of his wife, is in the habit of receiving the in- 
come, profits, and dividends of her separate estate. 
Courts of Equity regard the transaction as showing 
her voluntary choice, thus to dispose of it for the use 
and benefit of the family ; and they will not, ordinarily, 
require him to account therefor, beyond the income, 
profits, and dividends received during the then last 
year,2 any more than they will to account for arrears of 
the wife’s pin-money beyond the year.® But a distinc- 
tion would probably be taken between the year’s arrears 
of pin-money, and the year’s arrears of the wife’s other 


sionary property which is given for her use generally. The former she 
may dispose of to her husband, but not the latter. Post, ^ 1413. Sec 
Sturgis V. Corp. 13 Vcs. 190, and Pickard r. Koberts, 3 Madd. R. 386 ; 
1 Roper on llusb. and Wife, ch. 6, ^ 2, p. 246 to 218 ; 2 Roper on llusb. 
and Wife, ch. 19, J 2, p. 181. 

' Howard r. Digby, 8 Rligh, 11. 224. 257, 258. 

2 Square v. Dean, 4 Bro. Ch. R. 326; Powell v. Hanklcy, 2 P. Will. 
82, 83 ; Thomas v, Bennett, 2 P. Will. 341 ; Fowler v, Fowler, 3 P. 
Will. 3.53 ; Smith v. Camelford, 2 Ves. jr. 698; Brodie v, Barry, 2 Vest. 
& B. 36 ; 1 Fonbl. Eq. B. 1, ch. 2, ^ 6, note (n) ; Parkes i*. While, 11 
Ves. 225 ; Townsend i’. Windham, 2 Ves. 7 ; Milnes v. Busk, 2 Vos. jr. 
488; 2 Roper on llusb. and Wife, ch. 20, ^ 2, p. 220 to 222 ; Mciliodisi 
Fipiscopal Church v. Jacques, 3 Johns. Ch. R. 00 to 92 ; Howard v. Digby, 
8 Bligh, R. (N. S.) 224; S. D. 4 Sim. R. .588 ; 5 Sim. K. 330; Post, 
^ 140.5, note (1). 

3 Howard v. Digby, 8 Bligh, R. (N. S.) 224 ; reversing the decision of 
the Vice-(^diancelloi (Sir L. Shadwell) in the same case, 4 Sim. R. 588 ; 
S. C. 5 Sim. R. 330; Post, $ 1495, note (1) ; Ante, 1375, n. 
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separate personal estate, so that her personal represent- 
atives might claim the latter, hut not the former.* 

§ 1 397. In the next place, let us examine how far. 
the separate property of the married woman is liable 
for any contracts, debts, or other charges created by her 
during her coverture. At law she is, during her cover- 
ture, generally incapable of entering into any valid 
contract to bind either her person or her estate.^ In 
Equity, also, it is . now clearly established that she can- 
not by contract bind her person or her property gene- 
rally. The only remedy allowed will be against her 
separate property.® The reason of this distirfction be- 


1 Howard v. Digby, 8 Bligh, R. (N. S.) 224, 257, 258. 

2 MarsLall v. Rutton, 8 T^rm Rep. 545; 2 Roper on Husb. and Wife, 
ch. 21, ^ 2, p. 235, 236. 

3 See Mr. Belt’s note (3) to Hulme v. Tenant, 1 Bro. Ch. R. 20 ; Sock- 
clt V. Wray, 4 Bro. Ch. R. 485 ; Nantes r. Corrock, 2 Ves. 182 ; Jones v, 
Harris, 9 Ves. 496, 497 ; Stewart v. Lord Kirkwall, 3 Madd. 387; Gardner 
V. Gardner, 22 Wend. R. 526; Owens v, Dickinson, 1 Craig & riiillips, 
48 ; Francis v. Wigzell, 1 Madd. R. 258. In this last case, the principal 
authorities arc collected and commented on by Sir Thomas Plumer, and 
the doctrine in the text maintained. In Aylett r. Ashton, 1 Mylne & 
Craig, 105, 111, the Master of the Rolls (now Lord Cotteiiham] said : 
** The doctrine, as to how far the Court will execute a contract entered 
into by a feme covert, as to her separate estate, was very fully discussed, 
and all the cases were cited, by Sir Thomas Plumer, in the case of Fran- 
cis V, Wigzell (1 Madd. 258.) It w'as there decided, and clearly in con- 
formity with all previous decisions, that the Court has no power against a 
feme covert, in personam^ but that, if she has separate property, the Court 
has control over tiiat separate property. In all cases, however, the Ctjurt 
must proceed in rtm against the property. A feme covert is not compe- 
tent to enter into contracts so as to give a personal remedy against her. 
Although she may become entitled to property for her separate use, she is 
no more capable of contracting than befcire. A personal contract would be 
within the incapacity under which a feme covert labors. Sir T. Plumer 
says, ** There is no case in which this Court has made a personal decree 
against a feme covert. She may pledge her separate property and make 
it answerable for her engagements ; but, where her trustees arc nut made 
parties to a bill, and no particular fund is sought to be charged, but only a 
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tween her separate property and her other property, is 
that, as to the former, she is treated as a feme sole, 
having the general power of disposing of it ; but, as to 
the latter, all the legal disabilities of a feme covert 
attach upon her.^ 


personal decree against her, the bill cannot be sustained.” Sir T. Plainer 
there refers to Hulme v. Tenant, (1 Bro. C. C. 16,) before Lord Thurlow, 
and to Nantes u. Corrock, (9 Ves. 182,) where Lord Eldon, following the 
case before Lord Thurlow, lays down the rule in precisely the same terms. 
The present bill does not seek to affect the separate property, except 
through Mrs. Ashton, personally. If it had sought to affect the property, 
upon the ground that the contract had given the plaintiff a right against 
the property, the suit would have been brought against the trustee;? ; for 
there must be some trustees of that part of the property which is settled 
to Mrs. Ashton's separate use, although their names do not appear. AN 
though a feme covert has power, and the Court has jurisdiction, over the 
rents and profits of her separate property, no case has given effect to her 
contracts against the corpus of her separate estate.” See also Milnes v. 
Busk, 2 Yes. jr. 498, 499, where Lord Rossyln comments upon the then 
prevailing doctrines at law, and doubts them.” 

1 Sec Stewart v. Lord Kirkwall, 3 Madd. R. 387 ; Gardner r. Gardner, 
22 Wend. 11. 526; Owens r. Dickinson, 1 Craig & Phillips, 48. In this 
last case, Lord Coltenham said : “ This married woman, as it appears by 
the setllemeut, had a separate estate, subject to her appointment by will or 
deed, or other instrument in writing, attested by one witness. Having, by 
her mark, put her signature to the document, which recognized the JOSJO 
as a debt which, in certain circumstances, she was to bo liable to pay to 
the plaintiff, she makes her will, and by her will charges all her debts 
upon property which she had power to dispose of. Now, that document 
alone, witliin the authority of cases which have been decided, would 
have been operative upon her separate estate, but not by way of the exe- 
cution of a power, although that has been an expression sometimes used, 
and, as I apprehend, very inaccurately used, in eases where the Court has 
enforced the contracts of married women against their separate estate. It 
cannot be an execution of the powder, because it neither refers to the power 
nor to the subject-matter of the power ; nor, indeed, in many of the cases* 
has there been any power existing at all. Besides, as it was argued in 
the case of Murray v. Barlee, if a married woman enters into several agree- 
ments of this sort, and all the parlies come to have satisfaction out of her 
separate estate, they are paid paripassu^ whereas, if the instruments took 
effect as appointments under a power, they would rank according to the 

73 * 
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• § 1398. The doctrines maintained by Courts of 
Equity, as to the nature and extent of the liability of 
the separate estate of a married woman for her debts 
and other charges created during her coverture, are 
somewhat artificial in their texture, and, therefore, 
require to be carefully distinguished from each other. 


priorities of their dates. It is quite clear, thetefore, that there is nothing 
in such a transaction 'i^hich has any resemblance to the execution 'of a 
power. W lat it is, it is not easy to define. It has sometimes been treated 
as a disposing of the particular estate ; but the contract is silent as to the 
separate estate, for a promissory note is merely a contract to pay, not say- 
ing out of what it is to be paid, or by what means it is to be paid ; and it 
is not correct, according to legal principles, to say, that a contract to pay, 
is to be construed into a contract to pay out of a particular property, so as 
to constitute a lien on that property. Equity lays hold of the separate 
property, but not by virtue of any thing expressed in the contract ; and it 
is not very consistent with correct principles to add to the contract that 
which ihe party has not thought fit to introduce into it. The view taken 
of tlie matter by Lord Thurlow, in Hulme v. Tenant, is more correct. 
According to that view, the separate property of a married woman being a 
creature of Equity, it follows, that, if she has a powrer to deal with it, she 
has the other pow er incident to property in general ; namely, the power of 
contracting debts to be paid out of it ; and inasmuch as her creditors have 
not the means at law of compelling payment of tiiose debts, a Court of 
Equity takes upon itself to give effect to them, not as personal liabilities, 
but by laying hold of the separate property as the only means by which 
they can be satisfied.' Now these considerations are important, because it 
was part of the argument, that a married woman, although she can enter 
into a species of contract, and bind herself by a promissory note, (for that 
was the case put,) yet that she cannot be considered as having creditors ; 
and, therefore, when she makes her will, and directs that her debts are to 
be paid, that part of the will cannot be carried into effect. But all the 
cases suppose she can have creditors. The holders of her promissory note 
has her contract, which Equity considers her capable of entering into; and 
it would be a very strong proposition to say, that, when she has, by an in- 
strument under her hand, acknowledged her debt and promised to pay it, 
she is not to be considered as creating an obligation which binds her. 
There is, however, no ground for supporting such a proposition, and it 
would be interfering very much with the rights which this Court considers 
are attached td the property of a married woman, to put such a construc- 
tion on her contract-” Post, ^ 1401. 



MABRIED WOUBK. 


871, 


CH. XXXVIL] . 

as they cannot all be resolved into the general propo* 
sition, that she is, as to such property, to be deemed a 
f&rm sole. In the first place, her separate property is 
not in Equity, liable for the payment of her general 
debts, or of her general personal engagements.* So far. 
Courts of Equity follow the analogies of the Common 
Law. If, therefore, a married woman should, during 
her coverture, contract debts generally, without doing 
any act, indicating an intention to charge her separate 
estate with the payment of them, Courts of Equity 
will not entertain any jurisdiction to enforce payment 
thereof, out of such separate estate during her life.^ 

§ 1399. But, in the second place, her separate estate 
will, in Equity, be held liable for all the debts, charges, 
encumbrances, and other engagements, which she does 
expressly, or by implication, charge thereon ; for, hav- 
ing the absolute power of disposing of the whole, she 


1 See Vanderlieyden v. Mallory, 1 Comstock, 452, 

2 2 Roper on IIusli. and Wife, ch, 21, ^ 2, p. 235 to 238 ; Id. 241, and 
note; Duke of Dolton v, Williams, 2 Vcs. 138, 150, 1,56 ; S. C. 4 Bro. 
Ch. R. 207 ; Jones o. Harris, 9 Ves. 498 ; Stewart v. Kirkwall, 3 Madd. 
R. 387 ; Greatley v. Noble, 3 Madd. 11. 04 ; Aguilar o. Aguilar, 5 Madd. 
R. 418. — The qualification, “during her life,” is important; for it has 
been said, that after her death such general creditors will be entitled to 
satishiction out of her cfssets. But then, though they may be creditors by 
bond, they will not be entitled to any preference, but must come in pari 
passu with her simple contract creditors. 2 Roper on Husb. and Wife, ch. 
21, § 3, p. 233, 245, note citing Anon. 18 Ves. 258 ; Gregory v, Lockyer, 
6 Madd. R. 00. The circumstances of these cases, however, do not ap- 
pear ; and the wife may have charged her separate estate (for aught that 
appears) with the payment of all her debts. But in Norton v, Turvill, 2 
F. Will. M4, it was held, that all the separate estate of a married woman 
was, after her death, a trust for the payment of her debts ; and upon that 
ground, a bond debt, contracted by her generally after marriage, was en- 
forced against it. See Court v, Jeffery, 1 Sim. & Stu. 105, and Mr. Ro- 
per’s note, supra. 



872 


EQUIT7 JUBISPRTJDEECD. . [CH. XXXVU. 

^ fdrtiorif dispose of a part thereof.* Her agree- 
ment, however, creating the charge, is not (it has been 
said) properly speaking, an obligatory contract, for, as 
a feme covert, she is incapable of contracting ; but is 
rather an appointment out of her separate estate. The 
power of appointment is incident to the power of 
enjoyment of her separate property j and every secu- 
rity thereon, executed by her, is to be deemed an 
appointment j)ro tanto, of the separate estate.® 

§ 1399 a. Upon the ground of interest, as well as 
power, where freeholds are conveyed by release to 
trustees, to the use of a feme coved, for her separate 
use for life, or to the use of such person as she should, 
by writing sealed, &c , appoint, and in default of such 
appointment in trust, to pay the rents to her for her 
separate use; and the husband and wife, by writing 
not under seal, for valuable consideration, undertook 
to execute a mortgage of the property, when required ; 
and her husband died before any mortgage was exe- 
cuted; it was held, that the agreement was binding 
upon the surving wife.® [In a later case, a feme coved 


^ Jluimc V. Tenant, 1 Ero. Ch. R. 10, 20 ; S. C. 2 Dick. 560 ; Brown v. 
Like, 14 Ves. 302 ; 2 Roper on llusb. and Wife, ch. 21,^3, p. 210, 211, 
247, 248; Peacock o. Monk, 2 A^es. 90; Grigby v, Cox, 1 A^es. 517; 
Grealley r. Noble, 3 Miidd. R. 04, 

2 Stuart r. Lork Kirkwall, .3 Madd. 387 ; Greatley r. Noble, 3 Madd. 11. 
94 ; Field v, Sowle, 4 Russ. R. 1 12. — The language of the last case may 
be presumed to apply to the express power of appointment therein given. 
But the language of the other casc.s seems intentionally general. See also 
Aguilar v, Aguilar, 5 Madd. 418. But see Owens w. Dickenson, 1 Craig 
& Phillips, 48, 52 to .04. 

3 Stead V, Nelson, 2 Beavan, R. 245, 248. — On this occasion Lord 
Langdale said : “ This estate was vested in Mrs. Walcrworth for licr life, 
for her separate ase. Now, supposing a legal estate to have been vested 
in her, a Court of law would take no notice of the words ' for her separate 
use,’ but in this Court those words would give her, during coverture, the 
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who held real estate to her separate use, together with 
her husband, contracted ■ to convey the property, but 
before the sale was completed, the wife died, having 
devised the estate to her husband. It was doubted 
whether the contract was binding on the wife; the 
Master of the Rolls saying that the separate use was 
established for the protection of the wife against the 
husband, and not to increase her power of disposi- 
tion.^] 

§ 1400. The great difficulty, however, is, to ascer- 
tain, what circumstances, in the absence of any posi- 
tive expression of an intention to charge her separate 
estate, shall be deemed sufficient to create such a 
charge ; and what sufficient to demonstrate an inten- 
tion to create only a general debt. It is agreed, that 
there must be an intention to charge her separate 
estate, otherwise the debt will not effect it. The fact, 
that the debt has been contracted during the coverture, 
either as a principal or as a surety, for herself, or for 
her husband, or jointly with him, seems ordinarily to 
be held facie evidence to charge her separate 

estate, without any proof of a positive agreement or 


same ri«jht over the estate, as she would have had if she had been a/ewe 
sole. Having that right, she enters into a contract, whereby, in considera- 
tion of a sum of jC120, she agrees to execute a mortgage of this estate. 
That which was vested in her, and over which her power extended, was 
her life estate. It is true, that her life miglit be prolonged beyond the 
life of her husband ; if so, the consequence would be, that she would then 
have, both in Equity as well as at law, an absolute power of disposition 
over that life estate, and I cannot say that 1 think, that the analogy of a 
reversionary interest in a chose in action^ in any way applies to this case. It 
appears to me, that she had a power to enter into this agreement, which 
must be specifically performed with costs, and it must be declared, that the 
plaintiflf’s mortgage is entitled to priority over that of Mr. Tolson.** 

' Harris v, Mott, 7 Eng. Law & Eq. R. 245.^ 
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intention so to do.' It has been remarked, that this 
rule of holding that a general security, executed by a 
married woman, purporting only to create a personal 
demand, and not referring to her separate property, 
shall be inteiided as ‘primA facie an appointment or 


1 Hulme V. Tenant, 1 Bro. Ch. R. 16; S. C. 2 Dick. 5G0; Healley v. 
Thomas, 15 Vcs. 596 ; Bullpin v. Clarke, 17 Ves. 365; Stuart v. Lord 
Kirkwall, 3 Madd*. R. 387. See Gardner v. Gardner, 22 Wend. 526; 
Owens V. Dickenson, 1 Craig & Phillips, 48, 52 to 54 ; Coleman v. Wooley, 
10 B. Monroe, 320 ; Ante, 1397, note; Crosby v. Church, 3 Beavan, R. 
489. — In this last case, Lord Langdale said : “ If a married woman could 
not dispose of her separate estate, without making a direct reference to it, 
or without showing an express intention to charge it, there would be an 
end of the question ; but I aj^preheud there are many ways in which a mar- 
ried woman may render her oeparato property liable to a charge, without 
having, in the transaction, made any direct charge on, or made any refer- 
ence to, the property settled to her separate use.*^ In Tullett n. Armstrong, 
4 Beavan, R. 319, 323, the same learned judge used language still more 
comprehensive. “ It is perfectly clear that when a woman has property 
settled to her separate use, she may bind that property without distinctly 
stating that she intends to do so. She may enter into a bond, bill, promis- 
sory note, or other obligation, which, considering her stale as married 
woman, could only be satisfied by means of her separate estate ; and, there- 
fore, the inference is conclusive, that there was an intention, and a clear one, 
on her part, that her separate estate, which would be the only means of 
satisfying the obligation into which she entered, should be bound. Again, 
I apprehend it to be clear, that where a married woman having separate 
estate, but not knowing perfectly the nature of her interest, executes an 
instrument by which she plainly shows an intention to bind the interest 
which belongs to her, then, though she may make a mistake as to the ex- 
tent of the estate vested in her, the law will say that such estate as she 
may have shall be bound by her own act. But in a case where she enters 
into no bond, contract, covenant, or obligation, and in no way contracts to do 
any act on her part; where the instrument which she executes docs not 
purport to bind or to pass any thing whatever that belongs to her, and where 
it must consequently be left to mere inference, whether she intended to 
affect her estate in any manner or way whatever, the case is entirely 
different either from the case where she executes a bond, promissory note 
or other instrument, or where she enters into a covenant or obligation by 
which she, being a married woman, can be considered as binding her sepa- 
rate estate.*’ 
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charge upon her separate property, is a strong cade of 
constructive implication by Courts of Equity, founded 
more upon a desire to do justice, than upon any satis- 
factory reasoning. The main argument in favor of it 
seems to be, that the security must be supposed to 
have been executed, with the intention that it shall 
operate in some way ; and, that it can have no opera- 
tion, except as against her separate estate. If this 
reasoning be correct, it will equally apply to all her 
general pecuniary engagements j for she has no other 
means of satisfying them, except out of her separate 
estate.! To this extent the doctrine has not, as yet, 
been established, although the tendency of the more 
recent decisions is certainly in that direction. Indeed, 
it does seem difficult to make any sound or satisfactory 
distinction on the subject as to any particular class of 
debts, since the natural implication is, that, if a married 
woman contracts a debt, she means to pay it ; and if 
she means to pay it, and she has a separate estate, that 
seems to be the natural fund, which both parties con- 
template as furnishing the means of payment.^ 


1 3 Roper on Husband and Wife, ch. 2], ^ 3, p. 243, 244, note. 

2 Tliisbiihjcct was a j^ood deal discussed in Murray v. Barlee, 4 Sim. R. 
82, by tbc Vife-Cliancellor, and, on appeal of ibal case, by Lord Chancel- 
lor Broiioliam, in 3 Mylne & Keen, 209, in which he aflirrned ihe Vice- 
Chancellor's decision, and acted upon the ground stated in the text. On 
that occasion his Lordship said ; “That at law', a feme covu't cannot in any 
way, bo sued, even for necessaries, is certain. Bind herself, or her hus- 
band, by specialty, she cannot; and, although living with him, and not 
allowed necessaries, or apart from him, whether on an insunicieiit allow- 
ance, or an unpaid allowance, she may so far bind him, that those who 
furnish her with articles of subsistence, may sue him ; yet even in respect 
of these, she herself is free from all suit. This is her position of disability 
or immunity at law ; and this is now clearly settled. Her separate existence 
is not conUunplated ; it is merged by the coverture in that of her husband ; 
and she is not more recognized than is the cestui que trust or the mortgagor, 
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§ 1401. In the earlier cases, indeed, the doctrine was 
put upon the intelligible ground, that a married woman 


the legal estate, which is the only interest the law recognizes, being in 
others. But though this is now settled law, we know, that it was not al- 
ways so; or, at least, that an exception was admitted to what all men allow 
to be the general rule. W hen Corbett o. Poelnitz was decided. Lord Mans- 
field said, that, as tihics alter, new customs and manners arise ; and he 
held, with the concurrence of all his learned brothers, that where the wife 
has a separate maintenance, and lives apart from her husband, receiving 
credit upon the possession of that estate, she ought to be bound ; and the 
action was accordingly held to lie. That this great and accomplished Judge 
imported his views on the subject from those Courts of Equity which he 
had once adorned as an advocate, I have no doubt. But it is certain, that 
the decision nover received the assent of Westminster Hall. That those 
who pronounced it, very strongly adhered to it, there can be no question. 
Mr. Justice Bailer, sitting in this Court a few years after, recites it among 
other clear points, and plainly refers to it more emphatically than to the 
rt ji, in these words : * All these things have been determined, and I know 
no reason why these decisions should not be religiously and as sacredly 
observed as any judgment, in any time, by any set of men, I believe they 
are founded in good sense, and arc adapted to the transactions, the under- 
standing, the welfare of mankind.’ Compton v. (3ollinson. He adds, that 
the reasons, on which these decisions were founded, were so satisfactory 
both to the parties interested and to the profession, that no writ of error 
had ever been brought. It happened, however, that this w^as a very ground- 
less panegyric. The profession were always much divided upon the point, 
and, latterly, the general opinion was against it. A case for the opinion 
of the Court of Cormnon IMeas was directed by Mr. J. Duller, in Comp- 
ton r. Collinson : and though the certificate of the Judges, when that case 
came to be argued, was in conformity wdth the law, as then laid down by 
Lord Mansfield, yet Lord Loughborough in delivering the judgment of the 
Court, observed, after an elaborate review of the cases, that it could not be 
considered as a settled point, that an action might bo maintained against a 
married woman, separated from her husband by consent, and enjoying a 
separate maintenance. A few years afterwards, that judgment, which had 
been pronounced to be as worthy of religious and sacred observance as any 
judgment ever delivered, was overruled on the fullest consideration,' and 
after tWO arguments, by the unanimous determination of all the judges; 
Maphall v. Button. The doors of the Courts of Common Law were thus 
aim against an admission of the equitable principle ; and the law was fixed, 
that, in those Courts, the wife could in no way, be sued by reason of her 
having separate property, and living apart from her husband. But in 
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is, as to her separate propertyj to be deemed a feme sole; 

' — » 

Equity, the case is wholly different. Her separate existence, both as regards 
her liabilities and her rights, are here abundantly acknowledged ; not in- 
deed, that her person can be made liable, hut her property may, and it may 
bo reached through a suit instituted against herself and her trustees. It 
may be added, that the current of decisions has generally rnn in favor of 
such recognition. The principle has been supposed to be carried further 
in llulme v. Tenant, than it had ever been before, because there, a bond, 
in which the husband and wife joined, and which, indeed, so fares the ob- 
ligation of the wife was concerned, was absolutely void at law, was allowed 
to charge the wife's estate, vested in trustees, to her separate use, though 
such estate could be only reached by implication ; and though, till then, the 
better opinion seemed to be, that the wife could only bind her separate es- 
tate by a direct charge upon it. Lord Eldon repeatedly expressed his doubts 
as to this case ; hut it has been consianily acted upon by other judges, 
and never in decision departed from by hiin.se] f. It is enough to mention 
Ileatley v, Thomas, and Huilpin y. Clarke, both before Sir William Giant, * 
who, in the latter case, held the wife’s separate estate to be charged by a 
promissory note for money lent to her; which at law could never have 
charged the husband in any way, directly, or indirectly. The same was 
held, as to a bill of exchange, accepted by a f&nic covert^ in Stuart t*. 
Lord Kirkwall, and an agreement by the wife, as to her separate estate, 
in Master r. Fuller. In all these cases 1 take the foundation of the doc- 
trine to be this ; — the wife has a separate estate subject to her own control, 
and exempt from all oilier interference or authority. If she cannot aifect 
it no one can ; and the very object of the sett lenient, which vests it in her 
exclusively, is to enable her to deal v^iih it, as if she were discovert. The 
power to affect it being unquestionable, the only doubt that can arise is, 
whether or not she has validly encumbered it. At first, the Court seems 
to have supposed, that nothing could touch it but some real charge, as a 
mortgage, or an instrument amounting to an execution of a power, where 
that view was supported by the nature of the settlement. But afterwards 
her intention was more regarded, and the Court only required to be satis- 
fied that she intended to deal with her separate property. When she ap- 
peared to have done so, the Court held her to have charged it, and made 
the trustees answer the demand thus created against it. A good deal of the 
nicety, that attends the doctrine of powers, thus came to bo imported into 
this consideration of the subject/ If the wifi^did any act directly charging 
the separate estate, nn'doubl could exist ; just as an instrument expressing 
to be in execution of a po,wer was always, of course, considered as made 
in execution of it. But so, if, by any reference to the estate, it could be 
gathered that such was her intent, the same conclusion followed. Thus, if 
she only executed a bond, or made a note, or accepted a bill, because those 
£Q. JUR. — VOL. II. 74 
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and, therefore, that her general engagement, although 
they ivould not bind her person, should bind her sepa* 


acts would have been nugatory, if done by a feme covert without any refer- 
ence to her separate estate, it was held, in the cases 1 have above cited, that 
she must be intended to have designed a charge on that estate, since in no 
ether way could the instruments thus made by her have any validity or ope- 
ration ; in the same manner as an instrument, which can mean nothing, if it 
means not to execute a power, has been held to be made in execution of that 
pow' r, although no direct reference is made to the power. Such is the prin- 
ciple, and it goes the full length of the present case. But doubts have been, 
in one or two instances, expressed, as to the effect of any dealing, whereby 
a genera] engagement only is raised, that is, where she becomes indebted 
without executing any written instrument at all. This point was discussed 
in Greatly v. Noble ; and the present Master of the Rolls appears, in the 
subsequent case of Stuart i\ Lord Kirkwall, to have been of opinion, that 
I the wife's separate estate was not liable without a charge, and to have sup- 
posed that he had before stated that opinion in Greaticy u. Noble, although 
he by no means expressed himself so strongly in disposing of that case, 
and distinctly abstained from deciding the point. I own 1 can conceive no 
reason for drawing any such distinction. If, in respect of her separate 
estate, the wife is, in Equity, taken as a femesoh^ and can charge it by instru- 
ments absolutely void at law, can there be any reason for holding, that her 
liability, or, more properly, her power of affecting the separate estate, shall 
only be exercised by a written instrument? Are we entitled to invent a 
rule, to add a new chapter to the Statute of Frauds, and to require writ- 
ing, where that act requires none? Is there any Equity, reaching written 
dealings with the property, which extends nut also to dealing in other ways ; 
as by sale and delivery of goods? Shall necessary supplies fur her main- 
tenance not touch the estate, and yet money furnished to squander away 
at play be a charge on it, if fortified by a scrap of writing? No such dis- 
tinction can be taken upon any conceivable principle. But one of the 
earlier cases, Kenge v. Delavall, makes no mention of such a distinction, 
for there being indebted generally is all that is stated, as grounding the 
claim ; and in Lilia v. Airey, the party who had furnished necessary sup- 
plies to the wife, was held entitled to recover to the extent of her separate 
maintenance. She had, it is true, given a bond, but only for jCGO; the 
Court, however, held the crAliior entitled to a larger sum, the separate 
maintenance exceeding the amount of the bond. But the present is by no 
means a case of mere general charge. If it were, I have no doubt, that 
the claim would w'ell lie ; but there arc written promises. I bold a retainer 
in writing to imply a promise to pay, whatever shall be reasonably and 
lawfully demanded by the solicitor or attorney, acting under that retainer. 
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rate property.* This, however, (as we have seen,) is 
not the modern doctrine ; for by that it seems to turn 
upon the intention of the married woman to create a 
charge on her separate estate, either as an appointment, 


So, if there be no formal retainer, but only a written acknowledgment or 
adoption of the professional conduct, or instructions in writing, to proceed 
further, the party, who gives such written instructions, in eflTect promises 
to pay, whatever may lawfully become due to one acting in obedience to 
them, that is, to pay the costs, which shall be taxed. The present case 
is, in almost the whole, if not the whole of it, covered by such written 
authority, although such written authority was not necessary to bind Mrs. 
Harlee's separate estate. 1 am of opinion, therefore, that the decree of 
his Honor, ordering the solicitor’s bill to be taxed, is weff founded. No- 
thing could more effectually defeat the very purpose of such settlements 
than denying power to the wife thus to charge her estate. She is meant 
to be protected by the separate provisions from all oppression and circum- 
vention, and to be made independent of her husband, as well as of all 
others. If she cannot obtain professional aid, and that with the facility 
which other parties find in obtaining it, she is not on equal terms with 
them. If the husband or the trustees can hold her at arm’s length, and 
refuse h^r the proceeds of the fund held by them for her use, and if they 
can by a verbal retainer engage a solicitor, while she can only obtain such 
help by executing a mortgage, or by granting bunds or notes, she is not 
on the same footing with them. I hold therefore, that, so far from a solicit- 
or’s or attorney’s bill being less entitled to favor in Courts of Equity when 
sued upon, as against the separate estate of a married woman, the argu- 
ment is all the other way.” See also the learned note of Mr. Roper, in 
his Treatise on Husband and W ife, (ch. 21, 3, p. 21 1 to 247,) which con- 
tains a very elaborate review of the leading authorities, and in a great 
measure, exhausts the subject. From that note the materials in the text 
have been partly drawn. See also Clancy on Married Women, ch. 9, 
p. 331 to 346. In Vandergucht v. De Blaquiere, 8 Sim. R. 315, the Vice- 
Chancellor held, that w,here a married w'oman divorced from her husband, 
and entitled to alimony under a decree of the Ecclesiastical Court, accept- 
ed a Hill of Exchange for articles of dress, supplied to her by the drawer 
of the bill, and made it payable at her bai^ker's, to whom the alimony was 
paid, she did not thereby charge her alimony. 

1 Hulme V. Tenant, 1 Bro. Ch. R. 16, and Mr. Belt's note; Peacock v. 
Monk, 2 Ves. 193; Norton v. Turvill, 2 P. Will. 144; Lilia v. Airey, 

1 Ves. jr. 277, 278; Mansfield, C. J., in Nurse v. Craig, 5 Bos. & Pull. 
162, 163 ; Angell v, Hadden, 2 Meriv. H. 163. 
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or- as a disposition of it by a contract in the nature of 
an appointment.^ The difficulty, then, is to distinguish 
upon any clear reasoning, what ground of general pre- 
sumption exists to infer an intention, not expressed, to 
charge any particular debt upon her separate estate, 
which would not ordinarily apply to all her general debts. 
If she gives a promissory note, or an acceptance, or a 
bond, to pay her own debt, or if she joins in a bond 
with her husband to pay his debts, the decisions have 
gone the length of charging it on her separate estate, 
either as a contract, or as an appointment, without 
any distinct circumstance establishing her intention.® 
Where, indeed, she lives apart from her husband, and 
has a separate e.state and maintenance secured to her, 
there may be good ground to hold, that all her debts, 
contracted for such maintenance, and in the course of 
her dealings with tradesmen, are understood by both 
parties to be upon the credit of her separate funds for 
maintenance.® 


* Roper on Husb. and Wife, ch.21, ^ ??, p. 243, note ; Sperlin^ v. Uoch- 
fort, 8 Ves. 175 to 178; Jones r. Harris, 9 Ves. 497,498; Whistler ». 
Newman, 4 Ves. jr. 129 ; Stuart v. Kirkwall, 3 Madd. R. 387 ; Field v, 
Sowlc, 4 Russ. 112; Mansfield, C. J. in Nurse v. Craigs, 5 Bos. & ]\ill. 
102, 103. But see Owens v. Dickenson, 1 Craig & Piiillips, 48, 52 to 54^ 
Ante, ^ 1.397, note. 

2 Stanford v. Marshall, 2 Aik. 08 ; Huline r. Tenant, 1 Bro. Ch. R. IG ; 
S. C. 2 Dick. 560 ; Master v. Fulh r, 4 Bro. Ch. R. 19 ; S. C. 1 Ves. jr. 
513; Stuart v, Kirkwall, 3 Madd. R. 387; Field v. Sowle, 4 Russ. R. 
112; Bullpiu V. Clarke, 17 Ves. 305; Ileatley r. Thomas, 15 Ves. 596; 
Power i’. Bailey, 1 B. & Beatt. 49 ; WagslafF v. Smith, 9 Ves. 520; 
Clerk V. Miller, 2 Aik. 379 ; Clsncy on Married Women, ch. 9, p. 331 to 
346. But see Thorneycroft v. Cror*kett, 2 House of Lords Cases, 239. 

3 2 Roper on Hush, and Wife, ch. 21, ^ .3, p. 244, 245, note ; Ibid. ch. 
22, ^ 4, p. 305 to 307 ; Gaston v. Frarikum, 13 Jurist, 739 ; Lilia v, Airey, 
1 Ves. jr. 277 ; Mansfield, C. J., in Nurse v. Craig, 5 Bos. & Pul. 162, 
163. 
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$ 1402. In the next place, let us proceed to the con- 
sideration of what is commonly called the Equity of a 
wife to a settlement out of her own property. It is well 
known, that^ at the Common Law, marriage amounts to 
an absolute gift to the husband of all the goods, per- 
sonal chattels, and other personal estate, of which the 
wife is actually or beneficially possessed at that time, 
in her own right, and of such other goods, personal 
chattels, and personal estate, as come to her during the 
marriage.' But to her choses in action, such as debts 
due by obligation, or by contract, or otherwise, the hus- 
band is not absolutely entitled, unless they are reduced 
into possession during her life.‘‘ In regard to chattels 
real, of which the wife is, or may be possessed during 
the coverture, the husband has a qualified title. He 
has an interest therein in her right ; and he may by his 
alienation during the coverture, absolutely deprive her 
of her right therein. But if ho does not aliene them,’ 
she will be entitled to them, if she survives him ; and, 
if he survives her, he will be entitled to them in virtue 
of his marital rights.^ • • 

§ 1403. These general explanations of the state of 
the Common Law, as to the respective rights of hus- 


1 1 Roper on Hiisb. and Wife, ch. 5, § 2, p. 161) ; Co. Lilt. 300, Sfil 
and Butler’s note (I) ; Com. Dig. Baron cj- Feme^ E. 3; Clancy on Marr. 
Women, B. 1, ch. 1, p. 1 to 3. 

2 Co. Liu. 351 a, and Mr. Butler's note (1) ; 2 Roper on Husb. and 
Wife, ch. 5, ^ 4, p. 204, 205 ; Clancy on Married Women, B. 1, c^. 1, 
p. 3 to 9 ; Perdew u. Jackson, 1 Russ. R. 66. 

3 2 Roper on llusb. and Wifc,ch. 5, ^ 2, p. 173 to 187; Ibid. Addenda, 

No. 3. p. 221 ; Clancy on Marr. Women, B. 1, ch. 1, p. 9 to 11 ; Co. 
Liu. 46 b; Ibid. 251 and Butler’s note (1); Doe t>. Pulgrean, 1 H. 
Bjack. 535 ; Com. Dig. Baron §' E. 2, F. 1 ; Pale v. iMiicliell, 2 Eq. 

Abr. 13H, p. 4; Donne v. Hart, 2 Russ. & Mylnc, 360; Post, ^ 1410, 
1413. But see Bisset on Estates for Life, 187, 168, 192, 193, 195. 
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band and wife in regard to her personal property, are 
sutficient to enable us to understand the origin, nature^ 
and character of the wife’s Equity to a settlement. We 
have already seen the protective power which Courts of 
Equity exert to preserve the control and disposition of 
married women over property secured or given to'their 
separate use, and also to preserve the rights and interests 
of wards of the Court. Whenever the husband has 
reduced the personal estate of his wife, of whatever 
original nature it may be, whether legal or equitable, 
into possession, he becomes thereby the absolute owner 
of it, and may dispose of it at his pleasure.^ And this 
being, the just exercise of his legal marital rights. 
Courts of Equity will not interfere to restrain or limit 
it.® Wherever, also, he is pursuing the common reme- 
dies at law, for the purpose of reducing such personal 
prcperty into possession, Courts of Equity for the same 
reason are, or at least (it is said) ought to be, ordinarily 
passive.” We say, ordinarily ; because it is not, per- 
haps, quite certain, that Courts of Equity will not inter- 
fere b^ way of injunction to suits at law for the wife’s 
personal property against the husband under special 
circumstances. In one class of cases, that of legacies to 
the wife, when they are sued for by the husband in the 
Ecclesiastical Courts, it is certain that an injunction will 


l^CIancy on Marr. Women, fJ. 5, ch. 1, p. 44*2 to 444 ; Jewson v. Moul- 
son, S Aik. 420 ; Murray v. Elibank, 10 Ves. 90. See, as to wh.it will 
be a reduction into possession by the husband of the wife's clioses in 
action, or not, Searinjf r. Searins, 9 Paige, R. 283 ; Mardrec v, Mardrec, 
0 Iredell, 295 ; Latunrettc v. Williams, 1 Barbour, 9. 
a Ibid. 

* 1 Fonbl. Eq. B. 1, ch. 2, § 6, note (1 ) ; Vaughan v. Buck, 13 Siniuns, 
R.'404 ; S. C. 1 Phillips, R. 75. 
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be allowed for the purpose of enforcing <tthe wife’s 
Equity to a settlement.* 

§ 1404. The principal if not the sole cases in which 
Courts of Equity now interpose to secure to the wife 
her Equity to a settlement, are, first, where the husband 
seeks aid or relief in a Court of Equity in regard to 
her property j secondly, where he makes an assignment 
of her equitable interests ; thirdly, where she seeks the 
like relief, as plaintiff, against her husband, or his as- 


1 Ante, 501, 592, 598, 599„ 898; Anon. 1 West, R. 581; Clancy on 
Married Women, B. 5, ch. 1, p. 443, 463, 464 ; Jewson u. Monlso'n, 2 Atlc. 
419, 420 ; Harrison v. Buckle, 1 Str. 23H ; Gardner v. Walker, 1 Str. 503. 
There are instances in which Bills in Equity have been entertained to 
restrain the husband from enforcing his legal remedies to reduce Jiis wife’s 
chosos in action into possession, for the purpose of enforcing her Equity to 
a settlement. Winch o. Page, Bunh. R. 86 ; Mason v. Masters, cited in 
1 Eden, H. 506. See also Jewson v. Moulson, 2 Atk. 42!>; Ellis t\ Ellis, 
1 Vincr, Abrid. Suppt. 476 ; Clancy on Marr. Women, B. 5, ch.' 2, 
p. 463, 464; Id. 466 to 470; 1 Roper on Hush, and Wife, ch. 7, ^ 1, 
p. 257, 25H , Id. 274. Mr. Clancy insists that there is no just ground upon 
which the Courts of Equity should decline to interfere in cases where the 
husband is seeking at law to recover the wife's legal choses in action. 
His reasoning is entitled to great consideration from its intrinsic force, and 
there are certainly authorities in his favor, although ho admits that the 
prevalent spirit of the cases is against it. Clancy on Marr. Women, B. 5, 
ch. 2, p. 46() to 470. Mr. Jacob, in his late edition of Roper on Husband 
and Wife, (Vol. I. 271, 272,) expressly denies that there is any sound 
principle fur making a distinction between a trust term and any other equi- 
table chose in action of the wife. It were to be wished that the principle 
could, as a matter of general justice, be maintained in Equity. In Pierce 
Thornley, (2 Sim. K. 107,) the Yice-l^Jhancellor held a doctrine which 
seems to cover the very case. “ At law,” said he, “ where judgment had 
been recovered by the husband and wife, the husband alone could levy 
execution. But a Court of Equity will not, unless the wife consents, per- 
mit the husband to recover the whole of his wife’s choses in action, but 
will require a settlement to be made upon her.” See also Kenny v. Udal], 
5 Johns. Ch. R. 477 ; and Van Epps v. Van Deusen, 4 Paige, R. 74. 
the latter case, Mr. Chancellor Walworth was of opinion that an injunctioD 
ought to go to a proceeding at law, in order to enforce the wife’s Equity 
to a settlement. 
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signees, iit regard to her equitable interests.^ In the 
first case, the Court lap hold of the occasion, upon the 
ground of the maxim that he who seeks equity must do 
equity, to require the husband to make a suitable set- 
tlement upon the wife (if not already made) out of that 
property, or some other property, for her due mainte- 
nance and support, in case of her survivorship, accord- 
ing to the rank and condition, and circumstances of the 
parties.* In the second case, the same principle is ap- 
plied to other persons claiming under the husband as to 
himself. In the third case, the doctrine may seem more 
artificial. But it is, in truth, enforcing against the hus- 
band her admitted equity to prevent an irreparable 
injustice.® 

§ 1405. The general theory of this branch of Equity 
Jurisprudence may be thus succinctly stated. By mar- 
riage the husband clearly acquires an absolute property 
in all the personal estate of his wife, capable of imme- 
diate and tangible possession. But if it is such as can- 
not be reduced into jiossession, except by an action at 
law, or by a suit in Equity, he has only a qualified in- 
terest therein, such as will enable him to make it an 
absolute interest by reducing it into possession. If it 
is a chose in action, properly so called, that is, a right, 
which may be asserted by an action at law, ho will be 


1 Clancy on Marr. Women, B. 5, ch. 1, p. 441, 445 ; Id. eh. 2, p. 456. 
Post, ^ 1414. 

2 (^laiioy on Marr. Women, B. 5, ch. 1, p. 441, 442 ; Beresfurd r. Hob- 
son, 1 Madd. 303; 1 Foiibl. £q. R, 1, ch. 2, ^ 6, note (A). 

3 Clar oy on Marr. Women, B. 5, ch. 2, p. 470 to 475. In Edes v. 
£jes, 11 Simonsr, R. 509, 670, the Vice-Chancellor (Sir L. Shadwcll) 
said, where a wife is entitled to a chose in action which consists of a 
principal sum, and not merely income, she may file a bill against her hus- 
band and the trustees for a settlement.” 
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entitled to it^ if he has actually reduced it into posses- 
sion (fora judgment is not sufficient) in his lifetime. 
But if it is a right, which must be asserted by a suit in 
Equity, as where it is vested in trustees, who have the 
legal property, he has still less interest. He cannot 
reach it without application to a Court of Equity, in 
which he cannot sue without joining her with him ; 
although perhaps a Court of Law might permit him to 
do so, or at least to use her name without her consent. 
If the aid of a Court of Equity is asked by him in such 
a case, it will make him provide for her, unless she con- 
sents to give such equitable property to him.’ 

§ 1406. It is called the wife’s Equity. But in truth 
it is never limited to the wife ; for, in all cases where a 
settlement is decreed, it is the invariable practice to 
include a provision for the issue of the marriage, 
through the instrumentality of the Equity of the wife.* 
This Equity will not only be administered at the in- 
stance of the wife and her trustees, but also where the 
husband sues in Equity for her property, at the in- 
stance of her debtor.® We shall presently see in what 
manner the wife may waive the right to such a settle- 
ment, and what will be the effects of her waiver, and 
what other circumstances will deprive her and her issue 
of the right.* 


r Langham v. Nenny, 3 Ves. jr. 469; Bond v. Simmons, 3 Atk. 20, 21. 
s Ibid.; Murray v. Lord Elibank, 13 Ves. 6; Steinmelz v. Halthin, 
1 Glyn. & Jam. K. 04 ; S. C. cited in Pierce v. Thotnley, 2 Sim. 11. 167 ; 
Wilson V. Wilson, 1 Jac. & Walk. 459, 460. In the matter of Anne 
Walker, 1 Lloyd & Goold’a Rep. 290, 323. 

3 Clancy on Marr. Women, B. 5, ch. 1, p. 465; Davy v, Pollard, Finch, 
Ch. U. 377; S. C. 1 £q. Abridg. 64, pi. 2. 

^ See Post, ^ 1410. In the matter of Anne Walker, I Lloyd & Goold’s 
Bep. 299. 
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‘ § 1407. It is not easy to ascertain the precise origin 
of this right of the wife, or the precise grounds upon 
which it was first established. It has been said that it 
is an Equity grounded upon natural justice ; that it is 
that kind of parental care which a Court of Equity ex- 
ercises for the benefit of orphans, and that as a fiither 
would not have married his daughter without insisting 
upon some provision, so a Court of Equity, which stands 
in loco par eiUis, .will insist on it.^ This is not so much a 
statement of the origin as it is of the efiect and value 
of the jurisdiction. The truth seems to be, that its 
origin cannot be traced to any distinct source. It is 
a creature of a Court of Equity, and stands upon its 
own peculiar doctrine and practice. It is in vain to at- 
tempt, by general reasoning, to ascertain the nature or 
extent of the doctrine, and therefore we must look en- 
tirely to tho practice of the Court for its proper foun- 
dation and extent* 

§ 1408. And, in the first place, a settlement will be 
decreed to the wife, whenever the husband seeks the 
aid or relief of a Court of Equity to procure the posses- 
sion of any portion of his wife’s fortune.® In such a 
case, it is of no consequence whether the fortune accrues 
before or during the marriage; whether the property 
consists of funds in the possession of trustees, or of third 
persons ; or whether it is in possession of the Court, or 

1 JewBon V. Moulson, 2 Atk. 419; Kenny v. Udall, 5 Johns. Ch. R.474* 

3 Murray v, Elibank, 10 Ves. 90; S. C. 13 Vea. 6, 

8 Jewson v. Moulson, 2 Atk. 419, 420; SJeech v. Thorington, 2 Yes. 
561 ; Attorney-General i?. Whorwood, 1 Ves. 538, 539 ; Bosvil v. Bran- 
der, 1 P. Will. 459, Mr. Cox's note; 'Howard v. Moffat, 2 Johns. Ch. R. 
206, 208 ; Fabre v. Colden, 1 Paige, R. 166 ; Smith v, Kane, 2 Paige, R. 
303 ; Clancy on Marr. Women, B. 5, ch. 2, p. 456 to 475 ; 1 Fonbl. £q. 
B. 1, ch. 2, ( 6, note (A) ; Sturgis v. Champneys, 5 Mylne & Craig, 97, 
101 to 104 ; Hanson v, Keating, the Jurist, 1844, Vol. 8, p. 549 ; Carter 
V. Carter, 14 Smedes & Marshall, 59; Shaw v. Mitchell, Daveis, R. 216. 
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under its administration, or not ; for, under all these cir- 
cumstances, the Equity of the wife will equally attach to < 
it.^ This Equity of the wife was for a long time sup- 
posed to be conhned to the absolute personal property 
of the wife. It was afterwards extended to the rents and 
profits of the real estate, in which she has a life interest,^ 
although it was not then generally extended as against 
the husband personally, to equitable interests, in w'hich 
she had a life estate only.’ It seems now to have ac- 


1 2 Roper on Husb. and Wife, ch. 7, $ 1, p. 259. 

2 Cianoy on Marr. Women, B. 5, ch. 1, p. 445 ; Burdon v. Dean, 2 Yes. 
jr. fi07 ; Siurgia v. Champneys, 5 Mylne & Craig, 97, 101 to 103. 

8 Elliot V. Cordell, 5 Madd. R. 155, 156. In this case a legacy was 
given to a married women of the dividends of jC 9,000 three per cents., 
during her life, with a bequest over. The husband aird wife joined in a 
sale of her life-estate, and he became bankrupt. The wife afterwards filed 
a bill for a provision against the purchaser ; but it was refused. The Vice- 
Chancellor, (Sir John Leach,) on that occasion, said ; find no authority 
for (he Equity claimed by the vt ife as against the particular assignee, in 
the case of an interest given to the wife for her life ; and it does not follow 
as a corollary or consequence from any established doctrine of the Court. 
Where an absolute equitable interest is given to the wife, the Court will 
not permit the husband to possess it without making a provision for the 
wife, or her express consent; and all who claim under the husband must 
take his interest subject to the same Equity. But where an equitable in- 
terest is given to the wife for her life only, this Court does permit the hus- 
band to enjoy it without the consent of the wife, and without making any 
provision for her. It is true, that, if the husband desert his wife, and fail 
to perform the obligation of maintaining her, which is the condition upon 
which the law gives him her property, this Court will apply any equitable 
interest which he retains for the life of the wife, either wholly or in part, 
for the maintenance of the wife. And if the husband becomes bankrupt, 
or takes the benefit of an insolvent debtor’s act, this Court will fasten the 
same obligation of maintaining the wife out of the property of this descrip- 
tion, which devolves, by act of law, upon the general assignee ; fur, when 
the title of such assignee vests, the incapacity of the husband to maintain 
the wife has already raised this Equity for the wife. But the same prin- 
ciple does not necessarily apply to a particular assignee for a valuable con- 
sideration, who purchased this interest, when the husband was maintaining 
the wife, and before circumstances had raised any present Equity in this 
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acquired a wider range and is at present applied to all 
cases of the real estate of the wife, whether legal or 
equitable, where the husband or his assignee is obliged 


properly for the wife, whatever may be the force of general reasoning 
upon it. If, however, I considered it to be useful that the same rule 
should he applied to the particular assignee, as to the general assignee, 
which may he doubted, by declaring this' rule, in the absence of all direct 
authority, and of all authority leading necessarily to the same conclusion, 
I fear that I should not be administeiing the actual law of this Court, but 
1 should be making a new law, and 1 cannot venture to'assume such a ju- 
risdiction.’* In Stanton v. Hall, 2 Russ. & Mylne, 175, a devise was in 
trust to A., the husband, foi life, of certain rents and profits; if he at- 
tempted to assign the same, or became bankrupt or insolvent, then upon 
trust to pay his wife an annuity of X’lOO during his life, and, after his 
death, an annuity to his \vkk.w of jC30. It was held, that the annuity 
was not the separate estate of the wife, but passed to the husband's as- 
signee for value, and that against that assignee the wife had no Equity for 
a settlement out of the annuity. On that occasion, the Lord (chancellor 
(Brougham) said : The case involves the question how far a married 
woman, to whom an annuity for life was heqiieaihed in terms, which have 
been adjudged not to vest in her as her separate estate, is entitled to claim 
a settlement (uit of it, against one, who was a purchaser fur valuable con- 
sideration fioin her husband, the husband having afterwards become insol- 
vent. And, as Elliot v. ('ordell, if it should be held lo be law, decides 
the question, I have looked with some artenrion into that case, and also 
into the former aulhoriiios, and 1 find no w'arrant for supposing that Elliot 
V. Cordell iniroducfid any new docirine upon the subject. The same doc- 
trine, in principle, was recognized long before by Sir W. Grant, although, 
undoubtedly, neither m Milford v. Mnf«)rd, (0 Ves. 87,) nor in Wright v. 
Morjey, (I I Ves. 12,) v^as the point raibed and disposed of formally. It 
was, however, repeatedly referred to in those cases ; and it is perfectly 
plain, from llm language there used, that the opinion of Sir W. Grant 
would have excluded the wife’s claim, as against particular assignees. If 
the quesiion were now, for the first lime raised, whether Courts of Equity 
had not gone farther than principle warranted, in allowing the claim against 
particular assignees, in cases where a capital sum is at stake, some doubi 
might, perhaps, be entertained.. But, in a case like Elliot r. (Cordell, 
where the quesiion related to a mere life-interest, and where, prior to the 
assignment, there was no failure on the pait of the husband to maintain 
his wife, the Vice-Chancellor would have gone a great step farther, had 
he listened to the argument in favor of the wife’s Equity.” Post, ^ 1417. 



CH. XSam] ‘ MAKBIED 880 

t 

to come into a Cctort of Eq[uity to enforce his righto 
against the property .1 ’ ^ 

§ 1409. There are some exceptions to the geteral 
doctrine^ however, which deserve notice. In the first 
place, if both the husband and wife are Subjects of, and 
residents in, a foreign country, where he •would be 
entitled to his wife’s fortune, without making any set- 
tlement upon her, in such a case, Courts of Equity, 
sitting in another jurisdiction, will, as to personal pro- 
perty of the wife within their juri!?diction, follow the 
local law, and do what the local tribunals would ordain 
under similar circumstances ; for the rights of the hus- 
band and wife are properly subject to the local law of 
their own sovereign.^ 

§ 1409 a. It has, however, been said, and with great 
apparent force, that the equity which a Court of Equity 
“ administers in securing a provision and maintenance 
for the wife, is founded upon the well known rule of 
compelling a party who seeks equity to do equity ; and 
it is not possible to conceive a case more strongly 
calling for the application of that rule. The common 
law gives to the husband the enjoyment of the life- 
estate of the wife, upon the ground that he is liable to 
maintain her, and makes no provision for the. event of 
his failing or becoming unable to perform that duty. 
If the life-estate bo attainable by the husband or his 
assignee at law, the severity of this law must prevail ; 
but if it cannot be reached otherwise than by the inter- 
positfon qf this Court, equity, though it follows the law. 


' Sturgia i?. Champneya, 5 Mylne & Craig, 07, 105 to 107 ; Hanson v. 
Keating, The Jurist, 1844, Vol. 8, p. 949; Ibid, 465, 466 ; Post, ^ 1410. 

2 Sawyer o. Shute, 1 Anst. R. 63. 
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therefore gives the husband or his assignee the life- 
estate of the wife, yet it withholds its assistance for 
that purpose, until it has secured for the wife the 
means of subsistence ; it refuses to hand over to the 
assignee of the husband, to the exclusion of the wife, 
the income of the property which the law intended for 
the maintenance of both.”* But, as we shall presently 
see, the doctrine is even applied to cases where the 
wife actively sbeks to assert her equity as plaintiff; 2 so 
that the maxim scarcely seems to meet the exigencies 
of such a ease.® 

§ 1410. Another exception seems to be, whore the 
wife’s property is a leasehold estate, or a ‘term for 
years, held in trust for her. In such a case, it has 
been said, that the husband may assign the term for a 
valuable consideration, and thereby dispose of it, with- 
out the wife having any claim against his assignee; 
and if he does not dispose of it, there is some doubt 
whether the wife has any Equity against him.'* It is 
extremely difficult to perceive the exact grounds upon 
which this exception rests. It constitutes a seeming 
anomaly, resting moro upon authority than principle ; 
and, as such, it has been several times doubted,^* and 


Sturgis r. Champneys, 5 Mylne & Cr. 105. 

9 Ibid. 

3 See Hanson v. Keating, The Jurist, 1844, Vol. 8, p. 919. 

4 Turnei’s case, 1 Vern. 7 ; Pitt v. Hunt, 1 Vern. 18; S. C. 1 Eq. Abr. 
58, pi. 1, 3; Jewson v. Moulson, 2 Atk. 420, 421; Co. Litt. 351 a.; 

note (1) ; Newland on Contr. ch. 7, p. 124 to 127f Alherly on 
^9BP?Sett. ch. 23, p. 345 to 348 ; Bosvil o. Brander, 1 P. Will. 459, and 
Mr. Cox’s note (1) ; Tudor v, Samyne, 2 Vern. 270; Packer r. Wynd- 
ham, Prec. in Ch. 418, 419 ; Walter v. Saunders, 1 Eq. Abr. 58; Bates 
V, Dandy, 2 Atk. 208 ; S. C. 3 Russ. R. 72, note ; Id. 76 ; Ante, ^ 1402. 

5 See Mr. Kaithby’s note to Turner’s case, 1 Vern. 7 ; Jewson v. Moul- 
son, 2 Atk. R. 417, 420 ; Sturgis v. Champneys, 5 Mylne & Cr. 97, 106, 
107 ; Hanson v. Keating, The Jurist, 1844, Vol. 8, p. 949 ; Macaulay r. 
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perhaps ought now to be deemed overruled.’ But, 
however questionable it may be in its origin,. and how- 
ever it may seem to be at variance with the received 
doctrine, in other analogous cases of assignment by the 
husband, it has had no inconsiderable weight of judi- 
cial authority in its favor. It has even been carried to 
this extent, that the husband may, .by his assignment 
of the reversionary interest in a term of years, held in 
trust for the wife, bind that interest, so as to deprive 
her of her Equity therein ; although he could not in the 
same way, dispose of her reversionary interest in any 
choses in action or personal chattels.® The sole ground 
of the doctrine seems to have been, that the husband 
may dispose of the wife’s contingent, reversionary, legal 
interest in a term for years, and that there is no differ- 
ence in Equity, between the legal interests in, and the 
trusts of n term for years.® Perhaps these latter cases 
would now be deemed to be subject to the same doubts 
and difficulties, which affected and overcame the au- 
thority of that which has just been considered.^ 


Phillips, 4 Ves. 19 ; Franco i\ Franco, 4 Ves. ; Clancy on Married 
Women, B. 5, ch. 4, p. 507, 508; Mr. Cox’s note (1) to Busvil i\ Bran- 
der, 1 P. Will. 459 ; Doyly v. Perfull, 1 Ch. Cas. Atlierlcy on Marr. 
Sett. ch. 23, p. 345 to 348 ; 1 Roper on Hush, and Wife, ch. 5, § 2, p. 177, 
and note; Id. 178; Post, ^ 1413. 

1 Sturgis V, Champneys, 5 Mylne & Craig, 97, lOi to 107 ; Hanson 
V. Keating, The Jurist for 1844, Vol.-8, p. 949; Id. 466 : Ante, ^ 
1408. 

2 Done V, Hart, 2 Russ. & Mylne, 360 ; Honner r. Morton, 3 Russ. R. 
65 ; Purdew v, Jackson, 1 Russ. R. 1 ; Post, ^ 1413. But see Sturgis v. 
Champneys, 5 Mylne & Cr. 97 ; Scott v. Spashett, 9 Eng. Law & Eq. R. 
265 ;• Clark r. Cook, 3 De Gex & Smale, 333 ; Hanson v. Keating, The 
Jurist, 1844, Vol. 8, p. 949. 

2 Donno v. Hart, 2 Russ. & Mylne, R. 361, 364. 

Sturgis u. Champneys, 5 Mylne & Cr. 97 ; Hanson v. Keating, The 
Jurist, 1844, Vol. 8, p. 949; Scott i\ Spashett, 9 Eng. Law & Eq. R*. 
*265. 
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§ 1411. Secondly. In regard to the wife’s Equity to 
a settlement, in cases where the husband has made an 
assignment of her choses in action, or other equitable 
intere’^ts. It has been long settled, that the assignees 
in bankruptcy or insolvency of the husband, and also 
his assignees for the payment of debts, due to his 
creditors generally, are bound to make a settlement 
upon the wife out of her choses in action, and equitable 
interests assigned to them, whether they are absolute 
interests or life-interests only in her, in the same way, 
and to the same extent, and under the same circum- 
stances, as he would be bound to make one ; for it is a 
general principle, that such assignees take the property, 
subject to all the equities, which affect the bankrupt, 
or insolvent, or general assignor.^ Such assignees also 
take the property, subject to the wife’s right of sur- 
vivorship, in case the husband dies before the assignees 
have reduced her choses in action and equitable inte- 
rests into possession.® 

§ 1412. The principal controversy, which has arisen, 


1 1 Roper on Husb. and Wife, ch. 7, ^ 1, p. 2G8 ; Clancy on Married 
Women, B. 5, ch. 3, p. 476 to *493 ; Id. ch. 4, p. 494 ; 1 Madd. Ch. Pr. 385, 
386 ; Jewson v. Moulson, 3 Atk. 430 ; Jacobson v. Williams, IP. Will. 383; 
Bosvil V. Brander, 1 P. Will. 458, and Mr. Cox’s note ; Newlandon Contr. 
ch. 7, p. 133 to 139 ; Burdon v. Dean, 3 Ves. jr. 607, 608 ; Prior v. Hill, 
4 Bro. Ch. 11. 139, and Mr. Belt’s notes ; Oswell v. Probert, 3 Ves. jr. 
680; Mitford. v, Mitford, 9 Ves. 8/, 97, 100 ; Elliot v. Cordell, 5 Madd. 
B. 149; Mumford v, Murray, 1 Paige, R. 630 ; Smith v. Kane, 3 Paige, 
R, 303 ; Van Epps v. Van Deusen, 4 Paige, R. 64 ; Ante, ^ 1038,1339, 
1404, and notes; Eedes v. Eedes, 11 Simons, R. 569, 570; Sturgis v. 
Champneys, 5 Mylne & Craig, 97, 103, 104. 

2 Pierce v, Thorneley, 3 Sim. R, 167 ; Honner o. Morton, 3 Russ. R, 64, 
68, 69 ; Gayer v, Wilkinson, 1 Bro. Ch. R. 49, and note ; Clancy on Mar- 
ried Women, B. 1, ch. 8, p. 134 to 133; Mitford v. Mitford, 9 Ves. 87, 
07, 99 ; Van Eppes v. Van Deusen, 4 Paige R. 64, 72 ; Purdew v. Jack- 
son, 1 Ross. B. 64 ; Shaw v, Mitchell, Daveis, R. 216. 
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is, whether a special assignee or purchaser from the 
husband, for a valuable consideration of her choses in 
action, or equitable interests, is bound to make such a 
settlement. It is now firmly established, that he ia 
bound to make such a settlement.^ But (it has been 

^ 1 Roper on Husb, and Wife, ch. 7, ^ 1, p. 268 lo 273 ; Ibid. ch. 6, 
$ 2, p. 227 to 246 ; 2 Roper on Husb. and Wife, Addenda, No. 3, p. 509 
to 522 ; Clancy on Married Women, B. 1, ch. 8, p. 110 to 136 ; Ibid. B. 5, 
ch. 4, p. 494 to 510; Milford v. Mitford, 9 Vcs. 87, 97, 99 ; Elliot v. Cor- 
dell, 5 Madd. R. 149 ; 1 Madd. Ch. Pr. 386 ; Macaulay v. Phillips, 4 Ves. 
19; Like o. Beresford, 3 V^cs. 506; Pryor v. Hill, 4 Bro. Ch. R. 139; 
Purdevv?;. Jackson, 1 Russ. R. 1, 70; Ilonner v. Morton, 3 Russ. R. 64, 
G8; Pope v. Crashuw, 4 Bro. Ch. R. 326 ; Kenny r. Udall, 5 Johns. Ch. 
R. 473 to 479 ; S. C. 3 Co wen, R. 590 ; Harwood v. Fisher, 1 Younge & 
Coll. 112; Johnson v. Johnson, 1 Jac. & Walk. 472, 479. — In (his re- 
spect, the case of general assignees, differs from that of a special assignee, 
for a valuable consideration, if the doctrine be correct, that the latter will 
take against the right of the wife by survivorship. In the foVmer case, 
the assignees take, subject to the wife’s right by survivorship. Mitford v, 
Mitford, 9 Ves. 87, 97, 99, 100 ; Ante, ^ 1411. The ground of the dis- 
tinction, if it exists (which is doubtful,) is not, perhaps at first sight, very 
obvious. But, in ^fie case of a special assignee, it is said, that Equity 
considers the assignment of the Husband as amounting to an agreement 
that he will reduce the property into possession. It likewise considers 
that, which a party agrees to do, as actually done. And, therefore, when 
the husband has the present power of reducing the property into posses- 
sion, his assignment of the choses in action of the wife will be regarded 
as a reduction of it into possession. Hotiner v. Morton, 3 Russ. R. 68, 
69. But, why may not the same principle be applied lo the case of a gen- 
eral assignment by the husband, for the benefit of his creditors? And, as 
to the rule in Equity, it is a rule applicable properly to the husband him- 
self, and lo his rights. Why should it affect the right of survivorship of 
the wife, when there is no actual reduction into possession? See the 
Lord Chancellor’s observations in Druce v. Denison, 6 Ves. 394 ; 2 Roper 
on Hush, and Wife, Addenda, No. 3, p. 509 to 522. Sir Thomas Flumer, 
in his able judgment in Purdew v. Jackson (1 Russ. R. 63, 64,) said : 

An opinion has certainly prevailed, that a distinction subsists between an 
assignment by operation of law, and an assignment for a valuable consi- 
deration, to an individual by contract ; that the former is no bar to the right 
of the surviving wife, but that the latter is. And, I think, both kinds of 
assignment ought to have the same effect ; and that it would bo a manifest 
75* 
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said,) that, subject to such provision, he will be entitled 
to the choses in action, and equitable interests so 
assigned, discharged from the title of the wife by sur- 
vivorship, jf she should survive him.^ Here, again, a 
distinction has been insisted upon between such a spe- 
cial assignee, or purchaser, and a general assignee in 
bankruptcy, or otherwise ; lor, in the latter case, the 
wife is admitted to have an Equity for a settlement out 
of her equitable interest for her life ; whereas, in the 
former case, it has been said she has no such Equity 
for a settlement ; as, indeed, ordinarily, she would not 
have against her husband* But there is great reason 
to doubt the soundness of this distinction, and the 
doctrine seems now firmly established by the recent 
authorities, that no assignment made by the husband 
of the wife’s choses in action for a valuable considera- 
tion, which choses in action are capable of being imme- 
diately reduced into possession, will convey any right 
to the assignee or purchaser against the wife, if she 
survives her husband, and neither her nor the assignee 
or purchaser have reduced them into possession during 
the husband’s lifetime;® and that in cases of choses in 
action capable of being so reduced, the property belongs 
absolutely to the wife by right of survivorship, in the 


ioconsistency to decide the contrary.” See also Ibid. p. 53, and Pierce v, 
Thornely, 2 Sim. R. 167. Rut in the caies of Elliot v. Cordell, 5 Madd. 
R. 149, and Stanton v. Hall, 2 Russ. & Mylne, 355, cited, Ante,$ 1408, 
the distinction is insisted on. 

1 Ibid. 

Clancy on Married Women, B. 5, ch. 4, p. 494; Elliot v, Cordell, 5 
Madd. R. 149; Ante, ^ 1408; Stanton v. Hall, 2 Russ. & Mylne, 355 ; 
Purdew v, Jackson, 1 Russ. 1 ; Ibid. 53. See also Major v. Lansley, 2 
Russ. & Mylne, 359 ; Post, ^ 1414, noto (1.) 

3 Note, supra. See Crook v, Turpin, 10 B. Monroe, 243. 
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same manner as it does in case of reyersionary clioses 
in action.^ 

§ 1413. In respect to reversionary choscs in action, 2 
and other reversionary equitable interests of the wife, 
in personal chattels (although not, as we have seen, to 
her immediate and present equitable interests,’ in chat- 
tels real,) the doctrine has been for a long time well 
settled, and in a manner most favorable to her rights ; * 
for no assignment by the husband, even with her con- 
sent, and joining in the assignment, will exclude her 
right of survivorship in such cases. The assignment is 
not, and cannot, from the nature of the thing, amount 
to a reduction into possession of such reversionary 


1 Elwyn V. Williams, the English Jurist. April 24, 1843, p, 337, 338 ; 
Ellison V. Elwyn, 13 Simons, K. 309; Honner v, Morton, 3 Russell, R. 
05 ; Purdew v. Jackson, 1 Russ. R. 70. In this last case, Sir Thomas 
Plumer said : “ After this repeated consideration of the subject, I still 
continue of opinion, that all the assignments made by the husband of the 
wife’s outstanding personal chattels, which is or cannot then be reduced 
into possession, whether the assignment be in bankruptcy, or under the 
insolvent acts, or to trustees for the payment of debts, or to a purchaser for 
a valuable consideration, pass only the interest which the husband has sub- 
ject to the wife’s legal right by survivorship ; ” and this dpetrine was fully 
recognized and affirmed in Ellison t?. Elwyn, 13 Simons, 309, 317. • 

[ 2 It has recently been held that a wife’s Equity to a settlement, did 
not extend to a reversionary interest in stock. The settlement of that 
fund cannot be asked for, until it falls into possession, Osborn v, Morgan, 

9 Eng. Law & Eq. 11. 192 ] 

3 Ante,. § 1410. 

4 It has been recently held, that the husband may assign his wife’s con- 
tingent reversionary interest in a term of years, held in trust for her, and 
oust her of her Equity. On that occasion, the Master of the Rolls (Sir 
John Leach,) said: It is clear, that the wife's contingent legal interest 
in a term, may be sold by her husband; and therd is no diffierenco in • 
Equity between the legal interest in, and the trust of, a term.” Donne t?. 
Hart, 2 Russ. & Mylne, R. 360 ; Ante, ^ 1410. Sec Major v. Lansley, 

2 Russ. & Mylne, 355 ; Post, ^ 1413, note (4) ; Purdew v. Jackson, 1 Russ. 
R. 1 ; Ibid. 50. 
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interests ; and her consent, during the coverture, to the 
assignment, is not an act obligatory upon her.* Nay,- 
in such a case, the wife’s consent in Court, to the trans- 
fer of such reversionary interest to, or by, her husband, 
will not bo allowed. That consent is not acted upon 


1 Hornsby v, Lee, 2 Madd. R. 16; Purdew v. Jackson, 1 Russ. 1, 62, 
67, 69, 70; Mordy v. Wright, 11 Ves. 17; Elliot v. Cordell, 5 Madd. 
R. 149; Hbnner r- MortGn,'3 Russ. R. 65, 68 ; Stamper v. Barker, 5 Madd. 
R. 157; Mitford v. MilforJ, 9 Ves. 67 ; Stanton t*. Hall, 2 Russ. & IMylne, 
R. 175; Stiffe v, Everitt, 1 Mylne & Craig, 37, 41. This last case first 
came on before Sir C. C. Pepys, when Master of the Rolls. It was a case 
where a testator had given his residuary estate to trustees for the separate 
use of his daughter, then unmarried, for life, without power of anticipa- 
tion. She afterwards married, and joined with her husband in a petition 
to have the fund transrerred to him absolutely. The Court refused it. 
The Master of the Rolls then said: ‘‘That the doubt he felt, was one, 
which the authorities cited left quite untouched, namely, how* far, where 
an annuity or life interest in a fund was given to a 'married woman, and 
not settled to her separate use, the husband, with her concurrence, was 
capable of effectually disposing of her entire life-estate, seeing that she 
might outlive her husband, and then, as to such part of it as would be 
enjoyed by her after the coverture determined, her interest would be 
reversionary only. He should be glad to be furnished with any cases, 
which would relieve him from this difficulty ; but, unless some authority 
for it was produced, he. must decline to make the order.” Afterwards, 
when ho became Lord Chancellor, he reheard the cause, and said ; “ When 
this petition came on to be heard, it was assumed, that the only question 
was, the authority of some late decisions, with respect to property left to 
the separate use of a woman not married at the time. But I suggested 
another difficulty, namely, with respect to the power of the husband to 
dispose of his wife’s life-interest, when not settled to her separate use ; 
and the petition stood over fur the purpose of enabling the petitioners’ 
counsel to produce cases in favor of such right. I have since been in- 
formed, that no such cases are to be found. It is, I believe, certain, that 
there are none ; and the question is, whether consistently with the doc- 
trine established in Purdew v. Jackson, (1 Russ. 1,) and Honner r. Mor- 
ton, (3 Russ. 65,) any such power can exist. This very point is just 
alluded to in a note to-Purdew v. Jackson, (1 Russ. 71, note) ; but there 
is no decision upon it. I do not sec how consistently with the cases of 
Purdew v. Jackson, and Honner v, Morton, the husband can make a title 
to such of the dividends of the fund as may accrue after his own death, 
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by the Court, except where she is to part with her 
Equity to a settlement, or with her own present and 
immediate separate property ; and is neyer acted on for 
the purpose of parting with her reversionary property, 
or with her right of survivorship.* If the assignment 
could be deemed, on the part of the husband, to be an 
agreement to reduce such reversionary interest into 
possession ; yet, being incapable of being performed, it 
could not be treated, upon any principle of Equity,‘as 
if it .had been performed.® It is this supposed ability 


and durinff the life of his wife surviving him.*’ The case of Major v. 
Lansley, (2 liuss. & Mylne, 359,) may seem at first view to contradict or 
to qualify the generality of the doctrine stated in the text. But there 
were several circumstances in that case malorially distinguishing it from 
the cases referred to in the text. One circumstance was, that, in that 
case, the annuity (which was assigned by the husband and wife,) although 
a reversionary interest, was devised to the separate use of the wife ; and, 
of course, she had the same complete power to dispose of it, as she had of 
any other equitable property vested in her for her separate use; and she 
joined in the assignment of her husband. Another was, that there were 
no trustees interposed, and the legal interest of the annuity, therefore, 
devolved upon her husband for the joint lives of himselt and the wife, and 
she had only an equitable interest therein, and the assignment could ope- 
rate upon that equitable interest. Another was, that the reversionary inte- 
rest fell into possession before the death of the husband, and he had by 
the assignment, covenanted, that he and his wife would levy a fine of the 
annuity; which, however, ^was not done at the time of his death. The 
Court thought, that, under these circumstances, the legal estate in the 
annuity, coming to the wife by the death of the husband, did not defeat 
tho title of the assignee to the equitable interest therein under the assign- 
ment, as a don(i fide purchase for a valuable consideration. 

* Richards v. Chambers, 10 Ves. 580, 686 ; Pickard v. Roberts, 3 Madd. 
R. 386; Osborn v, Morgan, 8 Eng. Law & Eq. R. 193; Macaulay v. 
Phillips, 4 Vea. 18 ; 1 Roper on Husb. and Wife, ch. 6, § 2, p. 216 to 248; 
2 Roper on Hash, and Wife, ch. 19, ^ 2, p. 184 ; Id. ch. 20, $ 2, p. 222 ; 
Woollands v. Crowcher, 12 Ves. 174, 177 ; Sturgis v. Corp, 13 Ves. 
191, 192; Honnerv. Morton, 3 Russ. R. 64, 86, 87; Major v. Lansley, 
2 Russ. & Mylne, 359. See also Clancy on Married Women, B. 5, 
ch. 8, p. 344 to 346 ; Ante, ^ 1396, and note. 

^ This was until lately a matter of controversy, which was acutely and 
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of the husband to reduce it into possession, which con- 
stitutes the sole ground (if, indeed, that is sufficient) of 
giving effect to his assignment of an immediate and 
present equitable interest of the wife against her right 
of survivorship, in favor of a purchaser for a valuable 
consideration.^ 

§ 1414. Thirdly. The Equity of a wife to a settle- 
ment will not only be enforced, in regard to her choses 
in action and equitable interests under the circum- 
stances above mentioned, against the husband and his 
assignees, where he or they are plaintiffs, seeking aid 
and relief in Equity ; but it will also be enforced where 


severely debated io the profession. But it is put finally at rest by the 
decisions ;n Purdew''i;. Jackson, 1 Russ. R. 1, and Honner v. Morion, 
3 Russ R. 65. 

1 Ante, ) 1402, 1410. In Honner u. Morton, (3 Russ. 75,) Lord Chan- 
cellor Lyndhurst said : This fund was a chose in action of the wife ; it 
was her reversionary chose in action. Whether the husband has the 
power of assigning his wife’s reversionary interest in a chose in action, is 
a question, which has been repeatedly agitated, and has excited consider- 
able interest, both at law and in Equity. At law, the choses in action of 
the wife belong to the husband, if he reduces them into possession ; if he 
does not reduce them into possession, and dies before his wife, they sur- 
vive to her. When the husband assigns the chose in action of his wife, 
one would suppose, on the first impression, that the assignee would not be 
in a better situation than the assignor ; and that he, too, must take some 
steps to reduce the subject into possession, in order to make his title good 
against the wife surviving. But Equity considers the assignment by the 
husband as amounting to an agreement, that he will reduce the property 
into possession. It likewise considers what a party agrees to do, as actu- 
ally done; and, therefore, where the husband has the power of reducing 
the property into possession, his assignment of the chose in action of the 
wife will be regarded as a reduction of it into possession. On the other 
hand, 1 should also infer, that, where the husband has not the power of 
reducing the chose in action into possession, his assignment does not 
transfer the property, till, by subsequent events, he comes into the situa- 
tion of being able to reduce the property into possession ; and then his 
previous assignment will operate on his actual situation, and the property 
will be transferred. 
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she or her trustee brings a suit in Equity for the pur- 
pose of asserting iU This was formerly matter of no 
inconsiderable doubt, as it was (not unnaturally) sup- 
posed that the jurisdiction rested solely upon the 
ground that parties seeking relief in Equity should do 
Equity ; and, if they were not seeking any relief, then, 
that the Court remained passive. But the doctrine is 
now firmly established, that, whenever the wife is en- 
titled to this Equity for a settlement out of her equi- 
table interests against her husband or his assignees, she 
may assert it in a suit, as plaintiff by bringing a bill in 
the name of her next friend.® And certainly there is 
much good sense in disallowing any distinction, founded 
upon the mere consideration, who is plaintiff on the re- 
cord ; for her Equity is precisely the same, whether she 
is plaintiff or whether she is defendant. If it is a sub- 
stantial right, it ought to be enforced in her favor when- 
ever it is withhold from her.® 

§ 1415. We have seen, that, when the husband comes 
into a Court of Equity for relief, as to any property, 
which he claims in her right, jure mariti, he will be 
obliged to submit to the terms of the Court, and make 


1 Sturgis V. Chairtpneys, 5 Mylne & Craig, 99 to 107; Hanson v, 
Keating, The Jurist, 1844, vol. 8, p. 949. See Clark w. Cook, 3 He Gex 
& Smale, E. 333 ; Gilchrist v, Cator, 1 Do Gex & Smalc, R. 188. 

2 Ante, § 1404, Bosvil v, Brandcr, 1 P. Will. 458, and Mr. Cox’s note 
(1) ; Clancy on Married Women, B. 5, ch. 2, p. 471 to 476 ; 1 lloper on 
Hush, and Wife, ch. 7, ^ 1, p. 2G0 to 2G3 ; Elibank v. Montelieu, 5 Yes. 
737 ; Ellis v. Ellis, 1 Vincr, Suppt. 475 ; Gardner v. Walker, 1 Sir. 503 ; 
Harrison v. Buckle, 1 Str. R. 233 ; Roberts v, Roberts, 2 Cox, R. 422 ; 
Tanheld v, Davenport, Tothill, R. 119 ; Carr v, Taylor, 10 Yes. 574 ; Yan 
Duzer i\ Van Duzer, 6 Paige, R. 366; Sturgis v» Champneys, 5 Mylne & 
Craig, 97, 103, 104. 

^ See Gardner v. Walker, 1 Str. R. 503, 504 ; Yan Duzer v. Yan Du- 
zer, 6 Paige, R. 366. 



900 


EQUITY JUBISPBUDENCE. [CH. SXSVIL 

a settlement or proyision for her, otherwise the Court 
will ' not render him any assistance. If he does not 
choose to make any such settlement or provision, the 
Court win hot, ordinarily, take from him the income 
and interest of his wife’s fortune, so long as he is willing 
to live with her, and maintain her, and there is no reason 
for their living apart. The most the Court will do under 
such circumstances is, to secure the fund, allowing him 
whenever it is deemed proper, under its* order to receive 
the income and interest.' The effect of this proceeding 
is, that the wife will have the chance of taking it by 
survivorship." But, where the husband refuses her a 
maintenance, or deserts her, the rule, as we shall pre- 
sently see, is different.® The like doctrine, subject to 
the like exceptions and limitations, is applied to 
assignees in bankruptcy, and to other general as- 
signees, claiming title under the husband.^ We have 
already seen that a voluntary post-nuptial settlement, 
made by a husband upon his wife, in consideration of 
personal property having come to her as distributee on 
legatee, will bo upheld in Equity, even against creditors, 
if it be a reasonable settlement, and such as a Court of 
Equity would have enforced, upon a bill brought for*the 
purpose, in favor of the wife.® 


^ Sleech v. Thorington, 2 Ves. 562; Watkyns v. Walkyns, 2 Aik. 96, 
98; Bond w. Simmons, 3 Aik. 20 ; Packer v. Wyndham, Prec. Ch. 412 ; 
Macaulay u. Phillips, 4 A^es. 15; Murray v, Elibank, 10 Ves. 90 ; John- 
son v. Johnson, 1 Jac. & AV^alk. 472 ; 1 Roper on Husband and Wife, 
ch. 7, 5 2, p. 276, 277. 

8 1 Fonbl. Eq. B; 1, ch. 2, ^ 6, note (,^); 1 Roper on Husband and 
Wife, ch. 7, § 2, p. 277, 278. 

3 Post, $ 1422 to 1424, 1426. 

4 1 Roper on Husband and Wife, ch. 7, ^ 2, p. 277. See Corsbie v. 
Free, 1 Craig & Phillips, 64 ; Post, § 1421, 1421 a. 

^ Wickes V. Clarke, 8 Paige, R. 161 ; Ante, ^ 372, 1377 a. 
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§ 1416. Let U3,pass, in the next place, to the consi- 
‘ deration of the circumstances under which this Equity 
to a settlement may be waived or lost. And here, it 
need scarcely be said, that, if the wife is already amply 
provided for, under a prior settlement, the very motive 
and ground for the interference of a Court of Equity in 
her favor is removed.^ But she will not, ordinarily, be 
barred by an inadequate settlement, unless it be by an 
express contract made before marriage.^ 

§ 1417. The wife’s Equity for a settlement is gener- 
ally understood, to be strictly personal to her, aftd it 
does not extend to her issue, unless it has- been asserted 
and perfected by her in her lifetime. If, therefore, she 
should die, entitled to any equitable interest, and leave 
a husband, and her children are unprovided for by any 
sottloraent, still her husband will be enabled to file a 
bill to recover the same, without making any provision 
for the children.® In truth, the Equity of the children 
is not an Equity to which in their own right they are 
entitled. It cannot, therefore, be asserted against the 
wishes of the wife, or in opposition to her vigh‘ts. The 
Court, in making a settlement of the. wife’s property, 
always attends to the interests of the children, ‘because 
it is supposed that in so doing, it is carrying into effect 
her own desires to provide for her offspring. But, if 


1 Cliincy on Married Women, .13. 5, ch. 1, p. 441 ; Id. cli. 5, p. 610 lo 
523; Martin v. Marlin, 1 Comstock, 473. 

2 Ibid. 

1 Roper on Husband and Wife, ch. 7, ^ 1, p. 263 ; 1 Fonbl. Eq. B. 1, 
ch. 2, ^ 6, note {Jc ) ; Clancy on Married Women, B. 5, ch. 7, p. 532 to 
536 ; Senven v, Tapley, Ambler, R. .509 ; S, C. 2 Eden, R. 337; Macau- 
lay V, Phillips, 4 Ves. 18 ; Lloyd v. Williams, 1 IMadd. R. 467 ; Johnson 
Jolinson, 1 Jac. & Walk. 479 ; Harper v. Uavcnhill, 1 Tamlyn, R. 144; 
Murray v. Elibank, 10 Ves. 84, 88, 89; S. C. 13 Ves. 1, S. 

EQ. JUR. — VOL. II. 76 



902 


EQUITY JURISPRUDENCE. 


[oh. XXXVIL 


slie dissents, the Court withholds all rights from the child- 
reli.^ But the right of the children to the benefit of a 
settlement, attaches upon the wife’s filing a bill for that 
purpose ; and if she should die, pending the proceed- 
ings, without waiving the right to a settlement, the 
children may, by a supplemental bill, enforce their 
claim.^ 


^ liodgens v. Hoddens, 11 Biigh, R. lOi to 1*06. On this occasion, 
Lord Cottenham said : The Equity of the children is not an Equity to 
which they are in tlieir own right entitled. In making the settlement of 
the wife’s property, the interests of the children are always attended to, 
because it must be supposed to be the object, and it is the duty of the 
Court, in carrying that object into eiTect, to provide for those whom the 
mother of the children would be anxious to provide for ; but, as between 
the mother and the children, 1 know of no authority for saying that the 
Court has jurisdiction to lake from the mother that which the Court has 
given to the mother, as 'against the right of the husband, for the purpose 
of Cl 'aling a benefit to the children. That the children have no Equity of 
their owm; that it is only the Equity that they obtain through the means 
of the consent of the mother is sufliciently clear, when I call to your 
lordship’s recollection the fact that, if the mother, hdving attained the age 
of twenty-one, comes into Court, and consents that the piopcrty shall be 
paid over to the husband, that the Court will permit it to be paid over, 
without reference to’the interests of the children. But in no instance are 
the children perlnittcd to assert an independent Equity of their own ; and 
in no instance has that right ever been permitted against the mother. It is 
against th6 father that the Court exercises jurisdiction, to exclude him 
from those rights which the law would otherwise give him ; and then the 
Court deals with those rights as between the mother, wdiosc property it is, 
and as between the children of the marriage, in such a way as may be 
thought for the interests of the family. Cut the question is, whether the 
children have any right of their own against their mother, to deprive her 
of that income, which is given to her by a settlement, though not actually 
executed, yet in the hands of the Master at the lime when the party 
thought proper to submit to the jurisdiction of the Court.” See Fenner v. 
Taylor, 1 Sim. 169; Lloyd r. Mason, 5 Hare, 149. 

2 Rowe V, Jackson, § Dick. R. 604 ; Murray o. Elibank, 13 Ves. 1, 8, 

9 ; Steiniiieitz v. Halthyn, 1 Glyn & Jam. 64 ; Clancy on Married Women, 
B. 5, ch. 6*, p. 5217 to 529 ; Id. ch. 8, p. 527 to 544 ; Groves v, Perkins 
6 Sim. R. 576, 684 ; Groves v. Clarke, 1 Keen, R. 138, 139 ; In re Walker, 

1 Lloyd & Gobld, R. 324, 325 ; De La Gardo v. Lempriore, 6 Beavan, R. 
344. 
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§ 1418. It is competent, howeyer, for the wife at any 
time pending the proceedings, and before a settlement 
under the decree is completed, or at least before propo- 
sals are made under, that decree, by her consent, given 
in open Court or under a commission, to waive a settle-- 
meat, and to agree that the equitable fund shall be 
wholly and absolutely paid over to her husband.’ In 
such an event, both she and her children will be de- 
prived of all right whatsoever in and over the fund,® 
But a female ward of the Court of Chancery, who has 
been married without its authority, and in contempt of 
it, will not be allowed by the Court to dispense with a 
settlement out of her property.® On the contrary, the 


A There arc many cases in this point. But it was directly recognized 
by Lord Chancellor Cottenham, in Hodgens v. Hodgens, 11 Bligh, R. 103 
to 105, in the House of Lords. As.to the mode of her examination, when 
she does not appear in open court, but it is under a commission, see Minet 
t\ Hyde, 2 Bro. Ch. R. 603, and Mr. Bell’s note ; Bourdillon v, Adair, 
3 Bro.'Ch. R. 237; Campbell v, French, 3 Ves. 321 ; Clancy on Married 
Women, B. 5, cli. 8, p. 532 to 542. In re Walker, 1 Lloyd & Goold, R. 
321, 325 ; De La Garde v. Lempriere, 6 Boavan, R. 344. 

a Murray i».KIibank, 10 Ves. 88, 90 ; IS. C. 13 Ves. 1, 5, 6, 8 ; Macau- 
lay V. Phillips, 4 Ves. 18, 19 ; Fenner v, Taylor, 1 Sim. R, 169 ; S. C. S 
Russ. & Myliic, 190; Lloyd Williams, 1 Madd..R. 450, 466; Carter v. 
Taggart, 9 Fng. Law & Eq. R. 167; 1 Boper on Husband and Wife, 
ch. 7, ^ 1, p. 204 to 266; Hodgens v, Hodgens, 11 Bligh^ R. 103 to 105. 
But SCO Clancy on Married Women, B. 5, ch. 0, p. 524 to 527 ; Id. 531, 
where the author is of opinion that the wife, after proposal%for a settle- 
ment, made by the husband, under a decretal order, cannot waive a settle- 
ment, so as to take away the rights of her children, though she may 
before. JSee also Ex parte Gardner, 2 Ves. 672, and Mr. Bell’s note, and 
his Suppl. p. 438. 

3 2 Roper on Husband and Wife, ch. 7, ^ 1, p. 267, 268 ; Clancy on 
Married Women, B. 5, ch. 6, p. 525 ; Id. ch 11, p. 579, 580. Upon iWs 
point. Lord Cottenhpi, in Hodgens v, Hodgens, 11 Bligh, H. 103, said 

In cases, either where the husband has been guilty of contempt in mar- 
rying a ward, or where. he has not been guilty of such contempt, if a Court 
of Equity has jurisdiction over the property of the ward, it undoubtedly, 
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Court will insist upon such a settlement being madn by 
the husband, notwithstanding her consent to the con- 
trary. And the Court will often, by way of punishment, 
in gross cases, do what it is not accustomed to do on 
common occasions, require a settlement of the whole of 
the wife’s property to be made on her and her children.^ 
• § 1419. The Equity of the wife to a settlement, may 
not only be waived by her, but it may also be lost or 
suspended by hpr own misconduct. Thus, if the wife 
should be living in adultery, apart from hef husband, a 
Court of Equity will not interfere, upon her own appli- 
cation to direct a settlement out of her choses in 
action, or other equitable interests ; ® for, by’such miscon- 
duct, she has rendered herself unworthy of the protec- 
tion and favor of the Court.® On the other hand, a 


in making settlements, constantly and almost uniformly, T may say, pro- 
vides for the interest of the children. The case we have now to consider 
is, where the husband has been guilty of a gross contempt, and where the 
settlement to he made and the objects to be provided for by that settlement 
are to be considered with reference to the situation in which he, the hus- 
band, stands as respects himself and the property of the ward, with regard 
to whom he has been guilty of an ulFence, by marrying without the consent 
of the Court.’* 

Ibid. Like v. Beresford, 3 Ves. 506 ; Slackpole v. Beaumont, 3 Ves. 
89, 98 ; Ball v. Contts, 1 Ves. & Beam. 303 ; Clancy on Married Women, 
B. 5, ch. 1, p. 450 to 454. 

2 Blit see Greedy v. Lavender, 14 Jurist, 608, 13 Beavan, 62. 

3 1 Roper on Hush, and Wife, ch. 7, ^ I, p. 275; Carr v. EstahrookC} 
4 Ves. 116; Ball r. Montgomery, 2 Ves. jr. 197, 199; Martin v. Martin, 
1 Comstock, 473; Sidney v. Sidney^ 3 P. Will. 269. But if the wife be a 
ward ^of the Court of (yhancery, and married without .its consent, there, 
although she is living in aduhery, the ('ourt will insist on a selilement for 
a contempt of its authority. Ball v, (^utts, 1 Ves. & Beam. 302, 304 ; 
1 Roper on Husband and Wife, ch. 7, ^ 2, p. 276 ; Clancy on Married 
Women, B. 5, ch. 11, p. 586 to 588. And in case of a jointure, or articles 
for a jointure before marriage, the right to the settlement is not forfeited 
by the adultery of the wife. Sidney v. Sidney, 3 P. Will. 209. 
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Oonrt of Equity will not, in such a case, upon the ap- 
plication jof the husband, deciee such equitable pro- 
perty of the wife to be paid over to him ; for He is at 
no charge for her maintenance ; and it is only in re- 
spect to his duty to maintain her, that the law gives 
him her fortune.^ • ^ 

§ 1419 a. Where, indeed, the wife has entitled her- 
self to a settlement, and it has been decreed by a Court 
of Equity, there, the Court will not withhold or vary 
her right in consequence of any misconduct on her 
part, even although the decree has not been carried in- 
to execution. Nor will the Court in such a case, at the 
instance of the husband who has misconducted him- 
self, entertain a suit for a settlement against the wife 
or her children, and thereby relieve him from his ordi- 
nary duty of maintaining them.® 

§ 1420. But we must be careful, to distinguish be- 
tween an application made for a settlement on the wife, 
which is addressed to the Equity of the Court, arid 
Avhich is administered by -it, stid sponte, upon the merits 
of the parties, and is not founded in any antecedent 
vested rights, and other applications, where the parties 
stand upon their own positive v.ested rights under a 
settlement, or under a valid contract for a settlement, 
made before marriage. In the latter cases. Courts of 
Equity cannot refuse to protect or support those vested 
rights, on account of any misconduct in' the wife ; and 
it will be no answer to a suit, brought by her for a 
settlement in such cases, that she has been guilty of 
adultery.® 

1 Ibid. 

~ llodgens v, Hodgens, 11 Bligh, R. 62, p. 104 to 110. 

3 1 Funbl. Eq. B. 1, ch. 2, ^ 6, note (k) ; Clancy on Married Women, 
76* 
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‘ § 1421. Let US, in the next place, consider, under 
what circumstances Courts of Equity will allow alimony 
to a married woman. The wife’s Equity already men- 
tioiied, as it is ordinarily administered against her hus- 
band, or against his particular assignee, for a valuable 
consideration, is by decreeing a settlement, which se- 
cures to her a provision for her maintenance, commenc- 
ing from the death of her husband.^ When tho same 
Equity is administered upon a general assignment of his 
property in bankruptcy, or otherwise, tl\e settlement 
secures a present and- immediate provision for the main- 
tenance of the wife ; because the general assignment of 
his property renders him incapable of giving her a suitable 
support.^ In each case, the Equity is administered out 
of the equitable funds, which are brought under the con- 
trol of the Court, and are subject to its order. The ob- 
ject 0 *’ the Court, in each case, is, to secure to her a 
maintenance out of such equitable funds, whenever she 
stands in need of it. 

§ 1421 a. So, if it is apparent from the state of the 
case, that the husband must remain in future without 
funds to maintain his wife, .and there is an equitable 
fund belonging to her, within the reach of a Court of 
Equity, it will decree the income of the whole fund, to 
be applied, primarily, to the maintenance of the wife dur- 


B. 5, ch. 11, p. 588 ; Sidney v. Sidney, 3 P. Will. 209, 270, and Mr. 
Cox’s note, (2.) In re Walker, 1 Lloyd and Gonid, R. 326, 327. ' [But it 
seems that a covenant before, marriage, that in case of any separation 
taking place between ihe husband and wife, the husband shall make a cer- 
tain provision for his wife, is void ; 'a8 it may bo an inducement to the wife 
to be guilty of the worse conduct. Cocksedge v. Cocksedge, 14 Simons, 
R. 244.] , 

t Clancy on Married Women, B. S, ch. 0, p. 549. 

3 Ibid. 
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ing her lifetime, and, after her de'athj the principal to he 
divided among her children. Thus, if the husband has 
become insolvent, and has taken advantage of an Insol- 
vent Act, which discharges his person, but not his future 
effects, there, a Court of Equity will secure the whole 
fund, in the manner above mentioned, for the benefit of 
«the wife and children ; for it is apparent, that there is 
no certainty, that he can ever have any means of sup- 
porting his wife and children. In this respect, the case 
differs rom that of a discharge under the Bankrupt 
Laws ; for, in the latter case, the future effects of the 
bankrupt are bot liable*to his creditors. It is upon this 
difference, that Courts of Equity will not give the whole 
fond to the wife and children in cases of bankruptcy,^ 
as they will in cases of insolvency.^ 

§ 1422. But it is obvious, that cases may arise call- 
ing for relief in favor of the wife, under very different 
circumstances from those above stated. Thus, a woman 
may be totally abandoned and deserted by her hus- 
band ; or she may be driven from his home, and com- 
pelled by his ill-treatment and cruelty, to seek an 
asylum elsewhere. The question, therefore, may arise, 


1 See Vaughan v. Buck, 1 Simons, N. S., 284, 3 Eng. Law & Eq. 
K. 135. 

2 Seo Brett v. Green well, 3 Yonnge & Coll. 230 to 232 ; Beresford v, 
Hobson, 1 Madd. K. 302 ; Scott' v, Spashett, 9 Eng. Law Sl Eq. K. 265. 
[This was done in Gardner v. Marshall, 14 Simons-, R. 575, althouoh the 
husband was a bankrupt.] In Foden v. Finney, 4 Russ. R. 428, the 
whole fund in the Court being less than X'200, (w'hich is the lowest sum 
for which the Court gives the wife the benefit of her equity.) the Courf 
ordered the whole to be paid over to the husband, notwithstanding he had 
deserted her and left her without support for ten years. This case seems 
difficult to be maintained on principle. [In Cutler’s Trust, in re, 15 
(English) Jurist, 911; 6 Eng. Law & Eq. R. 97, the Master of the 
Rolls (:Sir John Romilly,) disapproved of this case.] 
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whether, un9er such circumstances, Courts of Equity 
have a general authority to decree alimony to the wife, 
when she is left without any other adequate means of 
maintenance. To this question, propounded in its ge- 
neral form, it can scarcely be said, that according to the 
result of the authorities, an answer in the affirmative 
can be given in positive terms. Although it is clearly^ 
the duty of the husband to provide a suitable, mainte. 
nance for his wife, if it is within his power ; yet accord- 
ing to the course of the English authorities, it seems 
not to be an obligation or duty, of which Courts. of 
Equity will decree the specific peaformance, by directing 
in such a case a separate maintenance. ^ The proper 
remedy is by an action in a Court of Common -Law, to 
be brought against the husband by any person who 
shall, under such circumstances, supply the wife with 
necessaries according to her 'rank and condition ; for, 
by compelling the wife thus to leave him, the husband 
sends her abroad with a general credit for her mainte- 
nance.^ Or, if this reliance should be precarious, the 
wife may make an application to the proper Ecclesias- 
tical Court for a decree a mens& d tim'o, or for a restitu- 
tion of conjugal rights; and, as incident thereto (but 
not, as it seems, as an exercise of original jurisdiction,) 
the latter Court may pronounce a decree for a suitable 
alimony.* 


1 Rail 0. Monlgomory, 3 Vcs. VJ5, 196 ; Head v. Head, 3 Aik. 6.50 ; 
Legard v. Johnson, 3 Ves. 359 to 361 ; Clancy on Married Women, B. 5, 
ch. 9, p. 549, 550. See also Fodcn v. Finney, 4 Russ. 428, and Ante, 
^ 1423 a, note ; Post, ^ 1172, 1 Fonbl. Eq. B. 1, ch. 2, § 6, note (;/). 

9 Guy y. Peatkes, 18 Ves, 196, 197; Harris tt. Morris, 4 Esp. R. 41 ; 
Hodges V. Hodges, 1 Esp. R. 411 ; Bolton v. Prentice, 2 Str. R. 1214 ; 
Hindley v. Marquis of Westmeath, 6 B. & Cres. 200, 213. 

3 Ball ». Montgdraery, 2 Ves. 195 ; Clancy on Married Women, B. 6, 
ch. 0, p, 649, 550; 1 Fonbl. Eq. B. 1, ch. 3, ^6, note (n 3). 
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§ 1423. It has, indeed, been said, that, upon a writ 
of suppUeaptt in Chancery, by the wife, for security of 
the peace against her husband^ the Court may, as an 
incident to the exercise of that jurisdiction, decree a 
separate maintenance to her.’ But it has been also 
said, that thoi'e is no modern instance of any such ex- 
ercise of authority.® 

§ 1423 a. In America, a broader jurisdiction in cases 
of alimony has been asserted in some of our Courts of 
Equity ; and it has been held that if a husband aban- 
dons his wife and separates himself from her without 
any reasonable support, a Court of Equity may, in all 
cases, decree her a suitable maintenance and support 
out of his estate, upon the very ground that there is 
no adequate or sufficient remedy at law in sufch a case. 
And there is so much good sense and reason, in this 
doctrine, that it might be wished it were generally 
adopted.® 

§ 1424. But, although Courts of Equity do not as- 
sert any general jurisdiction to decree a suitable main- 
tenance for the wife out of her husband’s property, be- 
cause he has deserted her or ill treated hcr,^ yet, on 


1 Ball V. Montgomery, 3 Ves. 195 ; Duncan r. Duncan, 19 Ves. 394; 
Lambert e. Lambert, 2 Bro. Pari. R. 18, by Tomlins ; but counsel, mv/w- 
endo, p. 283. See, for the form of a supplicavit^ Clancy on Married Wo- 
men, H. 5, ch. 1, p. 454 ; Filz. Nat. Brev. 238, 239 ; Oilb. Forum Roman, 
ch. 11, p. 202. In re Ann Walker, 1 Lloyd & GooKI, R. 320, 327. 

2 2 Roper on Ilusb. and Wife, ch. 22, ^ 4, p. 309, note ; Id. ^ 5, p. 317 
to 320 ; Clancy on Married Women, B. 5, ch. 1, p. 453 to 455. 

3 Purcell V. Purcell, 4 Hen. & Munf. 597. f And see Patterson v, Pat- 
terson, 1 Halstcd, Ch. R. 389. A claim for alimony ceases on the death of 
the husband. Gaines v. Gaines, 9 B. Monroe, 245.] 

4 During the time of the Commonwealth in England, there was a sus- 
pension of all Ecclesiastical tribunals, and their powers were conferred on 
the (^minissioners of the Great Seal, who then exercised the authority to 
decree alimony, according to the doctrines of the Ecclesiastical Law. See 
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tiie other hand, they do not abstain altogether from 
interference in her favor.^ Whenever the wife has any 
equitable property, within the reach of the jurisdiction 
of Courts of Equity, they will lay hold of it ; and, in 
the case of the desertion or ill treatment of the wife by 
the husband, ns well its in the case of his inability or 
refusal to maintain her, they will decree her a suitable 
maintenance out of such equitable funds.® The general 
ground on which this jurisdiction is asserted is, that the 
law, when it gives the property of the wifp to the hus- 
band, imposes upon^im the correspondent obligation of 
maintaining her ; and that obligation will fasten itself 
upon such equitable property, in the nature of a lien or 
trust, which Courts of Equity, when necessary, will, in 
pursuance of their duty, enforce. If tho equitable pro- 
perty has been fraudulently transferred into the posses- 
sion of the husband, or of a third person for his use, the 


Russdl V. Bodvil, 1 Ch. Rep. 186; Whorewood w. Whorewood, 1 Ch. 
Cas. 250 ; Finch, Ch. 11. 153 ; 1 Ch. Rop. 223, See also Clancy on Mar- 
ried VV^omen, B. 6, cli. 9, p. 550 ; 1 Fonhl. Eq. B. 1, ch. 2, J 6, note (w); 
Head r. Head, 3 Atk. 295 ; Lenrard v. Johnson, 3 Ves. 359, 300. 

1 Fonbl. Eq. B. 1, ch. 2, ^ 0, note (n) ; Clancy on Married Women, 
B. 0, ch. 9, p. 519 to 507 ; Head v. Head, 3 Atk. 295, 5l8. 

2 Nicolls V. Danvers, 2 Vein. 071 ; and Mr. Railhby’s notes ; O.venden 
V, Oxenden, 2 Vein. 493 ; S. C. Free, in Ch. 239 ; Williams v. Callow,. 
2 Vein. 752 ; Lambert v. Lambert, 2 Bro. Pail. R. 18, by Tomlins; Wright 
V. MorUiy, 11 Ves. -20, 21, 23 ; Bullock v. Menzies, 4 Ves. 798, 799; 
Duncan v. Duncan, 19 Ves. 391, 390, 397 ; Sleech v. Thorington, 2 Ves. 
561 ; 1 Roper on Hush, and Wife, ch. 7, ^ 2, p. 276 to 287 ; Bui don v. 
Dean, 2 Ves.jr. 607 ; Atherton v, Nowell, I Cox, R. 229 ; Clancy on Marr. 
Women, B. 5, ch. 9, p. 549 to 567 ; Elliott v. Cordell, 5 Madd. 156; Pe- 
ters V. Grote, 7 Sim. R. 238 ; [Gilchrist v, Cator, 1 De Gex & Smale,'R. 
188; Edwards v, Ahrey, 2 Phillips, Ch. R, 37. In the latter case, the 
surplus income of the wife's separate property, after providing for her 
maintenance, was paid to the husband ; but the Court refused to apply any 
part of the principal fupd to reimburse the husband what he had actually 
paid for her past maintenance.] 
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same Equity will be enforced against it in their hands ; 
and if it has passed into the possession of a hmn fide 
purchaser without notice, the other property of the hus- 
band will be held liable as a substitute.^ 

§ 1426. Courts of Equity will also, for the like rea- 
sons, interfere, and decree a suitable maintenance to the 
wife, under the like circumstances, whenever there is a 
. positive agreement between the parties for the purpose, 
or whenever there has been a decree for alimony upon 
proceedings in the Ecclesiastical Courts.^ In the former 
case no more is done than in^ther cases of contract 
between parties, to enforce their mutual obligations by 
a specific performance.® In the latter case, it would 
seem to be but the ordinary equity of carrying into 
effect the decree of a competent Court against the pro- 
perty of a pai^y, who seeks by fraud or otherwise to 
evade it.^ However, it has been recently held in Eng- 
land, that no Bill ought to be maintained in Equity to 


^ Colmer v. Colmer, Mosel. R. 113 ; Walkyns v. Watk 3 ’ns, 2 Atk. 96 ; 
Clancy on Marr. Women, B. 5, ch. 9, p. 562 to 566. 

2 1 Roper on Plusband and Wife, ch. 7, ^ 2, p. 278, note (a) ; Angier r. 
Angier, Free. Ch. 497, 498 ; Post, $ 1472; 1 Fonbl. Eq. 13. 1, ch. 2, § 6, 
note (ri). 

2 1 Fonbl. Eq. 13. 1, ch- 7, ^ 6, note (n. 2) ; Angier v, Angier, Free. 
Ch. 496; Lasbrook v, Tyler, 1 Ch. R. 44 ; Head v. Head, 3 Atk. 547, 
548; Watkyns v. Walltyns, 2 Atk. 96; Oxenden w. Oxenden, 2 Vern. 
493 ; S. C. Free. Ch. 239; Fletcher o, Fletcher, 2 Cox, R. '99, 102, 104; 
Legard v. .Johnson, 3 Ves. 359 to 361. [See Wilson o. Wilson, 14 Sim, 
R. 405, reviewing the cases in which articles of separation have been de- 
creed to be specifically performed,] 

4 Sec Mildmay n. Jlildmay, 1 Vern. 53, 54 ; Whore wood v. Whore- 
wood, 1 Cli. Cas. 250; Fletcher v. Fletcher, 2 Cox,,R. 107 ; Colmer v. 
Colmer, Mosel. R. 121 ; 1 Roper on Husband and AVife, ch. 7, ^ 2, p. 278, 
note (a) ; 1 Fonbl. Eq. B. 1, qh. 2, ^ 6, note (n 2) ; Head r. Head, 3 Atk. 
295 ; Denton v. Denton, 1 Johns. Ch. R. 361 ; R^ad r. Read, 1 Ch. Cas. 
115 ; Kx parte Whitmore, 1 Dick. R. 143. The question arose in. Stones 
V. Cooke, 7 Sim. R. 22, whether a bill is maintainable in Equity by the 



912 EQUITY JURISPEUDENCE [OH. XXXVII. 

enforce any decree for alimony in the Ecclesiastical 
Court, after the death of the wife. The reason is sug- 
gested to be, that alimony is the proper and exclusive 
subject for discussion in the Ecclesiastical Court, whose 
province it is to determine what ought to be the amount, 
for how long it is to be granted, and what operates to 
discharge it* 

§ 1426. This equity of a wife to a maintenance, out 
of her own equitable estate, is generally confined to 


executors of the wife against her husband, for an account and arrears of 
alimony decreed by an Ecclesiastical Court, which remained unpaid at the 
lime of her death. The point was left undecided by the Vice-Chancellor. 
It was sugiresrcd that the Ecclesiastical Court might enforce the payment 
in such a case; and, if so, that would show that the Courts of Equity 
need r. It interfere. But this was thought by the Court doubtful, and 
ther'^fore the bill was retained for a hearing. But the Lord Chancellor 
(Lord L\ndluirst) reversed the decree, and dismissed the bill. Stones r. 
('ooke, 8 Sim. R. 301, note. In Earl Digby v. Howard, (4 Sim. U. 588,) 
it was held by the Vice-Chancellor, where the Duchess of Norfolk was 
entitled to pin-money, and became luijaiic and remained so until her death, 
and the Duke received all the rents and maintained her during her life, 
that the Duke was liable in Equity for all the arrears, as she was incapable 
of consent. But this decision was reversed in the House of Lords. How- 
ard V. Digby, 8 Biigh, R. 204, N. S. ; S. C. 5 Sim. R. 330 ; Ante, ^ 1375 
a, 1390’. 

t Stones V. Cooke, S Sim. 321, note. On this occasion. Lord Lyndhurst 
is reported to have said : “ Alimony is the proper and exclusive subject for 
discussion in the Ecclesiastical Tdiirt. It is the province of that (>ourl to 
determine wliat ought to be its amount, for how hmg it is to be granted, 
and what operates to discharge it. There is no instance in modern limes 
of such a bill as the present being filed. During the Rebellion, bills w’ere 
filed for alimony ; but they w ere filed in consequence of the abolition of 
the Ecclesiasiical Courts. The decisimis during that period do not apply, 
as they proceed upon the peculiar state of circumstances then existing. 
Ollier cases, whore in iinl<*nanee has been allowed to the wife, were cited, 
but neither do they apply, a.s they were cases arising out of the fraudulent 
conduct of the husband, or ihey were cases of trust. The simple ques- 
tion is, whether, where *1116 alimony has been suflered to run in arrear, a 
biHrcau be maintained by the executors of a wife against the husband. It * 
was sajd, that, in analogy to the cases in which this Court grants the writ 



MARRIED WOMEN. 


913 


cn. xxxvil] 

cases of the nature above mentioned, that is to say, 
where the husband abandons or deserts her j or where 
he refuses to maintain her ; or where, by reason of his 
insolvency, he is incapable of affording a suitable main- 
tenance for her. Unless some one of' these ingredients 
exists, Courts of Equity will decline to interfere. If, 
therefore, the separation of the wife from her husband 
is voluntary on her parf^ and is caused by no cruelty or 
ill treatment ; or if he is horn fide ready and willing 
and able to maintain her, and she, without good cause, 
chooses to remain separate from him ; or if she already 
has a competent maintenance ; i in all such cases; Courts 
of Equity will afford her no aid whatever in accom- 
plishing a purpose, which is deemed subversive of the 
true policy of the matrimonial law, and destructive of 
the best interests of society.® A fortiori, where the 


of m exeat regno, and on principle, the bill might be sustained ; but it is 
impossible to look into those cases without seeing how very reluctantly 
the Court has acted in giving relief. See Shaftoc v, Shafioe, and Dawson 
V. Dawson. Then it was said, that the party will be without remedy, 
because executors cannot maintain a suit in the Ecclesiastical Court. 
That argument operates, I think, ihe other way, for executors may main- 
tain suits in the Ecclesiastical Court, but not for arrears of alimony. It 
should seem, therefore, that the claim must cease with the death of tlie 
wife. That is probably the principle; but it does not follow, that,. there- 
fore, this (Jourt has jurisdiction. There is no instance of such a bill as the 
present being filed against the hushand by the executors of the wife ; and 
I should be very averse to establisli such a precedent. The authorities do 
not warrant it. 'I’he cases in which the Court has granted the writ of ne 
exeat regno do not warrant it, nor from the circumstance of the Ecclesias- 
tical Court not interfering, can 1 found any jurisdiction in this Court.” See 
also Vandcrgucht v. De Blaquiere, 8 Sim. R, 315, 323 ; Post, ^ 1472. 

1 Holmes V. Holmes, 4 Barbour, 295. 

2 Clancy on Marr. Women, B. 5, ch. 9, p. 560, 561 ; Id. ch. 10, p, 572, 
.073 ; 2 Roper on Husband and Wife, ch. 22, § 5, p. 313 to 322 ; 1 Roper 
on Husband and Wife, ch. 7, ^ 2, p. 281 to 283 ; Duncan r. Duncan, 19 
Ves. 304 ; S. C. Cooper, Eq. R. 224; Bullock v, Menzics, 4 Ves. 798 ; 
Macaulay v. Philips, 4 Ves. 19, 20 ; Watkyns r. Walkyns, 2 Atk. 97. 

EQ. JUR. — VOL. II. 77 
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wife has eloped, and is living in a state of adultery, 
they will withhold all countenance to such grossly im- 
moral conduct ; and they will leave the wife to bear, 
as she may, the ordinary results of her own infamous 
abandonment of duty.' 

§ 1427. So earnest, indeed, are Courts of Equity 
to promote the reconciliation of parties living in a 
state of separation, that they will, on no occasion what- 
ever, enforce articles of separjition by decreeing a con- 
tinuance of the separation.® It has, indeed, been often 
questioned, whether deeds of separation between hus- 
band a'nd wife, through the intervention of trustees, 
ought not to be held utterly void to all intents and 
purposes, as against tnc policy of the law, not only 
in their direct provisions for the separation, but also in 
respect to all collateral and accessorial provisions, such 
as a Stipulation for a separate maintenance.® But the 


^ Walkyns v, Wrilkyns,a Aik. 9(i; Dali v. Mon^omery, 2 Vcs.jr. 191, 
198, 199 ; Carr v, Estabrookc, 4 Ycg. 119 ; Clancy un Marr. Women, }]. 
5, ch. 10, p. 5G8, 509. 

3 Wilkes V. Wilkes, 2 Dick. R. 791 ; Worrall r. Jacob, 3 Meriv. 207 ; 
Westmeath v. Westmeath, Jac. R. 120; S. C. 1 Dow, R. 519, (N. S.) ; 
St. John V, St. John, 11 Ves. 529 ; The Tcoplc r. Merccin, 8 Taige, 11. 
47, 57; Frampton i\ Frampton, 4 Beavan, 287, 293. 

^ See Westmeath v, Salisbury, 5 Bligh, R. (N. S.) 350; S. C. 1 Dow 
& Clarke, R. 519; Wilson v. Wilson, 1 House of Lords’ Cases, 538 ; 
Evans u. Evans, 1 Ilagg. Consist. R. 30. On this occasion, Lord Stowell 
said : “ The law has said, that married persons shall not be IcyaUij sepa- 
rated upon the mere disirieliriation of one or both to cohabit together. The 
disinclination must be founded upon reasons which iho law approves ; and 
it is my duty to see whether those reasons exist in the present case. To 
vindicate the policy of the law is no necessary part of the office of a judge, 
but if it were, it would not bo diHicull to show, that the law, in this 
respect, has acted with its usual wisdom and humanity, with that true 
wisdom and that real humanity that regards the general interests of man- 
kind. For though, in particular cases, the repugnance of the law to dis- 
solve the obligations of matrimonial cohabitation, may operate with great 
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authorities on this subject have, perhaps, gone too far 
to enable Courts of Equity to adopt this broad princi- 
ple, even if it were as unquestionable and salutary in 
morals and policy, as it has been thought to be.* 

§ 1428. The principal distinctions on this subject, 
as they are now established, seem to be as follows. In 
the first place, a deed of separation does not relieve the 


severity upon individuals; yet it must be carefully remembered that the 
general happiness of the married life is secured by its indissolubility. 
When people understand that they must live together, except for a very 
few reasons, known to the law, they learn to soften, by mutual accomoda- 
'tion, that yoke which they know they cannot shake olT; they become good 
husbands and good wives, from the necessity of remaining husbands and 
wives ; for necessity is a powerful master in teaching the duties which it 
imposes. If it were once understood that, upon inutuai disgust, married 
persona might be legally separated, many couples who now pass through 
the world with mutual comfort, with attention to their common oHspring 
and to the moral order of civil society, might have been, at this moment 
living in a state of mutual unkindness, — in a state of estrangement from 
their common offspring, — and in a state of the most licentious and unre- 
served immorality. Tii this case, as in many others, the liappincss of some 
individuals must be sacrificed to the greater and more general good.*’ 

1 St. John V, St. John, 11 Vcs. 5‘29; Westmeath v. Westmeath, Jacob, 
li. I3t to 143 ; Ncwl. on Contr. ch. 6, p. 115 to 121 ; Worrall Jacob, 
3 MeTiv.267 ; Id. 259, note (»)• Koper on Ilusb. and Wife, ch. 22, 

I, p. 270, nolo (b) ; Clancy on Married Women, 13. 4, ch. 4, p. 397 to 
421 ; Westmeath v. Salisbury, 5 Bligh, R. (N. S ) 339, 354 ; Hutton r. 
Duey, 3 Barr, 100; Joddrell v. »7oddrcll, 9 Bcavan, R. 45. — Mr. Roper, 
in his learntxl note, (2 Roper on Husband and Wife, ch. 22, ^ 1, p. 270 to 
277,) has summed up the general reasoning on each side of this point with 
great ability and clearness. 1 have drawn the distinctions in the text prin- 
cipally from his labors and those of Mr. Clancy. Clancy on Married Wo- 
men, B. 4, ch. 4, p. 397 to 421. Sec also Westmeath r. Salisbury, 
5 Bligh, R. (N. S.) 339, where this subject is elaborately discussed. Lord 
Eldon, in delivering his opinion in this case, expressed his disapprobation 
of the doctrine in the following terms (p. 398, 399) : “ According to the 
law of this country, marriage is an indissoluble contract. It can only be 
dissolved a rlnculo malrimonii by the legislature ; and that contract, once 
entered into, imposes upon the husband and wife, both with respect to them- 
selves and with respect to their offspring, most important and most sacred 
duties; so important and so sacred that it docs seem a little astonishing 
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wife from uny of the ordinary disabilities of coverture.’ 
In the next place, a deed of separation, entered into by 
the husband and wife alone, without the intervention 
of trustees, is utterly void.® In the next place, a deed 
for an immediate separation, with the intervention of 
trustees,, will not be enforced so far as it regards any 
covenant for separation ; but only so fiir as maintenance 
is covenanted for by the husband, and the trustees 
covenant to exonerate him from any debts contracted 
therefor.® In the next place, if a deed of separation 

that it over should have happened that it should be thought that they 
could, hy a mutual agreement between themselves, destroy all the duties 
they owed to each other, and aU the duties they owed to Ihcir ofTspring. I 
<lo nut go through what I»as been staled in a great variety of cases upon 
the subject, nor do I refer to them for any other purpose than that of 
stating that which 1 think can admit of no contradiction, that it is impossiide 
for any person to read the judgments I have had the honor to pronounco 
upon the subject, without seeing that I never could originally have been 
a party to any such doctrine. Hut, when decision followed decision ; when 
men, whose professional knowledge, whose talents and whoscj abilities 1 
was bound not only to respect but to revere, had so often, in Courts of Law, 
slated doctrines to which I could not agree, it seemed to me a most impro- 
per thing that I should take upon myself to say that those doctrines were 
wrong, without putting the matter into the most sedornn course of inquiry ; 
and I believe it will he found, if your Lordships look at the judgments to 
which I am referring, that I was always exceedingly anxious that a case 
of this important nature should be brought before the House of Ijords.” 
See also The People v, Mercein, 8 Paige, 11. 47, 67 ; S. 'C. Hill, R. -SDO. 

1 Marshall v. Riitton, 8 T. R. 545. 

- Lcgard v. Johnson, 3 Vcs. 352; 359, 361 ; Westmeath Salisbury, 

5 Illi{?hi (N. S.) 375; Carter r. Carter, 14 Sinedes & Marshall, 59. 

3 Legard r, .lolmson, 3 V'c-s. 359, 360 ; 2 Roper on Hush, and Wife, ch. 
22,^ 2, p. 270, and note ; Id. 2S7 ; Westmeath v. Westmeath, Jacob, R. 
126 ; Worrall v. Jacob, 3 Meriv. 267 ; Jee v. Thurlow, 2 R. & Cressw. 
547 ; Elwortliy v. Bird, 2 Sirn. & Stu. 372; Rodney v. Chambers, 2 East, 
R. 283 ; Westmeath v. Salisbury, 5 Rligh, R. (N. S.) 339, 375. A eove- 
^^nant on the part of llie trustees to indemnify the husband against the rnain- 
*^nance of the w’ife, will bo a legal foundation for a covenant on liis part 
to furnish a specific maintenance for her, when there is a general trust deed 
between the parties. Westmeath w. Salisbury, 5 Bligli, R. (N. S.) 375; 
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contains a covenant, purporting to preclude the parties 
from any future suit for the restitution of conjugal 
rights, the covenant will be utterly void.' In the next 
place, a deed, containing a covenant with trustees for a 
future separation of the husband and wife, and for her 
maintenance consequent thereon, will bo uttoily void.® 
In the next place, even in case of a deed for an imme- 
diate separation, if the parlies come together again, 
there is an end to it, with respect to any future, as well 
as to the past separation.® 


Id. 356. The subject of the legality of deeds of separation between hus- 
band and wife was much discussed in the very recent case of Jones v. 
Waite, 5 Bing. New Cas. 311, in the Exchequer Chamber, where it was 
held, by three Judges against two, that a deed of separation having been 
drawn up between husband and wife, a promise by a Ibird person to pay 
certain debts and expenses, for which the husband was solely liable, if h(5 
could execute the deed of separation, was held to be a valid promise. 
Lords Abinger and Denman being against the decision, and Patterson, Al- 
derson, and Littledale, Justices, being in favor of it. Lord Denman, on 
this occasion, said : “ If I could venture to lay down any principle, >vhich 
alone seems safely deduciblo for all these cases, (which he cited,) it is this ; 
That, when a husband has, by bis deed, acknowledged his wife to have a 
just cause of separation from him, and iias covenanted with her natural 
friends to allow her a maintenance during separation, on being relieved 
from liability for her debts, he shall not be allowed to impeach the validity’ 
of that covenant.” The whole case deserves deliberate examination, and 
it was argued with great ability and learning. See also Jlindley v. The 
Marquis of Westmeath, C Barn. & Cressvv. S^OO. 

1 Ibid. 

2 Durant r. Tilley, 7 Price, R. 577 ; Hind ley i*. Westmeath, fi B. & 
Cresw. 200 ; Westmeath r. Salisbury, 5 Bligb, R. (N. S.) 330, 367, 373, 
375, 303, 305, 30G, 400, 115 to 417 ; St. John r. St. John, 11 Ves. 520. 

3 Fletcher o. Fletcher, 2 Cox, 11. 09; 3 Bro. Cb. 11. 010 ; Bateman v. 

Countess of Ross, 1 Dow. R. 235; Wcstmealli i\ Salisbury, 5 Bligli R. 
(N. S.) 37.5, 395 ; St. John v. St. John, 11 Vcs. 537 ; 2 Roper on Hus- 
band and Wife, ch. 22, 1, p. 273, nolo; Id. ^ 5, p 310; Clancy on 

Married Women, B. 4, ch. 4, p. 405, 413 to 417; 1 Fonbl. Eq. 13. 1, ch.2, 

^ 0, note (n 2). — Whether a covenant for a separate maintenance would 
now be enforced against the husband, in case of an immediate separation, 
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‘ [§ 1428 a. A Court of Equity, however, has no con- 
trol over husband and wife, except with reference to 
property ; unless there is sufficient cause for separation 
or divorce. Chancery cannot compel cohabitation, or 
a restoration of conjugal rights.* This mu|^ be left 
entirely to the Ecclesiastical Court.^ Courts of Com- 
mon Law have no power to award a writ of Jmbeas cor- 
pus on behalf of a husband against his wife who has 
voluntarily separated from him.®] 

§ 1429, Such are some of the more important in- 
stances of the exercise of jurisdiction by Courts of 
Equity in regard to married women, for their protection, 
support, and relief ; in some of which they are merely 
auxiliary to the Common Law ; and, in others, again, 
they proceed upon principles wholly independent, if 
not in contravention of that system. Upon a just sur- 
vey of the doctrines of Courts of Equity upon this 
subject, it is difficult to resist the impression, that their 
interposition is founded in wisdom, in sound morals, and 
in a delicate adaptation to the exigencies of a polished 
and advancing state of society. And here, as well as 
in the exercise of the jurisdiction in regard to infants 
and lunatics, we cannot fail to observe the parental 


after theiiusband was willingr to receive his wife again, and cohabit with 
her, and there was no reason to suppose it to bo otherwise than a bond Jide 
effort at reeonciliation, is perhaps queblionablc. See, on this point, the 
authorities collected and commented on by Mr. Clancy.^ (Clancy on Marr. 
Women, B. 4, eh. 4, p. 405 to 4‘JO.) Mr. Clancy thinks, that, where the 
separation is intended to be temporary, it would not be enforced ; where 
it is intended to be permanent, it would. See also 2 Roper on Husband 
and Wire, ch. 22, ^ 5, p. 313 to 316 ; Id. 320 to 322. But sec the judg- 
ment in Westmeath v. Salisbury, 5 Bligh. R. (N. S.) 339 to 421. 

* Cruger v, Douglass, 4 Edw. Ch. R. 433. 

^ Sec Connelly v. Connelly, 2 Eng. Law & Eq. R. 570. 

3 Sandilands, ex parte, 12 Eng. Law &; Eq. R. 463. 
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solicitude with which Courts of Equity administer to 
the wants, and guard the interests, and succor .the weak- 
ness of those who are left without any other protectors, 
in a manner which the Common Law was too rigid tp 
consider,, or too indifferent to provide for. 
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CHAPTER XXXVIII. 

SET-OFF. 

§ 1430. It remains for us to take notice of a few 
other matters, over which Courts of Equity exercise a 
jurisdiction, either in its own nature exclusive, or, at 
least, exclusive for particular objects, and under par- 
ticular circumstances. Upon these, however, our com- 
mentaries will necessarily be brief, as they either are 
not of very frequent occurrence, or they are, in a great 
measure, embraced under the heads which have been 
already discussed. 

§ 1431. And, in the first place, let us consider the 
subject of set-off, as an original source of Equity Juris- 
dictioo.’ It is not easy to ascertain the true nature 
and extent of this jurisdiction, since it has been inate- 
riallj'' aflected in its practical application in England, 
by the Statutes of 2 Geo. II., ch. 22, and 8 Geo. II., 
ch. 24, in regard to set off at law, in cases of mutual 
unconnected debts and by the 'more enlarged opera- 
tion of the bankrupt laws, in regard to sct-olF, both at 
law and in Equity, in cases of mutual debts and mu- 
tual credits.® 

§ 1432. It was said, by a late learned Chancellor, 


1 Set-ofi* was formerly called Stoppage. See Downam r. Matthews, 
Tree. Ch. 58*2; Jeffs v. Wood, 2 P. Will. 188, 129. 

2 See Bac. Abr. by Guillim, Title Set-off, A, B, C. 

3 See Stat. 4 & 5 Ann, ch. 17 ; 5 Geo. 1. ch. 11 ; 5 Geo. II. ch. 30 ; 
46 Geo. III. ch. 135; 6 Geo. IV. ch. IG; Babbington on Set-off, ch. 5, 

p. 116, &c. 
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that before the statutes of setoff at law, and the sta- 
tutes of mutual debts and credits in bankruptcy, “ this 
Court (that is, the Court of Chancery as a Court of 
Equity) was in possession of it, (i. e. the doctrine of 
set-off,) as grounded upon principles of Equity, long 
before the law interfered. It is true, where the Court 
does not find a natural Equity, going beyond the sta- 
tute^ (of set-off,) the construction is the same in Equity 
as at law. But that does not affect the general doc- 
trine upon natural Equity. So, as to mutual debts and 
credits. Courts of Equity must make the same construc- 
tion as the law. But, both in law and in Equity, that 
statute, enabling a party to prove the balance of the 
account, upon mutual credit, have gone much further 
than the party could have gone before, either in law 
or in Equity, as to set-off.” * This is not a very instruc- 
tive account of the doctrine; for it leaves in utter 
obscurity, what were the particular cases in which 
Courts of Equity did interpose upon principles of na- 
tural Equity.2 

§ 1433. Lord Mansfield has expressed his views of 
the subject of set-off in Equity in the follotving lan- 
guage. ‘‘Natural Equity says, that cross demands 
should compensate each other, by deducting the less 
sum from the greater ; and that the difference is the 
only sum which can bo justly due. But positive law, 
for the sake of the forms of proceediog and conveni- 
ence of trial, has said, that each must sue and recover 


1 Lord Eldon in Ex parte Stephens, 11 Ves. 27*, Greene Darling, 5 
Mason, K. 207, 208 ; Ex parte Blagden, 19 Ves. 467. 

2 The general principles of the English Law, as to set-ofT, are well sum- 
med up in Mr. Evan’s edition of Pothier on Obligations, Vol. 2, p. 112, 
No. 13. 
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separately, in separate actions. It may give light to 
this case, and the authorities cited, if I trace the law 
relative to the doing complete justice in the same suit, 
or turn’.ng the defendant round to another suit, which, 
under various circumstances, may be of no avail. Where 
the nature of the employmQnt, transaction, or dealings, 
necessarily constitutes an account, consisting of receipts 
and payments, debts and credits, it is certain, that only 
the balance can' be the debt ; and, by the proper forms 
of proceeding in Courts of Law or Equity, the balance 
only can bo recovered. After a judgment, or decree 
“ to account,” both parties are equally actors. Where 
there were mutual debts unconnected, the law said, they 
should not be set offj bat each must sue. And Courts of 
Equity followed the same rule, because it was the law ; 
for, had they done otherwise, they Avould have stopped 
the course of law in all cases where there was a mu- 
tual demand. The natursxl sense of mankind was first 
shocked at this in the case of bankrupts ; and it was 
provided for, by 4 Ann, ch.' 17, § 11, and 5 Cco. IL, 
ch. 30, § 28. This clause must have, everywhere, the 
same construction and eflect; whether the question 
arises upon a summary petition, or a formal bill, or an 
action at law. There can be but one right construc- 
tion; and, therefore, if Courts differ, one must bo wrong. 
Where there was no bankruptcy, the injustice of not 
setting off (e.specially after the death of cither party) 
was so glaring, that Parliament interposed by 2 Geo. 
II., ch. 22, and 8 Geo. II., ch. 24, § 5. But the pro- 
vision does not go to . goods, or other specific things 
wrongfully detained. And, therefore, neither Courts of 
Law nor Equity can make the plaintiff, who sues for 
such goods, pay first what is due to the defendant ; 
except so far as the goods can be construed- a pledge; 
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and then the right of the plaintiff is only to re- 
deem." ^ 

§ 1434. If this be a true account of the matter, then 
it would seem, that Courts of Equity did not, antece- 
dently to the statutes of set-off, exercise any jurisdiction 
as to set-off, unless some peculiar Equity intervened, 
independently of the mere fact of mutual, unconnected 
accounts. As to connected accounts of debt and credit, 
it is certain, that both at law and in Equity, and with- 
out any reference to the statutes, or the tribunal in 
which the cause was depending, the same general prin- 
ciple prevailed, that the balance of the accounts only 
was recoverable ; which was, therefore, a virtual adjust- 
ment and set-off between the parties.® But there is 
some reason to doubt, whether Lord Mansfield’s state- 
ment of the jurisdiction of Equity in cases of set-off is 
to bo understood in its general latitude, and without 
some (qualifications. It is true, that Equity generally 
follows the law, as to set-off; but it is with limitations 
and restrictions.® If there is no connection between 
the demands, then the rule is, as it is at law. But, if 
there is a connection between the demands. Equity acts 
upon it, and allows a set-off under particular circum- 
stances.^ 

§ 14.j 5. In the first place, it would seem, that, inde- 
pendently of the statutes of set-off. Courts of Equity, 


1 Green v. Farmer, 4 Burr. 22*20, 2*221. 

- Dale V. Sollet, 4 Burr. 2133. 

3 See Duncan v, Lyon, 3 Johns. Ch. 11. 358, 359 ; Dale v. Cooke, 
4 Johns. Ch. K. 11 ; Howe v. Sheppard, 2 Sumner, R. 109, and cases there 
cited ; Green v. Darling, 5 Mason, R. 207 ; Peters v, Soamc, 2 Vern. R. 
428 ; Gordon v. Lewis, 2 Sumner, Rep. C28. 

4 Whitaker v. Rush, Ambler, R. ’407, 408, and Mr. Blunt’s note (4) ; 
Hurlbcrt v. Pacific Insur. Co. 2 Sumner, R. 471 ; Rawson t\ Samuel, 
1 Craig & Phillips, 161, 172, 173 ; Clark v. Cost, 1 Craig & Phillips, 54. 
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in virtue of their general jurisdiction, are accustomed 
to grant relief in all cases, where, although there are 
mutual and independent debts, yet there is a mutual 
credit between the parties, founded, at the time, upon 
the existence of some debts due by the crediting party 
to the other. By mutual credit, in the sense in which 
the terms are here used, we are to understand, a know- 
ledge on both sides of an existing debt duo to one 
party, and a credit by the other party, founded on, 
and trusting to such debt, as a means of discharging 
it.^ Thus, for example, if A. sliould be indebted to B. 
in the sum of jC10,000 on bond, and B. .should bori’ow 
of A. .£2,000 on his own bond, the bond.s being pay- 
able at dillbrent limes, the nature of tiie transaction 


* JSck. Ex pnrtc I’roscolt, 1 Atk. .‘>31. — In Ilankey v. Sinitli, (3 T. R. 
507, note,) it scorns to liave boon thouabt by the Court, ibrit lo constitute 
mutual credit within the Bankrupt Acts, it is not riucessary that ilie par- 
ties moan parliciilaily to lru>t to caeli other in each transaction. There- 
fore, where a Bill of ExchanjjOj accepted by A., frot into the hands of B , 
and B. huujjht sugars of A. intending to C()\er the bill, it was hedd lo ho 
a case of iiiiilual ciedit, allliongh A. did not know that the hill was in 
13. 's hands. Lord Keny<ni said, the mutual credit was cunslituied by tak- 
ing the hill on the one hand .uid selling the sugars on the other hard ; to 
which Buller, J., assented. The distinction hriv\oen a mutual debt and a 
mutual credit is, in this view, extremely nice. In Trench /*. Fenn, (Cid^e, 
Bank. Laws, 50?), dili edit.; 5 .j 1, 5lh edit. ; B. (\ 3 Doug. R. ‘ioT,) ^Tr. 
Justice Buller said : Wherever there is a trust between tw-o men on each 
side, that makes a mutual credit. In Olivo v. Smith, (5 Taunt. B. (iO,) ]\Ir. 
Justice Gibbs said, that Lord Man.sfield, in JVench ?\ Fenn, adopted it as 
a princijde, that, wherever there is a mutual trust, llial is, wlicrever one 
parly, being indebted lo another, intrusts that other willi goods, it is a ease 
of mutual credit. See also Atkinson v. Elliot (7 T. R. 370) ; Olive w. 
Smith (Taunt. R. 07, OS.) In Key v. Flint, (8 Taunt. R. 23,) Mr. Justice 
Dallas said, that mutual credit meant something diflerent from mutual debts. 
Mutual credit must mean mutual trust. In Rose r. Hart, (8 Taunt. R. 
400, 500,) the Gourt narrowed the oMent of former decisions, and held, 
that, in order to constitute a mutual credit, the demands must he of such 
a nature as must terminate in cross debts. See Easum v. Cato, 5 15. & 
Aid. 801, 
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would lead to the presumption that there was a mutual 
credit between the parties, as to the <£2,000, as an ulti- 
mate set-off, joro tanto, from the debt of £10,000. But 
if the bonds were both payable at the same time, the 
presumption of such a mutual credit would be con- 
verted almost into an absolute certainty. Now, in 
such a case, a Court'of Law could not set off these inde- 
pendent debts against each other. But a Court of 
Equity would not hesitate to do so, upon the ground, 
either of the presumed intention of the parties, or of 
what is called a natural Equity.^ If, in such a case, 
there should be an express agreement to set off the 
debts against each other, pro lunto, there could be no 
doubt that a Court of Equity would enforce a specific 
performance of the agreement, although, at the Com- 
mon law, the party might be remediless.® 


' Lord liiincsborougli v. Jones, 1 P. Will. 326 ; Kx parte Flint, I Swans. 
33, 31; Downam v. Mathews, Free. (yh. 580, 58*2. See also a decision 
of Lord Hale, cited in Chapman v. Derby, 1 Vern. K. 117 ; Jeffs i\ Wood, 
*2 r. Will. 1*28, l‘J0 ; INIcliorucchi v. Royal Exchange Ass. Co. 1 Ecj. Abr. 
8, pi. 8; S. (y Ambler, R, -108, note by Mr. Rliint ; James r. Kyiinicr, 
5 A’es. 110; Hawkins v. Freeman, 2 Eq. Abr. 10, pi. 10. — In the ease of 
liord Laiicsborough r. Jones, (I P. Will. 326,) Lord (^iianceJIor Cowper 
said : “ that it was natural justice and Equity, lliat, iii all cases of mutual 
credit, only the balance should be paid.” In that case there was a mort- 
gage by A to B. for JC1,.500, and a debt duo by B. to A. on notes for £ 1 ,100, 
upon (lillerent transactions. In JefTs v. Wood (2 P. Will. 129,) the Mas- 
ter of the Rolls said : “But it may be a doubt, whether an insolvent person 
may, in Equity, recover against his debtor, to whom he at the same time 
owes a greater sum, although I own it is against conscience, that A. should 
be demanding a debt against B., to whom lie is indebted in a larger sum, 
and would avoid paying it. However, it seems that the least evidence of 
an agreement for a stoppage will do. And in these cases Equity will take 
hold of a very slight thing, to do both parties right.” In Green i\ Darling, 
5 Mason, R. 20.7 to 213, the principal cases in respect to set-off in Equity 
are collected. 

2 Jeffs r. Wood, 2 P. Will. 128, 129; Whitaker v. Rush, Ambler, R. 
408; Hawkins v. Freeman, 2 Eq. Abr. 10, pJ. 10. 

KQ. JUR. — VOL. II. 78 
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$ ^436. In the next place, as to eqnitajble debts, or 
a legal debt on one side, and an equitable debt on the 
other, there is great reason to believe, that, whenever 
there is a mutual credit between the parties, touching 
such debts, a set-off is, upon that ground alone, main- 
tainable in Equity; although' the mere existence of 
mutual debts, without such a mutual credit, might not, 
even in a case of insolvency, sustain it;^ But the mere 


* See Lord Lanesboroug^h v. Jones, 1 P. Will. 326 ; Curson v. African 
Company, 1 Vern. 122, Mr. llaitliby's note; Jeffs v. Wood, 2 P. Will. 
128, 129 ; Ryall w. Rowles, 1 A^es. 375, 376 ; S. C. 1 Atk. 185 ; James i*. 
Kynnier, 5 A^es. 110; Gale v. Luttrell, 1 Y. & Jerv. 180; Cheetham v. 
Crook, 1 McClell. & Y. 30^ ; Piggott v. Williams, 6 Madd. 95; Taylor 
r. Okey, 13 Ves. 180. — In Ex parte Prescott, (1 Atk. R:231,) Lord Hard- 
wickj said, that, in cases of bankruptcy, before the making of the Act of 
5 Oeo. II., ch. 30, if a person was a creditor, he was obliged to prove his 
debt under the commission, and receive perhaps a dividend only of 2s. 0d» 
in the pound, from the bankrupt’s estate, and at the same time pay the whole 
to the assignee of what he owed to the bankrupt. So that, it seems, that 
insolvency alone would not constitute a sufficient Equity. See Lord Lanes- 
bqrough v. Jones (I P. Will. 325) ; James v. Kynnier (5 Ves. 110.) In 
Simson Hart (11 Johns. R. G3, 76,) it seems to have been thought, that 
the fact of insolvency created an Equity, or, at least, fortified it. Sec also 
Sevvall V. Sparrow, 16 Mass. R. 21 ; layman v. Estes, 1 Greenl. R. 182; 
Peters v. Soame, 2 Yern. R. 428. In Green v. Darling, (5 Mason, R. 212,) 
the Court, alter citing the principal decisions, summed up the result in the 
following language : “ The conclusion which seems deduciblo from the 
general current of the English decisions (although most of them have 
arisen in bankruptcy,) is, that Courts of Equity will set off distinct debts, 
where there has been a mutual credit, upon the principles of natural justice, 
to avoid circuity of suits, following the doctrine of compensation of the 
Civil Law to a limited extent. Thai law went farther than ours, deeming 
each debt jure, set off or extinirui&hed pro tanto ; whereas, our law 
gives the parly an election to set off if he chooses to exercise it. Rut, if 
he does not, the debt is left in full force, to be recovered in an adversary 
suit. Since the statutes of set off of mutual debts and credits, Courts of 
Equity have generally followed the course adopted in the construction of 
the statutes by Courts of law ; and have applied the doctrine to equitable 
debts. They have rarely, if ever, broken in upon the decisions at law, un- 
less some other Equity intervened, which Jusiified them in granting relict' 
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existence of cross demands will not be sufficient to 
justify, a set-off in Equity.^ Indeed, a set-off is ordi- 


beyond the rules of law, such as has been already alluded to. And, on the 
other hand, Courts of Law sometimes set off equitable against legal debts, 
as in Bottomley v. Brooke (cited 1 T. R. 619.) The American Courts 
have generally adopted the same principles, as far as the statutes of set-off 
of the respective States have enabled them to act.” The Court adhered 
to the same doctrine in Howe v. Shepp<ird, 2 Sumner, K. 409, 414, 41G ; 
and Gordon v. Lewis, 2 Sumner, li. 628, 633, 634. 

* Rawson v. Samuel, 1 Craig & Phillips, 161, 178, 179;* Whyte v. 
O’Brien, 1 Simons & Stu. 551. In the case of Rawson v. Samuel, Lord 
Cottenham said : “We speak familiarly of equitable set-off, as distinguished 
from the set-off at law ; but it will be found, that this equitable set-off 
exists in cases where the party seeking the benefit of it can show some 
equitable ground for being protected against his adversary’s demand. The 
mere 'existence of cross demands is not sufficient; Whyte v. O’Brien (1 S. 
& iS. 551) ; although it is didicuit to hud any other ground for the order, 
in Williams v. Davies, (2 Sim. 461,) as reported. In the present case, 
there are not even cross demands, as it cannot he assumed that the balance 
of the account will be found to be in favor of the defendants at law. Is 
there, then, any Equity in preventing a party who has recovered damages 
at law from receiving them, because he may he found to be indebted, upon 
the balance of an unsettled account, to the party against whom the damages 
have been recovered? Suppose the balance should be h)und to be due to 
the plaintiff at law, what cmiipensalion can be made to him fur the injury^ 
he must have 8uslainc<l by the delay?* The jury assess the damages as 
the compensaiion due at the lime of their verdict. Their verdict may be 
no compensaihm for the additional injury, which the delay in payment may 
occasion. What Equity have the plaintiffs in the suit for an account to 
be protected against the damages awarded against them? If they have no 
such Equity, then there can be no good ground for the injunction. Several 
cases were cited in support of the injunction ; but in every one of them) 
except Williams v. Davies, it will be found, that the Equity of the bill im- 
peached the title to the legal demand. In Beasley v. Arcy, (2 Sch. & Lefr. 
403, n.,) the tenant was entitled to redeem his lease upon payment of the 
rent duo ; and in ascertaining the amount of such rent, a sum was deducted 
which was due to the tenant from the landlord for damage done in cutting 
timber. Both were ascertained sums, and the Equity against the landlord 
was, that he ought not to recover possession of the farm for non-payment 
of rent, whilst he owed the tenant a sum for damage to that same farm. 
In O’t'onnor n. Spaight, (1 Sch. ^ Lefr. 305,) the rent paid formed part 
of a complicated account ; and it was impossible, without taking the account. 
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■ naril^ allowed in Equity only when the party^ seeking 
the benefit of it, can show some equitable ground for 
being protected against his adversary’s demand — the 
mere existence of cross demands is not sufficient. A 
fortiori a Court of Equity will not interfere, on the 
ground of an equitable set-off, to prevent the party 
from recovering a sum awarded to him for damages for 
a breach of contract, merely because there is an unset- 
tled account .between him and the other party, in 
respect to dealings arising out of the same contract.^ 


to ascertain what sum the tenant was to pay to redeem his lease. In Ex parte 
Stephens, (11 Ves. 24,) the term cquitablo set-oflf is used ; but the note 
having been given under a misrepresentation, and a concealment of the 
fact, (.hat the party to whom it was given was at the time largely indebted 
to *he party who gave it, the note was ordered to be delivered up as paid. 
In Pi^gott V, Williams, (6 Madd. U. 9.3,) the complaint against the solici- 
tor, fur negligence, went directly to impeach the demand he was attempting 
to enforce. In Lord (Cawdor ?>. Lewis, (I Y. & Coll. 427,) the propoaition 
is too largely staled in the marginal note ; for, in the case, the action for 
mesne profits was brought against the plaintilT, who was held, as against 
the defendant, to be, in Eciuiiy, entitled to the land. None of the^ cases 
furnish any grounds for the injunction in the c.ase before mo.’* 

1 Rawson v. Samuel, 1 Craig & Phil. 172, 177 to 180. In this case, 
Lord Coltenham said : ** We speak familiarly of equitable set-off, as dis- 
tinguished from the set-off at law; but it will he found that this equitable 
set-off exists in cases where the party seeking the benefit of it can show 
.some crjuitable ground for being protected against his adversary’s demand. 
The mere existence of cross demands is not sufficient ; Whylc v. OTirien 
(I S. & S. 551) ; although it is difficult to find any other ground for the 
order in Williams e. Davjcs, (2 Sim. 461,) as reported. In the present 
case, there are iiut even cross demands, as it cannot he assumed that the 
balance of the account will he found to he in favor of the defendants at 
law\ Is there, then, any equity in preventing a party who has recovered 
damages at law from receiving them, because he may be found to be in- 
debted, upon the balance of an uusottlcd account, to the party against whom 
the damages have been recovered? Suppose the balance should be found 
to he due to the plaintiff at law, what compensation can be made to him for 
the injury he must have sustained by the delay? The jury assess the 
damages as the compensation due at the lime of their verdict. Their ver- 



SET-OFF. 


929 


CH. XXXVIII.] 

§ 1436 a. However, where there are cross demands 
between the parties, of such a nature, that if both^ere 
recoverable at law, they would be the subject of a set- 
off; then, and in such a case, if either of the demands 
be a matter of equitable jurisdiction, the set-off will be 
enforced in Equity.^ As, for example, if a legal debt 
is due to the defendant by the plaintiff, and the plain- 
tiff is the assignee of a legal debt due to a third person 


diet may be no compensation for the additional injury which the delay in 
payment may occasion. What equity have the plaintitfs in the suit fur an 
account to he protected against the damages awarded against them ? If they 
have no such equity, there can be no good ground for the injunction. Seve- 
ral cases were cited in support of the injunction ; but in every one of them, 
except Williams v. Davies, it will be found that the equity of the bill im- 
peached the title to the legal demand. In Beasley v, D’Arcy, (2 Sch. & 
Left. 403, n.,) the tenant was entitled to redeem his lease upon payment 
of the rent due ; and in ascertaining the amount of such rent, a suni was 
deducted which was due lo the tenant from the landlord for damage in cut- 
ting timber. Both were ascertained sums, and the equity against the 
landlord was that he ought not to recover possession of the farm for non- 
payment of rent, whilst he owed to the tenant a sura for damage to that 
same farm. In O’Connor r. Spaight, (I Sch. & Lef. 30.5,) the rent paid 
formed part of a coniplicalcd account ; and it was impossible, without tak- 
ing the account, to ascertain what sum the tenant was to pay to redeem his 
lease. In Ex parte Stephens, (11 Ves..21,) the term equitable set-off is 
used ; hut the note having been given under a misrepresentation, and a con- 
cealment of the fact that the parly to whom it was given was at tlie time 
largely Hidebted lo the party who gave it, the note w as ordered to be de- 
livered up as paid. In Piggott e. Williams, (0 Mad. Iv. Oti.) the complaint 
against tiie solicitor for negligence, went directly to impeach the demand 
he was attempting to enforce. In Lord Cawdor r. Lewis, (1 Y. & Coll. 
427,) the proposition is loo largely slated in the marginal note ; for, in the 
case, the action fur mesne profits was brought against the plaintiff, who 
was held, as against the defendant., to be, in equity, entitled to the land. 
None of these cases furnish any grounds for the injunction in the case be- 
fore mq. In Preston v. Strutton, (I Anst. II. 50,) the pendency of an 
unsettled partnership account, upon which the balance was in dispute, was 
held to be no ground for an injunction to restrain execution upon aj'udg- 
merit which had been obtained upon a note given for a balance upon a 
former settlement.” 

^ Clarke o. Cost, 1 Craig & Phillips, R. 154, 160. 

78* 



930 


EQUm JURISPRUDENCE. [CH. XXXVni. 

from the pkiintitf, which has been duly assigned to him- 
self, a Court- of Equity will set off the one against the 
other, if both debts could properly bo the subject of ,a 
set-off at law.* 

§ 1487. In the next place, Courts of Equity, follow- 
ing the law, will not allow a set-off of a joint debt 
against a separate debt, or conversely, of a separate 
debt against a joint debt j or, to state the proposition 
more generally,, they will n(Jt allow a set-off of debts 
accruing in different rights. But special circumstances 
may occur, creating an equity, which will justify even 
such an interposition.® Thus, for example, if a joint 
creditor fraudulently conducts himself in relation to the 
separate property of one of the debtors, and misapplies 


1 Clarke r. Cost, 1 Crai^ & Phillips, R. 154, 100; Williams r. Davies, 

2 Simmons, U. 401. 

^ Kx parte Twooooil, 11 Vcs. .517 ; Addis r. Knight, 2 Meriv. R. 121 ; 
Dancan e. Lyon, 3 Johns. Ch. R. 351, 352; Dale i’. Cooke, 4 Johns. (Jli. 
R. 1.3 to 15; Harvey v. Wood, 5 Madd. U. 100; Tucker r. O.xley, 5 
Cranch, K. 35; Vulliamy v. Ntdjle, 3 Meriv. R. 017 ; Whiiakir v. Rush, 
Amhier, R. 107; Rishop v. Church, .3 Aik. ; Jackson i\ liohjiij,nn, 

3 Ma.son, R. Ill, 115 ; IMurr.iy r. Ttdand, 3 Jidins. (.’h. R. 573 ; Medlicot 
V. Rowes, 1 Ves. 208; Leeds r. The Marine Insur. Company, 0 Wheat. 
R. 50.5, 571 ; Freeniaji r. Jjomai?, ,5 Kiiif. Law ^ lOq. R. 120; Cherry r. 
Doullhce, 4 M. & C. 4 12. In Tucker v. Oxh y, (5 Cr.inoli, 31,) the Supreme 
Court of the United States hold, that, under the Uarikrnpl Laws of the 
United States, where a suit was hroufrht by the as.si^rni'C of one partner 
(who had become a bankrupt) for a separate debt due to him by the defend- 
ant, who wa.-^ a creditor of tfi-i pirinersbip, ilie jiMul debt due by the part- 
ners might be .set (jff by the creditor aoainsl the separate debt due by him 
to the partner who bad become bankrupt. I'liere were, however, special 
circumstances in the cinse. 'J'he parlnersbip bad been dis.soKed, and the 
separate debt was contracted afterwards with the bankrupt partner, who 
had agreed on the di.ssoluiion J»f the partnersbip lo pay ihi; joint dejils, and 
who lestTicd, that he intended that the separate debt should, when con- 
tracted, be a credit for the Joint debt. This might well consiilute a caso 
of mutual credit. Rut the Court relied on the provisions of the bankrupt 
laws; which, in fact, on this point, did not diifi-r from those of the Knglisli 
bankrupt laws. 
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it, so that the latter is drawn in to act differently from 
what he would if he knew the facts, that will consti- 
stifute, in a case of bankruptcy, a sufficient Equity for 
a set-off of the separate debt, created by such misap- 
plication against the joint debt.^ So, if one of the 
joint debtors is only a surety for the other, he may, ia 
Equity, set off the separate debt due to his principal 
from the creditor ; for in such a case, the joint debt is 
nothing more than a security for the separate debt of 
the principal; and, upon equitable considerations, a 
creditor who has a joint security for a separate debt, 
cannot resort to that security, without allowing what he 
has received on the separate account for which the 
other was a security.* Indeed, it miiy be generally 
stated, that a joint debt may, in Equity, bo set off 
against a separate debt, where there is a clear series of 
transactions, establishing that there was a joint credit 
given on acebunt of the separate debt.^ 

§ 1437 a. It has been already suggested, that Courts 
of Equity will cxtejid the doctrine of set-off, and claims 
in the nature of set-off, beyond the law in all cases, 
where peculiar Equities inteivone between the jtarties. 
These are so very various as to admit of no comprehen- 
sive enumeration. Some cases, however, illustrative of 
the doctrine, may readily be put. Thus, if an agent, 
having a title to an estate, should allow his principal to 
expend money upon the estate without any notice of 


> Fx parlo Stfiphciis, 11 Ves. 24; Ex parte Rlapden, 10 Vos. 406, 
407; Ex pane Hanson, 12 W»s, 348; Vulliamy t*. Noble, 3 ^loriv. R. 
021 . 

2 Ex parte Hanson, 12 Ves. 310; S. (J. 18 Ves. 2.V2; Dale v. Cooke, 
4 Johns. Ch. ll. ir, ; Choolham r. Crook, 1 McClell. Si Y. 307. 

^ Vulliamy i». Noble, 3 Meriv. 521, 5?)3, 017, OIS; Tucker v. Oxley, 
.) C ranch, 31. 
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that title, he will not be permitted, after a recovery at 
law in ejectment, to maintain an action at law against 
the principal for mesne profits ; but Courts of Equity 
will require, that, to the extent of the improvements, 
there shall be a set-olT or compensation allowed to the 
principal against the mesne profits.^ So, if an agent 
in his own name should procure a policy of insurance 
to be underwritten for his principal, he will be person- 
ally liable for the premium of insurance to the under- 
writers ; and if he has also in his own naine procured 
another policy to be underwritten for the same princi- 
pal, and a loss occurs under the latter policy, on which 
he sues the underwriters, they may, in Equity, if not at 
law, set off the premiums due on the first policy against 
such loss.® 

§ 1438. We may conclude this very brief review of 
the doctrine of set-ollj as recognized in Courts of 
Equity, a doctrine, which is, practically, of rare occur- 
rence in cases not within the statutes of set-off, either 
at law generally, or in baukruptcy, by a few remarks 
upon the same subject, as it is found recognized in the 
Civil Law. In the lattei, the doctrine was well known 
under the title of Compensation, which may be defined 
to be the reciprocal acquittal of debts between two 
persons, who are indebted, the one to the other;® or, as 
it is perhaps better stated by Pothier, compensation is 
the extinction of debt.s, of which two persons are reci- 
procally debtors to one another, by the credits of which 
they are reciprocally creditors to one another/ The 


1 I^rd Cawdor v, Lewis, 1 Younge At r«ll. 427, 433. See Moiieypenny 
Bristow, 2 Russ. & Mylne, 117. 

2 w. The Marine Insurance ("ompany, 0 Wheat. R. 5(>5. 

3 1 Dornat. Civ. Law, B. 4, tit. 2, ^ 1, art. 1, 

^ Pothier on Oblig. by EvanS) n. 5b7 [n. 022 of French editions.] — Po- 
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Civil Law itself expressed it in a still more concise 
form. CompensaMo est dchUi et crediii inter se contribuiio} 

§ 1439. The Civil Law treated compensation as found- 
ed upon a natural .Equity, and upon the mutual interest 
of each party to have the benefit of the set-off, rather 
than to pay what he owed, and then to have an action 
for what was due to himself. Idea, compemetiio neccs- 
saria est, gida interest nostra potius non solvere, qmm 
soMnm repetcre? Baldus adds another and very just 
reason, that it avoids circuity of action. Quod potest 
hrmiis per imum actum, expediri competmndb, incassim 
protraJieretur per plures solu/iones et repetitiones? 

§ 1440. It has been truly said, that the English doc- 
trine of set-off has been borrowed from the Roman 
Jurisprudence. Rut there arc several important dilfer- 
ences between compensation in the Civil Law, and set- 
off in our law.* In the first place, in our law, if the 


thier has c.\amiiu?d tlie >\hole subject with great ability, and given a full 
exposition of the tloctrines (»f ilie (’ivil Law, in his Treatise (»n Obligations, 
Pt. 3, cli. 4, n. 587 to 805 [ii. to 810 of French editions.] 

1 Dig. liib. 18, tn. 2 , I. 1 ; I’olliUT Paml. Lib. 18, lit. 2, n. 1. 

2 Dig. Lib. 16, lit. 2, 1. 3. See also Inst. Lib. 4, lit. C, ^ 30. 

Cited by Pothicr on Oblig. n. 5h7 [n. G23 of French editions.] 

4 .Mr. Chancellor Keiil, in Duncan r. Iiyon,(3 Johns. Ch. U. 350,) used 
llic following language : “Thodoctrino of set-off was borrowed from ihc 
doctrine of compensation in the Civil Law. Sir Thomas Cl.uke shows 
the anabtgy in many respects, on this point, htlween the two sysitins; 
and th(! general rules in the allowance of compensation or set-oil’ by the 
Civil T^aw, as well as by the Law' of those countries, in which that system 
is followed, are the same as the English Law. To authorize a sel-oH', the 
debts must be between the parties, in their ow>n riglit, and mii.^t be of the 
same kind or quality, and be clearly nsceriainod or liquidated. 'Fhcy must 
be certain and determinate debts. (Dig. 10, tit. 2, de ('ompensationibus. 
Code, Lib. 4, tit. 31, 1. l^, and Code, Lib. 5, tit. 21, 1. 1 : Krsk. lust. voi. 
2, 625, 527 ; Pothicr, Trait, des Oblig. No. 587 to 605; Ferriore sur InSt. 
tom. 6, 110, 113.)** Sec al.M) Whitaker r. ILisli, Ambler, U. 407 and 
408. 
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party has a right of set-ofl^ ho is not bound to exercise 
it ; and if he does not exercise it, he is at liberty to 
commence an action afterwards for his own debt.^ But 
in the Civil Law it was otherwise ; for the cross debt to 
the same amount was by mere operation of law, and 
independent of the acts of the parties, extinguished.® In 
support of this there are many texts of the Civil Law. 
Posteaqmm pkcnit inter omnes, id gudd invicem debeitir, 
IPSO JUKE eompmsari? Unmqvisque creditorem stium, 
eimdmqae dehUorem, pderdem stnmnovetf si paratus est 
compaisare.* St iotum petas, plus petendo causa cadis? 
Si quis igdur compensare patens, solvent, condiccre potent, 
quasi indebito soluto? 

§ 1441. In the next place, in our law, the riglit of 
compensation or set-oil’ is confined to debts, properly so 
calbd, or to claims strictly terminating in such debts. 
In the Civil Law, the right was more extensive ; for 
not only might debts of a pecuniary nature be set off 
against each other, but debts or claims for specific arti- 
cles of the same nature (as for corn, wine, or cotton) 
might also be set off against each other. All that was 
necessary, w’as that the debt or claim to be compen- 
sated, should be certain and determinate, and actually 
due, and in the same right, and of the same kind, as 
that on the other side.’ The general rule was : AUud 

*2Poihier, by Evans, App. 112, No. 13; Baskervillc n. llrown, 2 
Barr. 1229. 

S Pothier on Oblig. n. 599 [035] ; 1 Domnt, B. 4, lit. 2, ^ fl, art. 4. 

3Di?. Lib. Ifi, lit. 2, 1. 21 ; Pothier Pand. Lib. 16, til. n. 3. 

* Dig. Lib. 16, tit. 2, 1. 2; Pothier Pand. Lib. 16, tit. 2, n. 1. 

5 Filthier Pand, Lib. 16, tit. 2, n. 3. 

® Ibid. n. 5 ; Dig. Lib. 16, tit. 2, I. 10, 1. , 

7 1 Domat, Civil Law, B. 4, lit. 2, ^ 2, art. I to 9 ; Pothier on Oblig. n. 
588, 590 [n. 623, 626, of the French editions] ; Pothier Pand. Lib. 16, tit. 

2, n. 11 to 24 ; Cod. Lib. 4, tit. 31, 1. 141. 
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fro aUOf invUo credUori, sohn non potesi} EJus, quod non 
d ddetuTt gm tommtur, sed (My compematio fieri non 
potest? Quod in diem dehetvTy non compensahUury ante- 
qmm dies vemt, qUanquam dari oporteat? Conipenscdb 
ddUi ex pari specie, et cansd dispart, adnvUtUur; velut, si 
pecuniam OM ddeam, d tu miM pecumam dsheas, aut fru- 
mentuim, avd ccetera, hvjustnodi, lied, ex diohso cordraclu, 
compensare vel dediicere dehes? The only e:^ception to 
the rule was, in cases of deposits ; for it was said ; In 
caxisd deposdi cempensedioni hens non est; sed res ipsa red- 
denda est? 

§ 1442. In another provision of the Civil Law, we 
may distinctly trace an acknowledged principle of 
Equity Jurisprudence upon the same subject.® The 
rule that compensation should he allowed of such 
debts only as were due to the party himself, and in the 
same rigl^ had an exception in the case of sureties. 
A person who was surety for a debt, might not only 
oppose, as a compensation, what was due from the cre- 
ditor to himself, but also what was due to the principal 
debtor. Si quid a fid(jimorc pdaiur, (cqxdsmimn est 
eliyere fidrjtmorem, quod ipsi, an quod rco debetur, contr 
pcnsarc maUt ; sed et, si utruniqne velit compensare, audi- 
endus est? 


I Poihicr on Oblig. n. 588 [n. 623, of ihe French editions]; Dig. Lib. 
1-2, til. 1,1. ‘2, ^ 1. 

'<2 Cud. Lib. 4, tit. 31, 1. 9; Folhier Pand. Lib. 16, tit. 2, n. 15. 

3 Dig. Lib. 16, lit. 2, 1. 7 ; Pothier Pand. Lib. 16, tit. 2, n. 12. 

^ Poihicr Pand. Lib. 10, tit. 2, n. 22. 

3 Pothier Pand. Lib. 16, tit. 2, n. 8; Cod. Lib. 4, tit. 3L 1* 11 ; 1 Do- 
mat, Civ. Law, B. 4, tit. 2, ^ 2, art. 6. 

3 Ante, ^ 1347. 

^ Dig. Lib. 16, tit. 2, 1. 5 ; Pothier Pand. Lib. 16, tit. 2, n. 16; Pothier 
on Oblig. n. 595 [631]. 
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§ 1443.* There was another exception in the Civil 
Law, which has not received the same favor in ours. 
It was generally true, that a debt, due from the creditor 
to a third person, could not be insisted on by the 
debtor, as a compensation, oven with the assent of such 
third person ; Creditor mnjxmare rion cogUur qitod alii, 
quam dclilori siio, dclel; qmmvis creditor qfus pro co, qui 
conveuitur oh drlihim prop'ium vcUt compensare} Yet, 
where the debtor had procured a cession or assignment, 
of the debt of such third person, he mighty after notice 
to the creditor, insist upon it by way of compensation. 
In rcm stiam procurator datus, post litis conlcsiationem, si 
lice muiiia convcniatur, irquitatc compcnsulionis titetur.^ 

§ 1444. These may suflice, as illustrations of the 
Civil Law, on the subject of compensation or set-off. 
The general Equity and reasonableness of the princi- 
ples upon which the Homan superstructure^ founded, 
make it a matter of regret, that they have not been 
transferred to their full extent into our system of 
Equity Jurisprudence. Why, indeed, in all cases of 
mutual debts, independently of any notion of mutual 
credit. Courts of Equity should not have at once sup- 
ported and enforced the doctrine of the universal right 
of set-off, as a matter of conscience and natural Equity, 
it is not easy to say. Having affirmed the natural 
Equity, it seems difficult to account for the ground 
upon which they have refused the proper relief founded 
upon it. The very defect of the remedy at law, fur- 
nishes an almo.st irresistible reason for such equitable 


* Dijy. Lib. 16, lit. 2, 1 . 18 ; Poihicr Pand. Jiib. 16, lit. 2, n. 16 ; Polhier 
on Oblig. n. 694 [620]. 

3 iJig. Lib. 16, lit. 2, 1. 18 ; Polhier, Pand. Lib. 16, tit. 2, n. 15 ; Polhier 
on Obli^. n. 691 fn. 629 of the French editions.] 
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relief. > The doctrine of compensation has, indeed, been 
felicitously said to be among those things quce jure 
aperto nUurdur} The* universality of its adoption in 
all the systems of jurisprudence, which have derived 
their origip from Roman fountains, demonstrates its 
persuasive justice and sound policy.’ ifThe Common 
Law, in rejecting it from its bosom, seems to have 
reposed upon its own sturdy independence, or its own 
stern indilTerence. ■ But the marvel is, that Courts of 
Equity should have hesitated to foster it, when their 
own principles of decision seem to demand the most 
comprehensive and liberal action on the subject. 


^ See Mr. Blunt's note to Whitaker vl Rush, Ambler, Rep. 408; note 
(G). 

- See Poihier on Oblig. Pt. 3, ch. 4, n. 587 to 605 [n. 62*2 to 610 of the. 
French editions] ; 1 Stair's Inst. B. 1, ch. 18)^0; Ersk. Inst. B. 3, tit. 
4, ^ 11 to *20 ; Ileinecc. Elem. Juris. Germ. Lib. 2, tit. 17, ^ 475. ' 
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CHAPTER XXXIX. 

ESTABLISUINa WILLS. 

§ 1445. It has been already stated, in another part 
of these Compientaries, that the proper jurisdiction, as 
to the validity of last wills and testaments, belongs to 
. other tribunals. Where a will respects personal estate, 
it belongs to the Ecclesiastical Courts ; and where it 
respects real estate, it belongs to the Courts of Com- 
mon Law.^ But although this iS regularly true, and 
Courts of Equity will not, in an adversary suit, enter- 
tain jurisdiction to determine the validity of a will; 
yet, whenever a will comes before them, as an inci- 
dent in a cause, they necessarily entertain jurisdiction 
to some extent over the subject ; and, if the validity of 
the will is admitted by the parties, or if it is otherwise 
established by the proper modes of proof, they act 
upon it to the fullest extent.* If either of the parties 
should afterwards bring a new suit, to contest the 
determination of the validity of the will so proved, the 
Court of Equity, which has .so determined it, would 
certainly grant a perpetual injunction.’ 

§ 1446. The usual manner in which Courts of Equity 
proceed in such cases, is this. If the parties admit the 


1 Ante, ^ 184, 238; Sheffield v. Duchess of Buckinghamshire, 1 Aik. 
629, 630; Pemberion w. Pemberton, 13 Ves. 297; Junes v, Jones, 3 Meriv. 
R. 161, 170. See Darker v. Kay, 2 Russ. R. 63. 

2 See Morrison ». Arnold, 19 Ves 670, 671. 

3 Sheffield V. Duchess of Buckinghamshire, 1 Atk. R. 630 ; 3 Wooddes. 
Lccl. 59, p. 477. 
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due execution and validity of the will, it is deemed ipso 
facto, sufficiently proved. If the will is of a personal 
estate, and a probate thereof is produced from the 
proper Ecclesiastical Court, that is ordinarily deemed 
sufficient. But if the parties are dissatisfied with the 
probate, and contest the validity of the .will, the Court 
of Equity, in which the controversy is depending, will 
suspend the determination of the cause, in order to 
enable the parties to try its validity before the proper 
Ecclesiastical tribunal,* and will then govern itself by 
the result.^ If the will is of real estate, and its validity 
is contested in the cause, the Court will, in like man- 
ner, direct its validity to be ascertaine(l, either by 
directing an issue to be tried, or an action of ejectment 
to be brought at law ; and will govern its own judg- 
ment by the final result.® If the will is established in 
cither case, a perpetual injunction may be decreed.^ 

§ 1447. But, it is often the primary, although not 
the solo object of a suit in Equity, brought by devisees 
and others in the interest, to establish the validity of a 
will of real estate ; and thereupon to obtain a perpetual 
injunction against the heir at law, and others, to restrain 
them from contesting its validity in future.® In such 


1 [As to the jurisdiction of a Court of Chancery, in determining upoa 
the validity of a will, which had been regularly admitted to probate in the 
Ecclesiastical Court and from which no appeal had been taken, see the late 
important case of Allen v. Mc’Pherson, 1 House of Lords Cases, 191.] 

^ Sheflicld 0 . Duchess of Buckinghamshire, 1 Atk. R. 630 ; 3 Wuoddes. 
Lect. 69, p. 477. 

3 Ibid. ; Attorney-General v. Turner, Ambler, R. 687. 

4 Leighton v, Leighton, 1 P. Will. 671. 

5 Bootle V. Blundell, 19 Ves. 494, 509; Jeremy on Eq. Jurisd.^B. 3, ch. 
1, ^2, p. 297, 298; Id. ch. 4, § 5, p. 489; Leighton v. Leighton, 1 P. 
Will. 671 ; Colton r. Wilson, 3 P. Will. 192; Devonshire v. Newenham, 
2 Sell. & Left. 199; Harris v. Cottercll, 3 Meriv. 678, 679 ; Morrison v, 
Arnold, 10 Ves. 670, 071. 
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cases the jurisdiction, exercised by Courts of Equity, 
is somewhat analogous to that exercised in cases of 
Bills of Peace : and it is founded upon the like consi- 
derations in order to suppress interminable litigation, 
and to give security and repose to titles.* In every 
case of this sort, Courts of Equity, will, unless the heir 
waives it, direct an issue cf devisavit vel non (as it is 
technically, although, according to Mr. Wooddeson, bar- 
barously expressed,*) to ascertain the validity of the 
will.® [According to the course of modern decisions. 


1 Ante, $ 853, 859. — The heir at law cannot come into Equity, fur the 
purpose of having issue to try the validity of the will at law, unless it 
is by consent; tor he nry bring an ejectment. ‘ But if there are any im- 
pediments to the proper trial of the merits on such an ejectment, he may 
come into Equity to have them removed. Jones r. Jones, 3 Meriv. R.*161, 
170; bates v. Graves, 2 Ves. jr. 288; 1 Powell on Devises, by Jarman, 
ch. 15, p. 628, note (1). Courts of Equity do not seem to have any direct 
or original authority, to establish the validity of a will of real estate, 
se, but only as incidental to some other objeet, as carrying into effect trusts, 
marshalling assets, &c. For, if no obstacles intervene, the devisee, if he 
has a legal estate, may sue at law. If, after repeated trials at law, in such 
a case, the w'ill is established by a satisfactory verdict and judgment, Cemrts 
of Equity will then interfere, and grant a perpetual injunction against the 
heir to prevent endless litigation, as it does in other cases. Bootle r. Blun- 
dell, 19 Ves. 502. 

8 2 Wuoddes. Lcct. 59, p, 478 ; Bates v. Graves, 2 Ves. jr. 287, 

3 Pemberton r. Pemberton,^! I Ves. 53 ; S. C. 13 Ves. 290 ; Dawson w. 
.Chater, 9 Mod. 90; Levy v. Jjcvy, 3 Madd. R. 245; 2 Fonbl. Eq. H. 6, ch. 
3, ^ 7, note (f) ; Cooke v, Chulmondeley, 2 Mac. & Gord. 18 ; ('ouke v. 
Turner, 15 Sim. 611 ; Bootle v. Blundell, 19 Ves. 501, 502. — The fol- 
lowing extract from the report of the Chancery Commissioners to Parlia- 
ment, in March, 1826, and the explanatory paper of Mr. Beames, (p^ 84,) 
shows very distinctly the practice of the Courts of Equity in establishing 
wills. In a suit for establishing a will, the heir at law is, by the (ong 
established practice of the Court, entitled to an issue, devisavit tel non. 
But he cannot be compelled to decide, whether he will or not require such 
issue, until the hearing of the cause, when ho will have had an opportunity 
of considering the evidence taken in the cause, and of satisfying his mind 
so far as that evidenee ejttends, whether he should, or not, have the mat- 
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the heir has an option either to bring an 'action of 
ejectment, or to have an issue of deiisavU vel mom.’] But 
it will not feel itself bound by a single verdict either 
way, if it is not entirely satisfactory ; but it will direct 
now trials, until there is no longer any reasonable 
ground for doubt.* [But a new trial will not be 
directed unless there is substantial ground for believing 
that, on a second trial, other evidence of a weighty 
nature bearing against the existing conclusion can and 
will be produced, which was not heard before.®] The 


ter investigated, by the viva voce examination of the witnesses on the trial 
of an issue. " If he should elect to have such an issue, as all the expense 
incurred in examining witnesses would, in the event of their being in exis- 
tence, at the time of the issue being tried, be wholly useless, and the 
evidence they had given in Equity might, possibly, be made an improper 
use of by the heir, when he came to try the issue ; and, at all events, that 
evidence might not, improbably, in some measure affect that testimony, 
which the witnesses might give on such trial ; it seems expedient to pro- 
vide, that, in all such suits for the establishment of wills, neither party 
shall, before the hearing, enter into any evidence, either to' supporf, or 
question the will, except that the plaintiff shall examine the attesting wit- 
nesses upon the usual interrogatories, and w'hich apply only to the formal 
execution of the will, and the heir may cross-examine such witnesses. 
See also White v. Wilson, 13 Ves. 87,91, 9*2; Bootle r. Blundell, 19 Ves. 
49t» r>0.3, 509 ; Talham r. Wright, 2 Russ. & Mylne. 1. In Whitaker 
V. Newman, 2 Hare, R. 299, on a bill to establish a will, the heir admitted 
by his answer, the execution of the will, but alleged that it was revoked 
by a subsequ(MU will, by which the estate was devised to the heir, which 
subsequent will was unintentionally destroyed, and submitted that the sub- 
sequent will ought to be established, or that there was an intestacy ; the 
Court refused an issue dveisavit vel non, and no evidence having been given 
of the alleged revocation, established the original will. 

* G/ovo V. Young, 6 Eng. Law & Eq. R. 38. 

2 3 Wooddeson, Lect. 69, p, 478, note (c) ; Attorney-General e. Turner, 
Ambler, R. 587 ; Pemberton u. Pemberton, 11 Ves. 50, 52 ; S. C. 13 Ves. 
290; Bootle v. Blundell, 19 Ves. 499 to 501 ; Fowkes v. Cliadd, 2 Dick. 
57(>. 

3 Waters v. Waters, 2 De Gex & Smale, 591. And see Me Gregor v* 
Topbam, 3 House of Lords' Cases, 132; Hitch r. Wells, 10 Beavan, 84. 

79 • 
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general rule established in Courts of Equity is, that upon 
every such issue and trial at law, all the witnesses to 
the will should be examined, if practicable, unless the 
heir should waive the proof.^ But the rule is not abso- 
lutely inflexible, but it will yield to peculiar circum- 
stances.^ When, by these means, upon a verdict, the 


1 Jeremy on Eq. Juried. B. 3, ch. 1, ^ 2, p. 297, 298 ; Bootle v. Blun- 
dell, 19 Ves. 499, 502, 505, 500 ; Ogle v. Cooke, I Yes. 177 ; Tatbam v. 
Wright, 2 Russ. & Mylne, 1. 

3 The doctrfne was much considered in Tatham v. Wright, (2 Russ. & 
M^lne, I,) which was first heard before the Master of the Rolls, (Sir John 
Leach,) Avho in speaking on this point, said : The effect o,f establishing 
a will in this Couit, is to conclude all future questions respecting its validity ; 
and the caution of this Court requires, therefore, before a ‘Will bo estab- 
lished upon evidence here, that all the attesting witnesses shall be 
exariiined. If this (I'ourt requires the aid of a court of law, and the inter- 
ne :tion of a jury, to determine the validity of a will, it dues not necessarily 
follow, that a court of law must, in such a case, depart from its own rules 
and adopt those of a Coutt of Equity. When all the witnesses are not 
examined in the Court of Law, and the cause comes on for further directions 
in a Court of Equity, there may be cases in which a Court of Equity, 
referring to its own principles, may not have its conscience fully satisfied by 
the verdict of the jury : — as, fur instance, where the general competence 
of the testator being admitted, the question depends on the competency at 
the particular time of executing the will. There the attesting witnesses 
being the persons who can give the best testimony as to the special fact, 
it may be reasonable, in the Court of Equity, to send the case back, in 
order that all the witnesses may be examined. But when, as in the present 
case, the question depends not upon the particular state of the testalur's 
mind at the making of the will, but upon his general competency through- 
out along life, the attesting witnesses to the will may not be persons capable 
of speaking to the fact of general competency, and not, iherefore, the most 
material witnesses in the consideration of a Court of Equity. It i.s further 
to be observed, that the bill filed in this case, is not by the devisees, to 
establish the testamentary instrument, but it is a bill by the heir at law, 
claiming against these instruments, to have a legbl estate put out of his 
way, ill order that he may try the validity of these instruments by ejectment; 
and no decree, io this cause, would be conclusive upon the question of the 
validity of the will. The plaintifT might, by redeeming the mortgage, 
get in the outstanding legal estate by an assignment of the mortgage; or 
even upon the hearing} upon further-directions, he might still cuniciid, that 
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validity of the will is fully established, the Court will 
by its decree declare it to he well proved, and that it 


he aught not to be concluded by the trial of the issues, and that the Court 
of Equity should still permit him to proceed, by restraining the defendants 
from opposing to him the legal estates. It is Aot, however, for the present 
purpose, necessary to advert to these distinctions. The complaint, that 
the two other witnesses were not examined, is made by the heir, to whom 
they were tendered, who had full opportunity of examining them, but 
thought fit to decline that examination. Hs declined it, because hg wished 
to have the technical advantage, which by the rules of law, results from 
considering those persons witnesses of his opponent. Can he, therefore, 
with effect say, that it most be inferred that the witnesses, if examined, 
could have given evidence in his favor, when it was his own choice that 
such evidence should not be laid before the Court?” The cause was re- 
heard before Lord Chancellor Brougham, with the assistance of Lord Chief 
Justice Tindal and Lord Chief Baron Lyndhurst. Lord Chief Justice 
Tinda), in delivering the opinion of himself and the Lord Chief Baron, 
said : It may be taken to be generally true, that, in cases where the devisee 
files a bill to set up and establish the will, and an issue is directed l)y the 
Court upon the question, devisatit vel non, this Court will not decree the 
establishment of the will, unless the devisee has called all the subscribing 
witnesses to the will or accounted for tlieir absence. And there b good 
reason for such a general rule. Fur as a decree in support of the will is final 
and conclusive against the heir, against whom an injunction would be 
granted, if he should proceed to disturb the possession after the decree, it 
is but reasonable that he should have the opportunity of cross-examining 
all the witnesses to the will, before his right of trying the tiile of the 
devisee, is taken from him ; in that case it is the devisee who asks for 
tho interference of this Coiii't, and lie ought not to obtain it, until he 
has given every opportunity to the heir at law to dispute the validity 
of the uill. This is the ground upon which the practice is put in the 
cases of Ogle v. Cooke, (1 Ves. sen. 177,) and .Townsend v, Ives, 
(1 Wils. But it appears clearly, from the whole of the reasoning 

of tho Lord Chancellor in the case of Bootle t\ Blundell, (1 Mer. 193, 
Cooper, 13fi,) that this rule, as a general rule, applies only to the case of 
a bill filed tp establish the will, (an establishing bill, as Lord Eldon calls it, 
in one part of his judgment,) and an issue directed by the Court upon that 
bill. And even in cases to which the rule generally applies, this Court, it 
would seem, under particular circumstances, may dispense with the neces- 
sity of the three witnesses being called by the piaintififin the issue. For, 
jn Lowe v. Joliiffe, (1 W. Black. 365,) where the bill was filed by the 
devisees under the will, and an issue, devisavU vel non, was tried at bar, it 
appears, from the report of tho case, that the subscribing witnesses to the 
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ought to be established, and will grant a perpetual 
injunction.^ [On the other hand, if the heir does not 

will and codicil, who swore that the testator was utterly incapable of mak- 
ing a will, were called by the defendant iif the issue, and not by the plain- 
tiff ; for the Reporter says, * to encounter this e?idenco, the plaintifTs 
counsel examined the friends of the testator, who strongly deposed to his 
sanity and, again, the Chief Justice expressed his opinion to be, that 
all the defendant’s witnesses were grossly and corruptly perjured. And, 
after th^ trial of this issue, the will was established* In such a case, to 
have compelled the devisee to call these witneses, would have been to 
smother the investigation r>f the truth. Now, in the present case, the ap- 
plication to this Court is not by the devisee seeking to establish the will, 
but by the heir at law, calling upon this Court to declare the will void, 
and to have the same delivered up. The heir at law does not seek to try 
his title by an ejectment, aiid apply to this Court to direct that no mort- 
gage or outstanding terms shall be set up against him, to prevent his title 
fror being tried at law ; but seeks to have a decree in his favor, in substance 
a*'d effect, to set aside the will. This case, therefore, stands upon a ground 
direcMy opposed to that upon which the cases above referred to rests. So 
far from the heir at law being bound by a decree, w hich the dcvisoc seeks 
to obtain, it is he, who seeks to bind the devisee ; and such is the form of 
his application, that, if he fails upon this issue, he would not be bound 
himself. For the only result of a verdict in favor of the will would be, that 
the heir at law would obtain no decree, and his bill would be dismissed, still 
leaving him open to his remedies at law. No decided case has been cited, 
in which the rule has been held to apply to such a proceeding ; and, certainly, 
neither reason nor good sense demands that this Court should establish 
such a precedent und^r the circumstances of this case. If tiic object of 
the Court, in directing an issue, is, to inform its own conscience by sifting 
the truth to the bottom, that course should be adopted with respect to the 
witnesses, which, by experience, is found best adapted to the investigation 
of the truth. And that is not attained by any arbitrary rule, that such 
witnesses must be called by one, and such by the other party ; but by 
subjecting the witness to the examination in chief of that party whose 
interest it is to call him, from the known or expected bearing of his testi- 
mony, and to compel him to undergo the cross-examination of the adverse 
party, against whom his evidence is expected to make.*’ Lord Brougham 
expressed hismwn opinion in the following language : ** There is a broad 
line of distinction between cases where the moving party seeks to set the 
will aside, and cases where the moving party is a devisee^ seeking to 
establish it; the role which makes it imperative to call all the witnesses 
a will, must be considered as applicable to the latter only.” 

1 Jeremy on £q. Jnrisd. B. 3,.ch. 1, ^ 2, p. 21)/, 2Ub, and cases before 
cited. 
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dispute the will, but acts under it, merely denying that 
certniii lands pass under the description in the will, a 
Court of Equity has full jurisdiction to determine this 
question, without granting an issue of devisavit vel wm^ 
or it may grant such issue at its discretion.'] 

§ 1448. If, however, the devisees have no further 
present object, than merely to establish the will by 
perpetuating the testimony of the witnesses thereto, 
this may be done (as we sh.all presently see) by a 
proper bill for the purpose ; and the latter is, indeed, 
what is usually meant by proving a will in Chancery.* 
§ 1449. It may be proper, also, to take notice, in 
this place, (although it more frequently arises in the 
exercise of the auxiliary or assistant jurisdiction,) that 
Courts of Equity, in cases of this sort, where the 
original will is lodged in the custody of the register of 
the Ecclesiastical Court, and it may be necessary to be 
produced before witnesses, resident abroad, whose testi- 
mony is to be taken under a commission to prove 
its due execution, will direct the original will to be 
delivered out by such officer to a fit person, to be 
named by the party in interest ; such party first giving 
security, to bo approved by the judge of the Ecclesi- 
astical Court, to return the same within a specified 
time. If there is any dispute about the security for 
the gafe custody and return of the will, it will be refer- 
red to a Master to settle and adjust the same.* If the 
commission is to be executed within the realm, and the* 
witnesses are therein, the Court will direct the original 


1 Rickets tf. Turqiiand, 1 House of Lord's Cases, 47d. 
3 3 Black. Comm. 450. 

3 Frederick v, Aynscompe, 1 Atk. R. 627, 628. 
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to be brought into its own registry, to lie there, 
until the Court has done with it;' or to be .delivered 
out on giving security.® 


1 Frederick v. Aynscompe, 1 Atk. R. 627, 628. 

9 Morse r. Roach, 2 Str. 961. See Eyres v. Bred rick, 5 Eng. Law & 
Eq. R. 599. 
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CHAPTER XL. 

AWARDS, 

$ 1450. Courts of Equity also formerly exercised a 
large jurisdiction, - in matters of awards. But, by 
means of statutes, which have been passed both in Eng- 
land and America, the jurisdiction has become, in a 
practical sense, although not in a theoretical view, 
greatly narrowed, and is now of rare occurrence. It 
may not, however, be without use to refer to some of 
the more ordinary cases in which that jurisdiction was 
originally exerted, and still may be exerted, in cases 
where no statute of the States interferes with the due 
exercise thereof. And it is constantly to be borne in 
mind that the subsequent remarks, even when not so 
expressly qualified, are to be understood with this limit- 
ation, that there are no statuable provisions which vary 
or control the general jurisdiction of Equity in matters 
of award.^ 


1 Com. Dig. Chancery^ 3 K. 1 to 6 ; Slat, 9 & 10 Will. III., ch. 15 ; 
Bac. Abr. Arbitration and Amird^ B. The Statute of 9 10 Will. III., 

,ch. 15, in England, authorizing submissions to arbitrations to be made a 
rule of the Court of King's Bench, or other Court, of Record, has very 
materially changed the jurisdiction of the English Courts of Equity, over 
awards made under submissions, made in pursuance of the Statute. In 
Nicholas v. Roe, 3 Mylne & Keene, 431, the subject, how far an award 
made upon a submission pursuant to the statute, ousted the jurisdiction of 
Courts of Equity, was much discussed. — Lord Chancellor Brougham 
decided against the jurisdiction, and said : "It is necessary to observe, 
that this was a submission, not in a cause depending either here or at 
law, but by agreement, with the usual power for cither party to make the 
submission a rule of the Court of King’s Bench, or other Court of Re- 
cord. It was, therefore, altogether under and within the statute of 0 
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§ 14K1. la cases of fraud, mistake, or accident. 
Courts of Equity may, in virtuff of their general juris- 


10 W. III., c. 15, and consequently the proceedings must be governed by 
that statute, and so must all the rights and equities of the parties. As 
there ^»a8 the accustomed clause in the agreement, that no aciitm or suit 
in Equity should be brought by either party to impeach the award, 1 sh^ll 
say a word upon that, in order to dismiss the point. It has frequently 
been denied, that any such agreement can ever oust the jurisdiction of 
this Court ; and in Nicbtds r. Chalie, (14 Ves. Lord Eldon said the 
point had never been determined. I need not noiv determine it ; the party 
against whom the bill to set aside' the award is filed, might, had he thought 
fit, have availed himself of it by plea ; but it is quite unnecessary towards 
the decision of the present question, that any thing should be said upon 
the matter. When we examine the elaborate remarks of Lord Eldon in 
Kichols r. Chalie, and what he afterwards says in the subsequent ca^c of 
Gwinnett v. Bannister, (14 Ves. 630.) and compare those passages with 
Lor^^ Loushboroiigh*s judgment in Lord Lonsdale v. Litiledale, ('d Ves. Jr. 
451,) and look into the arguments at the bar, in all the three cases, it is 
matt^'r of surprise, that any doubt should ever have been entertained on 
the subject. For the statute is undoubtedly repealed in its most express 
provision, if the jurisdiciioii continues to reside in this Court, after the 
pailies have resorted elsewhere under the act. There can be no more 
plain «»r disiinci terms used, than those of the latter part of the first sec- 
tion of the act. Alter directing process ol contempt to issue, for enforc- 
ing performance of the award, it proceeds thus: ''which process shall 
not be stopped or delayed m its execution, by any order, rule, cumiiiMod, or 
process of any other Court, either of Law or Equity, unless it shall be 
made to appear on oath to such Court, that the arbitrators or umpire mis- 
behaved themselves, and that such award, arbitniion, or umpirage, was 
procured by corruption, or other undue means.” 1 may stop hen: to ob- 
serve, that the Couri.s h.ivc long extended tins exception to cases of mis- 
take in law ; Kent c. Elsiob (3 East, 13.) ^low,lhis prohibinon is plainly 
made to preclude all review of the award, cither at law or in Equity, ex- 
cepting on those special grounds. But tt i» also to be intendtd giving 
to that Court only, in winch the submission is made a rule, the power of 
reviewing the award ; for, if the literal meaning of the words were atlopt- 
ed, namely, that, in the r:xct*pic<l cases, either party iiiiglit go to a Ctiurt 
of Equity, and make ii appear on oath, that there were gronndsd'or im- 
peaching the award,— first, this would prove too much, fur it would eii.ihle 
the same party to go to some other Court of law ; and who ever heard of 
the Court of Cointiion Fleas s«:uing aside an award made a rule o) Court 
in the King's JBericli ? or who ever made such an attempt? Indeed, the 
second section expressly con fines, the application to the Court in whu-h the 
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diction^ interfere to set .teide ii^rds upon the same 
principles^ «^d for thefsame' reasone uifhich justify thmr 


submiaeiofi was fbade a rule f for it says, that any arbitration ox umpir* 
age, procured by cdrroptinn ot undue practices, shall be judpred and esr 
teemed void, and of none eflfect, and accordingly be set aside by any Court 
of|^w or Equity, so as complaint of such corruption or undue practice be 
made in the Court, where the rule is made for submission to such arbitra- 
tion or umpirage, before the last day of the next term, after such arbitra- 
tion or umpirage made and published to the parties.” Secondly, the 
words used in the exception to the prohibition of the first section, that the 
ground of impeachment must be made to appear on oath to such Court, 
are the words always used to describe proceedings by affidavit ; and the 
Courts of Law and Equity are here, and they are throughout the statute, 
mentioned in the same ma’nner, so that the proceeding is to be alike in all, 
— not !i submission made a rule of the Court of Law, and then a bill filed 
in Equity to set it aside ; but the submission to be made a rule, either of 
a Court of Law or a Court of Equity, and application made to the same 
Court by affidavit, on the behalf of those seeking to impeach the award. 
It must be further observed, that the second section affixes a period of 
limitation, — a time within which the application must be made, where 
there are grounds to bring the case within the exception. It shall be, 
before the last day of the next term after such arbitration or umpirage, 
made and published to the parlies.” This is veyy material ; for the pro- 
vision would he rendered wholly nugatory, by allowing ihe party to come 
here and hie his bill, and move fur his injunction, which 1 presume he may 
do, within the usual period, — that is, at any time within twenty years. 
Such being my clear opinion on the construction of the statute, and its 
bearing upon this qucf^lion, I have only to observe on the cases, that the 
older ones are not in similar circumstances to the present, though, as far 
as they go, they bear out the doctrine I cuntend for, and tend to exclude 
the jurisdiction. In this view, reference may be had to Kampshire v. 
Young {2 Aik. isri) ; Chicot v, Lequesne (2 Yes. sen. 315,) and Spelti- 
guc V. Carpenter (3 P. Wms. 3Hh.) But the parallel cases are the more 
recent ones, in the time of Lord Loughborough and Lord Eldon, v^hich 
I have already mentioned ; Lord Lonsdale v. Litlledale, Nichols v. Chalie, 
and Gwinett v, Bannister. The first of these cases was the one in which 
the Court sustained its jurisdiction ; and Lord Eldon in Nichols r. Chalie. 
makes some strong observations upon Lord Loughborough’s argument in 
its favor, and plainly doubts, if he does not quite d'my, the authority of 
the case. But what prevents its application to the question now before the 
Court is, that Lord Lonsdale r. Litticdale, did not arise at all, under the 
statute of 9 dt 10 W. III. In that case a verdict had been taken at the 
trial of a cause for nominal damages, subject to a reference, and the award 
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interfei^nce iti regard to other matters, whev0 theta la 
no adequate remedy at law.^ And if there be ijb statoie 
to the oontra^^.an agreement by the party on enteciftg 
into an arbitration, not to bring any action or suit in 
Equity to iinpeach the award made under it, will be 
held not obligatory, if there he in fact, from fraud^ 
mistake, or accident, or otherwise, a good ground to imr 
peach it, or to require it to be Set aside.* • 


was made a rule ef Court This ip explicitly allowed, by Lord IsOughbo- 
rou^h, not to be a caee within or under the statute. > It is true, that his 
Lordship goes oh to state his opinion, that, even if the case were one of a 
reference under the statute, tie should sUU bold the equitable jiirisdictioa 
not to be excluded. But this is merely an extrajudicial dictum from 
which, for the reasons abofe assigned, I Mike leave to dissent. Lord 
Eldon in Nichols v. Chalie, nearly overruled it, and in Gwinett v. Bannis- 
ter, he did so altogether. These two cases, and the last, especially, ap» 
peojr to close the question ; and Lord Eldon, in commenting upon the 
atatute, adopts the same construction which 1 have put upon it. It was 
a 9 ..ae precisely the same with the present in every particular, save one,— 
that here the hill was filed before the submission was made a rule of 
Court, and in that case, the bill \%as hltd after the submission was made 
a rule of Court. But 1 do not think that this makes any material differ- 
ence. In V. Mills, (17 Ves. 419,) a similar distinction uas laken ; but 

Lord Eldon disposed of the application on another ground, and said nothing 
of this. But surely the mere filing of a bill cannot be held to destroy 
the force of the statutory provision, more especially, as the party filing 
the bill might, any moment, have applied to the I'ourt of King's Bench. 
He says his adversary had not made It a rule of Court, and so he could 
not move. There never was a greater mistake ; he might himself have 
made it a rule, and then moved. If not, any one possessed of an award 
in this form, could defeat his adversary's right of moving to set aside 
the award, by not making the suhniission a rule of Court, till the period 
had elapsed, within which the statute allows the motion to he made im- 
peaching it. The constant practice is the other way.” Sec also Nichols 
V, Chalie, 14 Ves. 261. 

1 See Duncan v, Lyon, 3 Johns. Ch. R. 350; Champion r. Wenham, 
Ambler, R. 245; Knox v. Symmonds, 1 Ves. Jr. 369; South Sea Com- 
pany V, Bumstead, 2 Eq. Abr. 80, pi. 8 ; Gartside v. Gartsule, 3 Anst. 
735; Earl v. Stocker, 2 Vern. 251 , Ives v. Metcalfe, 1 Atk. 64 ; Emery 
r. Wase, 5 Ves. 816, 847 ; Attorney-General r. Jackson, 5 Hare, K. 366. 

2 See Nichols v. Chalie, 14 Ves. 26t,269; Nichols?^. Rowe, 3 Mylne & 
Keen, 431 ; Street v. liigby, G Yes. 615; Chcslyn v. Dalby, 2 Younge 
& Coll. 170. 



caiT ^ ^ ,AWA8n&. 951 

i 

li isWell known, thaib'i^ika Buit is btdu^t 
at tbe ^OnWNn Law upon an awards no extrinsic ^.cir* 
«li9(katanad% 4r matter of fkct, de/tora the award, can he 
f)leil^ed, w 'given in evidence to defeat it Thus, for 
examine, fraud, partiality, misconducV or mistake of 
tho arbitrators, it not admissible to defeat it’ But 
Oonrtaipf Eq^ulty trill, in all such cases, grant relief, 
azud upon dtoe''proo&, will set aside the award.^ 

1 1463' In regard to a mistake of the arbitrator^ it 
may bo in a matter of fact^ or in a matter of law. 
upon the face of the award, there is a plain mistake of 
law, or of fact, material to the decision, which misled 
the judgment of the arbitrators, there can be little or 
no reason to doubt that Courts of Equity will grant re- 
lief.* But the difficulty is, whether the mistake of fact 
or of law is to bo made out by extrinsic evidence ; and|| 
whether a mistake of law upon a general submisbio% 
involving the decision both of law and fact, constitutes 
a valid objection. Upon these points the decisions of 


^ Hough V. Beard, 8 Black. 156. 

* Wills V. Maccarmic, 2 Wils. B, 148, Bac. Abr. Arbift ament and 
Attaidf K ; Braddick v Thompson, 8 Fast, 344 , Underhill v Van Cort- 
land!, 2 Johns Ch. R. 33G, 367 , S. C. 17 Johns. R. 405 ; Eyd on A wards, 
ch. 7, p. 3J7 

3 Lord Harris v Mitchell, 9 Vern. 465 ; Chicot v. Leqresne, 2 Yea. 
315, Brown v Brown, 1 Vern. 159, Mr Raiihby^s note (1) , Lingwood 
V. Bade, 2 Vtk 501 , Morgan v Mather, 2 Ves. jr. 15 , Rand «. Reding- 
ton, 13 New llimpshire, 72. The atatiite of 0 & 10 Will. Ill , ch 15, has, 
in England, made great alterations in the ezerciso of this general juris- 
diction ; for It seems, that an award under that statute is not generally re- 
mediable in Equity, on account of fraud, or misconduct of the arbitrators , 
but only in the Court, of which the suhtnission is made a rule, ami withm 
the time ihereiu prcsciibed. See Auriol v. Smith, 1 Turn. A Russ 121, 
126, 127, 134 to 166 ; Ante, $ 1450, note 1. 

^ Curiief«)rth v, Greer, 2 Yein. 705, Ridout o. Payne, 1 Ves. 11 ; S. C. 
3 Aik. 494. 
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Courts*'of Law and Courts of Equity are not recoqioil^^ 
bio with each other ; and it js not easy to lay down 
any doctrine, which may. not be met by some authoiv 
ity.^ ‘ ' ■ 

§ H54. Perhaps the following will be found to be the 
.doctrines most reconcilable with the leading author- 
ities. Arbitrators being the chosen judges of the 
parties, are in general to be deemed judges of the law, 
as well as .of the facts, applicable to the case upon 
them. If no reservation is made in the submission, the 
parties are presumed to agree, that every question, both 
as to law and fact, necessary for the decision, is to be 
included in the arbitration. Under a general submis- 
sion, therefore, the- ar|)itrators have rightfully a power 
to decide on the law and on the fact.^ And, under such 
a submission, they are not bound to award on mere 
diy principles of law ; but they make their award 
according to the principles of Equity and good con- 
science.8 Subject, therefore, to the qualifications hereaf- 
ter mentioned, a general award cannot be impeached 
collaterally, or by evidence aliunde, for any mistake of 
law or of fact, unless there be some fraud or misbeha- 
vior in the arbitrators.* These qualifications will now 
be stated. 


1 In Chace r. Westmore (13 East, K. 138,) Lord Ellonhorpugh said: 

1 fear it is impos^iblf to lay dxiwn any general rule upon this subject, in 
what cases the Court will aiill’er an award to be opened. Il must be sub- 
ject to some degree of uncertainty, depending upon the circumstances of 
each case/’ 

[2 See the late ablr ra* e of Boston Waterpower Co. v. Gray, G Met. 131.] 

3 Knox V. Symmonds, 1 Ves. jr. 309 ; South Sea Company v. Bum- 
stead, 3 £q. Abr. 80, pi. 8; Shepard v. Merrill, 3 Jphoa. Ch. R. 276 ; 
Dclver v. Barnes, 1 Taunt. 11. 4H, 51. 

^ Morgan v* Mather, 2 Vcs. jr. 15 to 17, 22; Knox v. Symmonds, 1 
369; Chace v. Westmore, 13 East, 357, 358 ; Todd v, Barlow, 
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" $ 1455. Krst ; in regard to mtjtiers of Law. If arbi- 
trators refer any point of law to jndiciul inquiry, by 
spreading it on the face of their award, and they mis- 
take the law in a palpable and mateiial point, their 
award^will be set aside.^ If they admit the law, but 
decide contrary thereto upon piinciples of Equity and 
good conscielco, although such intent appear upon the 
face of the award, it will constitute no objection to it. 
If they mean to decide strictly according to law, and 
they Mistake it, although the mistake is made out 


2 Johns. Ch. R. 551 ; Herrick v. Blair, 1 Johns Ch R 101 , Underhill v. 
Van ('orilandt, 2 Johns. Ch. R. 33*), 361 , Greenhill v Church, 3 Ch R. 

49 [S8] , Cavendish 0 . Ch. Cas 279, Broun v Broun, 1 Vern. 

157 , Emery v. Wase, 5 Ves 946 , Ives v Metcalfe, 1 Aik 64 , Tiiteu- 
son V, Peat, 3 Atk. 529 ; (tampion v Wen him, Ambler, R 245 , Bou* 
tillier V. Tick, 1 Dowl. & Ryl 3f»6 , Wood v Griffith, 1 Swan&i 45; 
Com Dig Chancery^ 2 K 6 — In Knox t Symmonds (1 Ves jr 369,) 
Lord Thurlow said **A party to an award cannot come to ha\e it set 
aside upon the simple ground of erroneous judgment in the a'‘burator ; for 
to his judgment they refer their disputes , and that would be a ground for 
setting .ibido e>ery auird In order to induce the Court to interfere, there 
must be something more , as corruption in the arbitralo'', or gross nnsfake, 
either apparent upon the f lee of the auard, or to bo made out bv evidence. 
But in else of luisidke, it inusi be made out to the sitisfietioii of the arbi- 
triUir , and the pirty must convince him, that his judginent wis influenced 
by that irii<>liKe, and tint, if it had not hippened, he should have made a 
different luard But this relates only to a general reference to arbiira- 
tiun of all milters in dispute between the parties But upon .i reference 
to an arbitrator, to inquire into ficts, Ac , the reference is to him in the 
character of a Master, and the Court is to draw the conclusion; and. if 
the arbilritor Ins taken upon himself to do so, the Court uill see, tint he 
has drawn a right conclusion. Upon a general nforence to arbitration of 
all matters in dispute between the parties, the aibiirator his i greater lati- 
tude tlnn the Court, in order to do oumplete justice between the piities , 
for inst ince, he mav relieve against a right, which bears bird upon one 
party, but which, hiving been acquired legally, ind without fraud, could 
not be resisted m a Court of Juaiioe.’’ See Nichols t* K>o, 3 Mvine & 
Kten, 43S, 439. 

' Knox V, S\ mmonds, 1 Ves. jr. 369;»Ridoiilt*. Payne, 3 Atk. 494 , Kent 
II. Llstop, 3 East, R. 18. 
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by exti^Qsic evidence, that will be sniBoient te set it 
aside.^ Bat their decision, upon a doabtfal point of 
law, or in a case where the question of law itself is 
designedly left to their judgment and decision, will 
generally be held conclusive.* * 

$ 1456. Secondly ; iu regard to matters of fact, the 
judgment of the arbitrators is ordinarily deemed con- 
clusive.* If, however, there is a mistake of a material 
fact apparent upon tho face of the award ; or, if the 
arbitrators are themselves satisfied of the mistak'e, and 
state it, (although it is not apparent on the face of the 
award) ; and if, in their own view, it is material to the 
award, then, although made out by extrinsic evidence. 
Courts of Equity will grant relief.* 


• KIHne v, Catara, 2 Callis. R. 70, 71 ; Young v. Walter, 9 Ves. 304, 
306 ; HlennerhasscU t*. Day, 2 Hall & Boatt. 120 ; Ainalee v. GofT, Kydon 
Awards, ch. 7, p. 351 to 354 (2d edit.) ; S. C. cited in Dolver v. Barnes, 

1 Taunt. 11.48, 53, note (a) ; Richardson t\ Nourse, 3 Barn. & Aid. 237. 
2 Ching i. Ching, G Ves. 282 ; Younge v. Waller, 9 Ves. 304 ; Chace 

V, Wesiniore, 13 East, R. 357 ; Campbell r. Twemlow, 1 Price, 11. 81 ; 
StefF 17. Andrews, 2 Madd. R. G, 0 ; Wood r. Griffith, 1 Swansl. 55 ; l^n- 
derhill i\ Van CortIandt,2 Johns. Ch. 330; Roosevelt v. Thurman, 1 Johns. 
Ch. R. 220, 22G ; Richardson Nourse, 3 Barn. ^ Aid. 237 ; iSharmaii v. 
Bell, 5 Maule & Selwyn, 504. — Even at law, in Chace I7. Wesiinore, 
(13 East, R. 35S,) Lord Klienborough said : “ But it is enough lo say, in 
the present case, where tlie merits in law and fact were referred to a per^Mi 
compelent to decide upon uath, we will nut open the award, unless it could 
be shown^to be so notoriously against justice and his duty, as an arbitrator, 
that we could infer misconduct on his part.*’ 

8 See Price v, Williams, I Ves. jr. 365 ; S. C. 3 Bro. Ch. R. 163 ; Mor- 
gan w. Mather, 2 Ves. jr. 15 lo 18,20, 22 ; Dick v, Milligan, 2 Ves. jr. 23 ; 
Goodman t7. Sayers, 2 Jac. & Walk. 249, 259. 

4 Knox V, Symmonds, 1 Ves. jr. 369. See Rogers w. Dallimore, 6 Taunt. 
R. 111. — These distinclions arc principally drawn from the case of Klcine 
V. Catara, (2-Ga]li8. R. 71,) where the principal authorities are collected. 
Sec also Bac. Abr. Arbitrament and Axoard^ K.; Com. Big. Chnnreri/, 

2 K. 1 to G ; Kyd on Awards, ch. 7, p. 327 to 380 (2d edit.) ; Watson on 
Arbitration, ch. 9, ^ 4, p. 161 to 178 ; Attorney-General v. Jackson, 5 Hare, 
R. 366. 
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$ 1457. 'Courts of Equity wSI' not enforce spe- 
cific performance of an agreem‘ent to refer any matter 
jn controreisy between adverse parties, deeming it 
against public policy to exclude from the appropriate 
judicial tribunals of the state any persons, who, in the 
ordinary course of things, have a right to sue there.^ 
Neither will they, for the same reason, compel arbitrar 
tors to make an award nor, when they have made an 
award, Avill they compel them to disclose the grounds 
of their judgment^ The latter doctrine stands upon 
the same ground of public policy, as the others ; that is 
to say, in the first instance, not to compel a resort to 
these domestic tribunals, and, on the other hand, not to 
disturb their decisions, when made, except upon veiy 
cogent reasons. 

§ 1458. When an award has actually been made, 
and it is unimpeached and unimpeachable, it consti- 
tutes a bar to any suit for the same subject-matter, 
both at law and in Equity. And Courts of Equity wUl, 
in proper ciises, enforce a specific performance of an 
award, A\hich is unexceptionable, and which has been 
acquiesced in by the parties, if it is for the performance 
of any acts by the parties in specie, such as a convey- 


^KiH V, Hollister, 1 Wils. R. 1*29; Mitchell v, Harris, 4 Bro. Ch. R. 
312, 315 , S C. 3 Ves jr. 131 , Street v. Rigby, C Yes. 815, 818 , Craw- 
shay V Collins, 1 Swanst. R. 40; Agar v. Macklew, 2 Siro. & Siu. 418 , 
Gourlay v. Somerset, 19 Vcs. 431. Toby v. The County of Briotul, 3 Story, 
R. 800. 

3 Kyd on Auards, ch. 4, p. 100 (9d London edit.) — In this respect our 
law diflfers from the Roman Law , fur, by the latter, arbitrators would, unless 
under special circumstances, bo compelled to make an award, when they 
had taken the office upon themselves. Dig. Lib 4, tii 8, I. 3, ^ 1,3; 
Kyd on Awards, ch. 4, p. 96, 09, and note (2d Lond. ed.) , Post, ^ 1496, 
3 Anon. 3 Aik. C44 , Story on Eq. Plead. ^ 625, note 1. 
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ance of lands; and sneli a specific performance Trill be 
decreed, almost as if it Trere a matter of contract^ 
instead of an avrard.^ 

§ 1459. But, as the specific performance of awards, 
as well as of contracts, rests in the sound discretion of 
the Court-J, if, upon the face of the award, or otherwise, 
it appears that there are just objections to enforcing it. 
Courts of Equity will not interfere.* On the oi^er 
hand, wheic an award has been long' acquiesced in or 
acted upo I I y I oth parties, even although objections 
might have been originally urged against it, an appli- 
cation to set it aside will not bo entertained.^ 

§ 14G0. It is curious to remark the coincidences 
between i he Ci\ il Law and our law, in regard to arbi- . 
trations and awaids. Whether we are to attribute this 
to the origin of the latter in the established juiispru- 
denco of the former ; or to the same good sense, pre- 
vailing in diflerent nations, and establishing the like 
equitable principles on the same subject, founded on 
public policy and private convenience, it is not neces- 
sary to discuss. But it is certain, that the Homan Law 
has much to commend it in the reasonableness of its 
doctrines. 


1 Hall V Ilirdv, 3 P. WiP 1^7 , Thomson t Noel, 1 Atk. fi2; Norton 
r. Ma6oall,2 Ch Rop. 301, S C. *2 \ ern *21; Wood r Gnfhih, 1 Swanst. 
5-k; Bouck t; Wilber, 4 Johns Ch H lOo; Com J)ig ('fiarn 2 K. 
— Lord Ilardwirkp, in Thompson v Noel, (I Atk. said: “A bill to 
carry an award into rxeniiion, whore there is no acqniesrence in it by the 
partioa to the submission, or nernement by them afterwards to have it exe- 
cuted, would certainly not he But the remedy, to enforce perfotinance 
of the award, must be tiU n at 1 iw ” Seu also Bishop r. Webster, 1 Eq. 
,br. 51 , S. C. 2 Vern. 411. 

-2 Aunol r. Smith, 1 Turn. & Uuss. H. Ih7, HO, 100; Eyre v. Good, 
Ch Rpp. 10 [31], Wood t Gridiih, 1 Sw mst. 54, Entry r. Waso, 
5 Ves H46; Com. Di[j. (Jhaneny, 2, K. 2. 

3 Junes V, Bennett, 2 Bru. Pari R. 411, 428. 
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, $ 1461. Arbitration^ callo4 ’-^Compromise, {^Com^pror 
mwsnm,) was a mode of terminating controversies much 
/avored in the Civil Law, and was usually entered into 
by reciprocal covenants or obligations, with a penalty, 
or with some other certain or implied loss and the 
award was deemed to partake of the character of a 
judicial proceeding* Compromissum ad simiUtudinm 
ju/Cdeiorum redigitur, et ad Jiuiendas ides perlinet? Ex 
eomprommo placet exceptionem non nasci, sed pcence peti- 
Uonem^ The general conclusiveness of awards, when 
made within the legitimate powers of the arbitrators, 
was firmly established upon the same principles, which 
ought universally to prevail, to suppress litigation. 
Sla)i aidem debet sen/eiiluc arbiiri, quam de re dkent, sive 
agm, sire iniqna sit ; cl sibi imputet^ qxd compromisiL^ 

§ 1-1G2. The leading, though not the only exception 
to the conclusivencss of awards, when regularly made, 
was the fraud or corruption of the partie.<?, or of the 
arbitral 01 s. Posse ciiin vli doU Mali exccplimc. Again: 
Eiumd appcllari non pokst, didi mali exceptionem inpoencc 


^ Polliior, rind Lib 4, tit. 8, n. 13, 14 , Dig. Lib. 4, til. 8, 1. 11, ^ 2, 
3; Ibid I i;}, ^ 1 , Ibid. 1. 27, ^ 6. 

~ It tlu^ro was a simple agrtH'meiit to stand bv the a\tard, witbont anj 
penalty or rquivalent, it seems, tliat, m thc^ Civil Law, tb»»re v is onjjinally 
no remedy to enforce it. Justiiiun, in some cases, but not adequately, (as 
It should seem,) provided for this defect. See Kyd on Awards, ch. 1, 
p. 8, 0 (2d Lomt. edit ) which cues Dig. Lib. 4, tit. b, 1. 27, ^ G, 7, where it 
is said . El, &i quts presens ar bit rum sententiam dicere probibiiit po^nacom- 
mittetur. G.) Sed, si peena nun fui&bct adject i coniprom sm), sed sim- 
plicitcr, seutcniiiu start quis promiserit, incerti adverbUb cum lorot actio. 
(^ 7.) Sec also Cod. Lib. 2, tit. 5(1, 1 t, 5. 

3 1 Domat, B. 1, tit. 14, § 1, art 2 ; Dig. Lib. 1, tit 8, ]. 1 ; Pothier, 
Pand Lih 4, tU. 6, n. 1. 

^ 1 Domit, B, 1, tit. 11, ^ 1, art. 3 , Dig Lib. 4, lit 8, 1. 2. 

^ Dig fill) 1, tit. 8, 1 27, ^ 2 , Pothior, Pand. Lib. 4, tit. 8, n. 30, 40. 
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' pdiiiom*ohiaturain} Another exception was, that ^ 
arbitrators had, in their award, exceeded theh* authority j 
for, if they had, it was void. Dt officio arhUri tractani^ 
bus sciendum est, onrnem tradattm ex ipw compromisso 
sumendum. Nee enm oMud HU quern quod ibi, td 
efficere posset, cautum est: Non ergo qaodlibet staiuere 
urUter poterit, nec in re qnaSbet ; nisi^ de qud r« ompronds- 
sum est, et qiMtenus compromissum est? 

§ 1463. Subject to exceptions of this nature, it has 
been justly remarked by an eminent Judge, that the 
Frmtor at !Rome would not interfere with the decisions 
of these domestic tribunals for the very reasons which 
have been adopted in modern times ; because they put 
an end to suits, and the arbitrators were judges of the 
parties’ own choice.® Tametsi nermiem Proctor cogit 
o^bHrium rccipere (quoniam luce res Hhera el soluta est, ct 
extta neeessitatem Jurisdictionis qiosUa) ; aliamen, ubi scmel 
qvis in se receperit arbitrium, ad ciiram ct sollicitudiHem 
siiam hum ran pcrlincre Prator put at ; non lantimi, quod 
studeret Utes finiri, verum quoniam non deherent decipi, qui 
cum, quasi virum bontim, diseeptatorem hxler sc elegei'unt? 
Indeed, when once arbitrators had taken upon them- 
selves that olBce, they were compellable by the Praetor 
to make an award. Quisqiiamne j>otnt negare, aquissi- 
mum fore, Prictorem hitcrponere se dchvisse, ut officium, 
quod in sc t ccepil, implercl. Et qiddcm arbilrum cm'uscun- 


■* Dig. Lib. 4, tit. 8, 1. 32, ^ 11 ; Ibid. 1. 31 ; Potbiec, P«nd. Lib. 4, tit. 
8, n. 40, 47, 48. 

a Dig. Lib. 4, tit. 8, 1 32, § 15 ; 1 Domat, B. 1, til. 4, ^ 8, art. 0 ; Pothier, 
Pand. Lib. 4, tit. 8, n. 41, 42. 

3 Mr. Chancellor Kebt, in Underhill v. Van Cortlandt, S Johns. Cb. R. 
368. 

4 Dig. Lib. 4, tit. 8, 1. 3, ( 1 ; Pothier Pand. Lib. 4, tit. 8, n. 28. 
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fpu ,coga office, guod^viiMil^erii, •peffungi^ In 

this r^pect, there is p. marked diiwctioii beWeenJour 
law and the Civil Law.* 


1 Dig. Lib. 4 , tit. 8, 1. S, f Ii 3 ; Kyd on Awards, 98, 99, and note (3d 
Lond. edit.) ^ ' 

9 Ants, 4 liSV* 
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CHAPTER XLI. 

WRITS OF HE BXBAT REaNO AMP SPPPLICAVIT. 

§ 1464. Having thus reviewed most of the branches 
of the exclusive jurisdiction of Courts of Equity, which 
arise from, or are dependent upon, the subject-matter of 
the controversy, we are next led to the consideration of 
those branches of exclusive jurisdiction which arise from 
or are dependent upon the nature of the remedy to 
be adminiistered. The peculiar* remedies in Equity, in 
cases of concurrent jurisdiction, have already been fully 
discussed ; and much, therefore, which would otherwise 
be appropriate for remaik in this place, has been already 
anticipated. The peculiar remedies connected with the 
exclusive jurisdiction in Equity seem to be principally 
the process of Bill of Discovery, properly so called ; the 
process of Bill for Perpetuating Evidence ; and the pro- 
cesses, called the writ of Nk Exeat Heuno, and the 
writ of Supi'ucAViT.* The two former are properly em- 
braced in what is called the auxiliary or assistant juris- 


1 The authority to auard an isoue to he tried by a jury, though a pccu- 
liai remedy, is an incident both to the concurrent and ihn exclusive juris- 
diction of Courts of Equity. The prantin^r or rcfn^iii" of such an issue, 
is, in all cases, except in f]ucsiions of the validity of uills (Ante, ^ 184, 
1446,) a matter of discretion ; and is dcsiirned merely to assist the con- 
science of the Court in deciding upon some matter of fact. It seems 
rather, therefore, to belong to the practice of the Court than to constitute 
a pa.*t of its peculiar jurisdiction. Sec on this subject, O’Connor r. Cook, 
8 Ves. 536; Short r* Lee, 2 Jac. k Walk. 4l»6, 497 ; Jeremy on Eq. 
Jurisd. B. 3, ch. 1, $ 2, p. 295 to 290, 2 Fonbi. Eq. D. 6, ch, 3, ( 7, 
and notes (/,) (ri) ; Matthews v, Waroer, 4 Yes. R. 206; Lancashire v, 
Lancashire, 0 Bemn, R. 250. 
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diction of Courts of Equity; (ili4 .will, therefore, he 
reserved for examination thereafter. The two latter 
will be discussed in the present chapter. 

§ 1465. The writ of Ne Exeat Kegno, or, as it is 
sometimes termed, Ne Excat Eegnum, is a prerogative 
writ, which is issued, as its name imports, to prevent a 
person from leaving the realm.' It is said that it is a 
process unknown to the ancient Common Law, which in 
the freedom of its spirit, allowed every man to depart 
the realm at his pleasure.^ Its origin is certainly ob* 
scure. But it may be traced up to a very early period, 
although some have thought that its date is later than 
the reign of King John, since, by the great charter 
granted by him, the unlimited freedom to go from and 
return to the kingdom at their pleasure, was granted 
to all subjects. Liccai micuiqm de caicro exire de llegwf 
nostro, ct redire salvo ct secure per terrain ct per aquam, 
salva fide nostra, nisi tempore gueircc, per aUqvod breve 
temqnis, prophr comimuicui idilUatem regni? The period 
between the reign of King Jolfti and that of Edward L 
has been accordingly assigned by some writers as the 
probable time of its introduction. A proceeding, some- 
what similar in its nature and objects, though not in the 
precise form of the modern writ, is distinctly mentioned 
by Fleta and Britton ; ' and the statute of 5 Rich. II, 


I Beames on Ne Exeat, p. 1 ; 1 Black. Comm. 137, 206. Moat of tho 
materials, ^vhich are eoiitained in tins chapter, liave been drawn from the 
concise, but perspicuous treatise of Mr. Beame<«, entitled, “A Bntf View 
of the Writ of No Exeat Regno, London, 1H12.” I have not omitted 
however* to compare the observations of tho author ivitli the original au- 
thorities. 

3 Beames on Ne Exeat, p. 1. 

3 Ibid. p. 3. 

4 Fleta, 383, ^ 1,2; Britton, ch. 122, cited iu Deames on Ne Exeat, p. 

4, 6. 
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(ch. 2$ § 6, T,) 'prohibited all persons whatsoever from 
going abroad, excepting lords, and great men, and mer* 
chants, and soldiers.^ 

§ 1466. In Fitzherbort’s Natura Brevium, two forms 
of writs are given .against subjects leaving the realm 
without license, the one applicable to clergymen, and 
the other to laymen.* And it is there remarked by 
Fitzherbert, that, by the Common Law, every man may 
go out of the realm at his pleasure, without the King’s 
leave ; yet, because every man is bound to defend the 
King and his realm, therefore the King, at his pleasure, 
by his writ, may command a man, that ho go not be- 
yond the seas, or out of the realm, without license ; 
and, if he do the contrary, he shall be punished for 
disobeying the King’s command.* From this language, 
it may be inferred, as his opinion, that the right of the 
King was a part of the Common Law, not ati all in- 
compatible with the ordinary right of the subject to 
leave the realm; but a restriction upon that right, 
which might bo imposed by the Crown for great poli- 
tical purposes. This is manifestly the view of the 
matter taken by Lord Coke, who deems it a part of 
the prerogative of the Crown, at the Common Law, and 
not dependent upon any statute fro hono fuhlieo reffis ci 
rcgni* 

§ 1467. Be the origin of this writ, however, as it 
may, it was originally applied only to great political 
objects and purposes of state, for the safety or benefit 


1 Beamet on Ne Exeat, p. 6. 

* Fits. 17at. Brer. 85. 

* m 

< S Co. Inst. 54 ; 3 Co. Inst. ch. 84, p. 178, 179 ; Com. Dig. Chancery, 
4B. 
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of the realm.* The time, first applied to 

mere civil purposes, in aid of administration of 
jnstice, is not exactly known, and seems involved in the 
like obscurity as its primitive existence. Jt seems, 
however, to have been so applied as early as the reign 
of Queen Elizabeth.* In the reign of King James L it 
seems to have been so fymly established, as a remedial 
civil process, grantable in Chancery, that it was made the 
subject of one of Lord Bacon’s Ordinances. It is there 
declared, that “ Writs of Ne Exeat Begnum are pro- 
p’erly to be granted according to the suggestion of the 
writ in respect of attempts prejudicial to the King and 
State ; in which case the Lord Chancellor will grant 
them, upon prayer of any of the principal secretaries, 
without cause showing, or upon such information as his 
lordship shall think of weight. But, othenoise also, ihe^ 
may he according to tlie practice of long lime used, in case 
of interlopers in trade, great bankrupts, in whose estates 
many subjects are interested, or other cases that concern 
multitudes of the King’s subjects ; also in case of duels 
and divers others.”® 


I Ex pane Brunken 3 P Will. 813 ; Anon. 1 Aik 531 , Flack v. Holm, 
1 Jacob & Walk. 405, 413, 414. 

° Tothil], in Ills Transactions, (p. 13G,) mentions three cases, one in the 
33d of Elizabeth, and two in the 19th of James 1 See also Beanies, Ord. 
of Chanc. p. 10, note (148); Betimes on Xe Exeat, p. 16. Lord Chaii'- 
ccllor Talbot, in Ex parte Brunker, (3 P. Will. 313,) said : “ In all mv 
experience, I never knew this writ of Ne Exeat Regno granted or taken 
out, without a bill in Equity first filed.” It is true, it was originally a state 
writ; but fur some tunc (though not very long) it has been mado use of 
m aid of the subjects, for the helping them to justice. But still as custom 
has allowed this latter use to he made of it, It ought to go no further than 
can be warranted by usage, wh^ch always has been to ha\c a bill iirat filed.” 
A copy of the modern w rit will be found m Beaines on Ne Exeat, p. t9» 
80, andHinde's Practice, p. 013. 

^ Boames, Ord. in Chan. p. 39, 40, Ord. 89 ; Beaxnes on Ne Eaaiatt 
p. 16, 17. 
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§ 1468. ThQ giound, then, upon which it is applied 
to civil coses being, as is here stated, custom or usage, 
it has been in practice uniformly confined to cases with- 
in the usage, and therefore, it is perhaps impossible to 
expound its true UoO or limitation upon principle.^ It 
has been strongly said, that it is applied to cases of 
private right with great caution and jealousy.^ 

§ 1469. The urit of Ne Exeat Eegno is also in use 
iu Ameiica, where it is treated not as a prerogative 
writ, but ns a writ of right in the cases in which it is 
properly grantable. But, generally, the same limitations 
which are imposed as to the remedy in England, exists 
in our present practice. In short, the writ and its attri- 
butes are almost entirely derived from the English 
authorities and practices.^ [And it may be granted 
against foreigners temporaiily uithiu the jurisdiction of 
the Court, as well as others.^] 

§ 1470. In general, it may be stated, that the writ of 
Ne Exeat Begno will not be granted, unless in cases of 
equitable debts and claims ; for, in regard to civil rights, 
it is treated as in the nature of equitable bail.’ If 


1 Ex parte Branker, 3 P. Will. 313 ; Etches v, Lance, 7 Ves. 417 ; Do 
Carriere v. De Calonne, 4 Ves. 590. 

^ Tomlinson t. Harrison, 8 Yes. 33 , Whitehouse I’artridge, 3 Swanst. 
370. 

3 Rife V. Hale, 5 Cush. 238, where the form of the writ is set out. 
Brow n r. Haflf, 5 Paigo, 235. By the Act of Congress, of 3d March, 1793, 
ch. 23, ^ 5, It is provided that Writs of Ne Exeat may bo granted by 
any Judge of the Supreme Court of the United States in rases where 
they may be granted by the Supreme, or a Circuit Court. But no writ of 
Ne Exeat shall be granted, unless a suit in Equity bo commenced, and 
sausfactory proof shall be made to the Court or Judge granting the same 
that the defendant designs quickly to depart from the United States.” 

^ Gibert o. Colt, 1 Hopk. Ch. R. 499. And see Woodward v. Schatzel), 
3 Johns. Ch. B. 413. 

^ Beames on Ne Exeat, p. 30 ; Seymour v. Hazard, 1 Johns. Ch. B. 1 ; 
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therefore, the debt be each, 8Si&lN» 19 is d'emtadable in 
a suit at law, the writ will tid tefiised ; for, in such a 
case, the remedy at law is open to the party.* If bml 
may be required, it can be insisted on in the action ‘at 
law ; if not required at law, that furnishes no ground 
for the interference of a Court of Equity, to do what in 
olfect, as to legal demands, the law inhibits.^ [And it 
has been held, that, if the party against whom this writ 
is prayed for has previously been held to bail, and 
regularly discharged, the writ will not be granted.®] 

§ 1471. It has been said in the preceding remarks, 
that, in general, the writ of Ne Exeat Regno lies only 
upon equitable debts and claims. There are to this 
general statement two recognized exceptions, and two 
only. The one is a case of alimony decreed to a wife, 
which will be enforced against her husband by a writ of 
No Exeat Regno, if he is about to quit the realm the 


Ex parte Brunkcr, 3 P. Will 312; Atkinson v Leonaid, 3 Bro. Ch. R. 
218, Jackson i Petrie, 10 Ves 163, 165, Whitehouse v Partridge, 3 
Swaost. K 377 to 379 ; Dawson v Dawson, 7 Yes. 173, HafTey v, Haf- 
fty, li Ves tl(>l , Stewart v Graham, 19 Yes 313, 314; Hyde v, Whit- 
field, 10 Yes 311 , Flack v. Holm, 1 Jac & Walk. 405, 413, 414 , Jen- 
kins i;. Parkinson, 3 Mylne & Keen, 5. — In W>atPs Practical Register, 
p 289, It 18 said * It is now mostly used, where a suit is commenced m 
this Court against a man, and he, designing to defeat the other of bis just 
demand, or to avoid the justice aod Equity of this Court, is about to jgo 
beyond sea, or however, that the duty will bo endangered, if he goes.” 
The usual affidavit, on which the writ la granted, states both of these faqts 
Beames on Ne Exeat, p. S6 to 29. 

1 Ibid , Dawson t. Dawson, 7 Ves. 173 ; Russell v. Ashby, 5 Yes. 96 ; 
Blaydes v Calvert, 2 Jac. 4c Walk. 311, 313 ; Smedberg t». Mark, 6 Johns 
Ch. R. 138. 

> Porter o. Spencer, 3 Johns. Ch. B. 1689 170 ; Crosly v. Marriot, 2 
Dick, R 609 ; Gardner u. 15 Yes. 444* 

3 Pratt V. Wells, 1 Barb. 435. 

^ Read v. Reed, 1 Ch. Caa. 115 ; Shafloe v. ShaRoe, 7 Yes. 71 ; 
Dawson v. Dawson, 7 Yes. 173L; Anon. 3 Atk. 310 ; Ante, ^ 1435, note (3.) 



966 ^ EQUITY JUBlSPBUDENOa [(M ZLI. 

other the case of an account, on which a balance is 
admitted by the defendant, but a larger claim is insisted 
on by the creditor.* 

§ 1472. In regard to alimony, it has been said, that 
it arose from compassion, and because the Ecclesiastical 
Courts could not take bail.” Whether this be the real 
origin of tlie jurisdiction in Equity, may admit of some 
doubt. The truer ground, perhaps, for equitable inter- 
ference would seem to be, that although alimony is, a 
fixed sum and not strictly an equitable debt, yet the 
Ecclesiastical Courts are unable to furnish a complete 
remedy, to enforce the due payment thereof; and there- 
fore Courts of Equity ought to interfere, to prevent the 
decree from being defeated by fraud.® It does not seem, 
however, that iu modern times Courts of Equity have 


^ Beames on Ne Exeat, p. 30 to 31 ; Id. p. 38 ; 2 Madd. Ch. Pr. 180 to 
187 ; Cooper, Eq. PI. ch. 3, p. 149, 150. 

2 Boames on Ne Exeat, 30; Anon. 2 Atk. 210; Vandcrgucht r. Do 
Blaquicre, 8 Sim. R. 315. The Vice-Chancellor, (Sir L. Shadwell,) in 
this case, said : “ The cases that have been cited in the course of the argu- 
ment, do not furnish any authority to show that the Coyit has ever e.xep- 
cised any jurisdiction with respect to alimony, except in granting the writ 
of Ne Excat Regno. The interference of the Court in granting that 
writ has arisen from the peculiar circumstances that the Ecolebiastical 
Court cannot compel the husband to find hail. And if the husband make 
it appear that he does not intend to leave the kingdom, the Court will 
nof grant the writ, although he may not intend to pay what is duo 
from him.*’ See also Stones i\ Cooke, 8 Sim. II. 321, note (t/.) Ante, 
^ 1425, note (2.) 

3 See Cooper, Eq. PI. Introd. p. 34. — In Read v. Read, 1 Ch. Cas. 
115 ; Ex parte Whitmore, 1 Dick. R. 143 ; Shaftoe v. Shaftoe, 7 Ves. 171 ; 
and Dawson v, Dawson, 7 Ves. 173, no such ground as compassion is sug- 
gested. In New York, where the jurisdiction, as to divorce and alimony, 
is vested in the Court of Chancery, the Chancellor will, pendente life, grant 
a writ of Ne Exeat Republica, against the husband. Denton v. Denton, 

1 Johns. Ch. B. 3(14, 441 ; 1 Fonbl. Eq. B. 1, cli. 2. 
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assumed or acted upon the j|^i^iciion to this extefti^ 
In cases of alimony it is said 'that Courts of Equity urQl 
not interfere, unless alimony has been already decreed; 
and then only to the extent of what is due.^ But, if 
there is an appeal from the decree, pronouncing ali- 
mony, and d fortwri, if no alimony has been decreed, 
and the case is a Us pendens. Courts of Equity will 
abstain from granting the writ^ 

§ 1473. In regard to a bill for an account^ where 
there is an admitted balance due by the defendant to 
the plaintiff, but a larger sum is claimed by the latter, 
there is not any real deviation from the appropriate ju- 
risdiction of Courts of Equity for matters of account 
are properly cognizable therein. The writ of Ne Exeht 
Regno may, therefore, well be supported as a process 
in aid of the concurrent jurisdiction of Courts of Equity, 
and accordingly it is now put upon this intelligible and 
satisfactory ground.® 

§ 1474. As to the nature of the equitable demand, 
for which a Ne Excat Regno will be issued ; it must be 


^ Stones V. Cooke, 8 Sim R- 321, note {q ) ; Ante, ^ 1425, and note. 

2 Shafioe r. Shaftoe, 7 Ves 171 , Dawson r. Dawson, 7 Ves. 173; 
Haflfey IlafTey, 14 Ves. 261. See Angier r Angler, Free. Ch. 497 ; 
Coopei, Eq PI. ch. 3, p. 149, 150; 1 Fonbl. Eq. B. 1. ch. 2, ^ 6, note (n) ; 
Ante, $ 1422. 

3 Coglar V, Coglar, 1 Ves. jr. 94 ; Haflfey w. Haflfey, 14 Ves. 261 ; Street 
V. Street, 1 Turn. & Russ. 322. 

4 Jones V. Sampson, 8 Ves. 593; Russell v. Ashby, 5 Ves. 96; Am- 
sinck V. Barklay, 8 Ves. 597; Dick v. Swinton, 1 Ves. & Beam. 371 ; 
Stewart v, Graham, 19 Ves. 313; Flack v. Holm, 1 Joe. & Walk 405, 
413 ; Porter v, Spencer, 2 Johns. Ch. E. 169 to 171 ; Mitchell r Bunch, 
2 Paige, R. 606, 617 to 619. 

3 Jones V. Alephsm, 16 Yel. 471 ; Howden v. Rogers, 1 Ves. & Beam. 
132 to 134 , Atkinson v. Leonard, 3 Bro. Ch. R. 218 ; Rico v. Hale, 5 Cush. 
214; Johnson V. Clendenin, 6 GiU & Johns. 163; Blaydes v. Calvert, 2 
Jao. & Walk. 213. 
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ceriaia*in its nature, and actually payable, and not con* 
tingent.^ It should also be for some debt or pecuniary 
demand. It will not lie, therefore, in a case where the 
demand is of a general unliquidated nature, or is in the 
nature of damages.^ The equitable debt need not, how- 
ever, be directly created between the parties. It will 
be sufficient, if it be fixed and certain. Thus the eestid 
ytte trust or assignee of a bond may have a writ of Ne 
Exeat Regno against th^ obligor.^ 

§ 1475. may conclude what is thus briefly said 
upon this subject, by stating that the writ will not be 
granted on a bill for an account in favor of a plaintiff, 
who is a foreigner out of the realm*, because he paunot 
be compelled to appear and account. And, on the other 
h^nd, it may be granted against a foreigner transiently 
within the country, although the subject-matter oiigin- 
ated abroad, at least to the extent of requiring security 
from him to perform the decree made on the bill filed.* 


^ Anon. 1 Atk. 521 , Rico v. Gaultier, 3 Atk. 500 ; Shearman r. Sliear- 
man, 3 Bro. Ch. R. 370 , WJiitchouse v Partridge, 3 Swanst. 377, 378 ; 
Morris V, McNeil, 2 Ruse. R. 604; Porter r, Spencer, 2 Johns. Oh. R. 
169. 

2 See Ktches r. Lince, 7 Ves. 117 , Cock e. RaWo, 6 Vcs. 283. Sec 
also Bridge v. llindal), Rep Temp. Pinch, 357 ; Betiaes on Ne Kxeat, 
86, 37, .53 to 55 , Whitcliouse r Partridge, 3 Suaostt 377, 378; Bla>dod 
V. Calvert, 2 Jac. & Walk 212 , (!ra\cs * . Gri/Bib, 1 Jao. U Walk. 646 , 
Flack t . Holm, 1 Jac. & Walk. 405, 407 ; Smedberg o. Mark, 0 Johns. 
Ch. R 138 , Mattocks v. Tremain, 3 Johns. Ch. R. 76 ; De Uivafiuoli v, 
Corselti, 4 Paige, H. 264. 

3 Grant i. Grant, 3 Russ. R 598 , Leako r. Leake, 1 Jac. &> Walk. 
605. 

4 Hyde v, Whileficld. 19 Vcs. .313, 311. See Done’s ease, 1 P. Will. 
203. It seems a matter still subject to some little doubt, whether the writ 
IS grantable against a foreigner, who happens to bo within the country; 
although the objection may not pre\ail, where he is a subject domiciltd m 
a foreign country, or in a colony. See Bcames on Ne i^xest, p. 4 1 to 
48 ; Grant v. Grant, 3 Russ. R. 598. The case of Flack v. Holm (1 Jac. 
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$ 1476. The other proces^^^^h we have allade^Lip^ 
as belonging to the excltudFe jtixisdicUon of chancery, 
is the Writ of Supplicavit It is in the nature of the 
process at the Common Law to find sureties of the peace 
upon articles filed by a party for that purpose.' It is|, 
however, rarely now used, as the remedy at the Common 
Law is in general adequate, although (as we have seen^) 
it is sometimes resorted to by a wife against her hus- 
band ; and in that case it is said, that the Court of 


& Walk. 405, 411, 414, 415) affirms the jurisdiction against a foreigner, 
domiciled abroad, and transiently within the realm, in the case of a balance 
of account, on which he might have been sued l&^y ^od held to bail. 
This seems to have been the main ground oi the decision. It is ” (said 
Lord Eldon, in that case) ** but a civil process to hold a person to bail for 
an equitable debt, under the same circumstances as those, in which, if it 
were a legal debt, he might bo held to bail at law. See also Howden v. 
Rogers, 1 Ves. & Beam. 129. In Woodward v, Schalzell, (3 Johns. Ch. 
R. 412,) Mr. Chancellor Kent affirmed the jurisdiction m relation to for- 
eigners and citizens of other States, transiently within the territorial juris- 
diction of tlie State of New York ; stating, however, that the writ would 
be discharged upon giving security to abide the decree. See also the same 
point ruled in Mitchell v. Bunch, 2 Paige, B. 600, 617 to 620. 

t See Bayiium o. Baynura, Ambler, R. 63, 64. — In Lord Bacon’s Or- 
dinances, there is one regulating the issuing of this writ. Ord. 87, in 
Beames’s Oid. Chan. p. 39. On this Mr. Beames has remarked in his 
note (144,) This writ, as now issuing, is founded on the statute 21 
Jdc I , ch. 6, which must have passed about five years after the makmg 
of the present Ordinances, if they really wore published on the 29th Jan 
1618, as asserted in the Judicial Authority of the Master of the Rolls, p. 
100. In addition to the authorities cited in the notes subjoined to Heyn*s 
case, the reader may be referred to Sloell u. Botelar, 2 Ch. Bep. 08 ; £x 
parte Gumbleton, 0 Mod. 222^; S. C. 2 Atk. 70 ; Hilton o. Biron, 3 Salk. 
248; Ex parte Lewis, Mosel. 191 ; Ex parte Gibson, Ib. 198; Glib. For. 
Ron^ 202; Com. Dig CAanrtry, 4 R., andForciWe?iinf;y, D. 1C, 17. The 
Collec. Jurid. 193, carries supplicavits so high as the reigns of Hen. VIL 
and Hen. Vlll. when both parties, plaintiff and defendant, were bound 
over to their good behavior.” 

3 Ante ^1423 ; Clavering’s case, 2 P. Will. 202 , Snelling jf. FJatman, 
1 Dick. 6 ; Stoeli e. Botelar, 2 Ch. R. 66 ; Baynum r. Baynum, AmUer, 
R. 63,61. 
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Chanceryf as an incident^ may grant maintenance ^r. 
alimony to the wife, if she is compelled to live apart 
from her husband.^ 

§ 1477. Lord Chief Baron Gilbert has given a full 
description of the natuiO and objects of this writ ; and 
it will be sufficient for all the purposes of our present 
inquiry to state them in his words. '^It is granted 
upon complaint and oath made of the party, where any 
suitor of the Court is abused, and stands in danger of 
his life, or is threatened with death by another suitor. 
The contemner is taken into custody, and must give 
bail to the sheriff ; and if he moves to discharge the 
writ of supplicavit, the Court heam both parties on affi- 
davit, and continues or discharges it, as the case appears 
before them. If they order the contemnoiHo give security 
for his good behavior, (for this Writ is in the nature of a 
Lord Chief Justice’s warrant to apprehend a man for a 
broach of the peace,) he must do it by recognizance, to 
be taken before one of the masters of the Court, who 
must be in the commission of the peace. He is to find 
sureties to be of his good behavior. If he beats or as- 
saults the party a second time, the Court will order the 
recognizance to be put in suit, and permit the party to 
recover the penalty ; for the recognizance is never to 
be sued, but by leave of the Court. But this proceed- 


1 Ibid. ; Ball v. Montgompry, 2 Ves. jr. 195 ; Duncan v. Duncan, 19 
Ves. 396 ; Tunicliff’s case, 1 Jac. & Walk. 348 ; Dobbyn’s case, 3 Ves. 
and Beam. 183 ; Heyn’s case, 2 Ves. & Beam. 182; King «. King, S Ves. 
678 ; C. Ambler, R. 210, 333 ; Baynum v. Baynum, Ambler U. 63, 64. 
— An application of thi’* sort was made by a married woman in Codd t'. 
Codd, (2 Johns. Ch. R. J 11,) and Mr. Chancellor Kent seems on that oc- 
casion to HlWf fcpubted whether the writ ought now to be granted in 
Chancery, IPHte remedy at law was complete. Bot it is diflicnlt, upon 
the authorities, to muntain this doubt. See Beames’s Orders in Chancery, 
, note (141.) 
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ing very rarely or never So if any suitoP of 

the Court is arrested, either m ^he &oe of the Court or 
out of the Couri^ as he is going and coming to attend 
and follow his cause, (foPso far the Court does and will 
protect every man,) upon complaint made thereof, sit- 
ting the Court, they will send out the tipstaff, and bring 
in the bailiffs and prisoner into Court instantly, sitting 
the Court, and they will order them forthwith to dis- 
charge him, or lay them by the heels; and the plaintiff 
in the action, upon complaint and oath made thereof, 
will certainly stand committed. He shall lie in prison 
till he petitions, submits, and begs pardon, and pays 
tho costs to the other party.” ‘ 

§ 1478. We may close this head of exclusive pro- 
cesses, by adverting to certain proceedings, which, 
although not unknown to the Courts of Common Law, 
seem, as a matter of right and authority, independent of 
the consent of parties, to belong exclusively to Courts 
of Equity. We refer to tho practice in doubtful mat- 
ters of fact, of directing an issue to be tried at law to 
ascertain the same ; and, in matters of law, of sending 
the point for the opinion of a Court of Law, and then 
acting upon the final result in cither case in the Court 
of Equity, directing the issue or opinion. We have 
already seen the application of the former proceeding 


* Gilbert’s Fotam Rom. p. 202, 203 ; 2 Harrison’s Cb. Pr. by New- 
land, ch. 79, p. 663.— Clavering's case, (2 P. Will. 202,) and Sioell w. 
Botelar, (2 Ch. Rep. 68,) are instances of the actual granting of the \uit, 
under ciroumstances, like those stated by Gilbert, in his Forum Roman, 
p. 202, 203. It is usual to discharge persons committed for want of surety 
on articles of peace, and oii a supplicavit, after a year, if nothing new 
happens, and the threat or danger does not continue. Baynum v. Bayoum, 
Ambler, R. 63 ; Ex parte Groavenor, 3 F. Will. 103. 
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to the issue of devimit non in bills for the estaWish- 
mont of wills.* 

§ 1479. The nature and objects of 'these proceedings 
cannot be better stated than ^hey ijre by Mr. Justice 
Blackstone. “ The Cnancellor’s decree,” (says he) “ is 
either interlocutwy or final. It very seldom happens 
that the first decree can be final, or conclude the oause ; 
for, if any matter of fact is strongly controverted, this 
Court is so sensible of the deficiency of trial by written 
depositions, that it will not bind the parties thereby, 
but usually directs the matter to be tried by jury ; es- 
pecially such important facts as the validity of a will, 
or whether A. is the heir at law to B., or the existence 
of a modus dcchmndi, or real and immemorial compo- 
siti'^n for tithes. But, as no jury can be summoned to 
attend this Court, the fact is usually directed to bo tried 
at the bar of the Court of King’s Bench, or at the As- 
sizes, upon a feigned issue. For (in order to bring it 
there, and have the point in dispute, and that only, put 
in issue) an action is feigned to be brought, wherein 
the pretended plaintiff declares that he laid a wager of 
5/. with the defendant, that A. was heir at law to B ; 
and then avers that ho is so ; and brings his action for 
the ol The defendant allows the wager,'but avers that 
A. is not the heir to B,, and thereupon that issue is 
joined, which is directed out of Chancery to be tried; 
and thus the verdict of the jurors at law, determines the 
fact in the Court of Equity. These feigned issues seem 
borrowed from the sponsio judidaUs of the Romans, and 
are also frequently used in the Courts of Law, by con- 


* Ante, ^ 1447, 1464, nolo (1.) 
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sent of the parties, to dotenniii^;sonie disputed right 
without the formality of pleading, and, thereby to save 
much time and expense in the decision of a cause. So, 
likewise, if a questioj^ of mmre law arises in the course 
pf a cause, as whether, bj' the words of a wili, an estate 
for life or in tail is created, or, whether a future interest 
devised by a testator, shall operate as a remainder or an 
executory devise, it is the practice of this Court to refer 
it to the opinion of the Judges of the Court of King’s 
Bench or Common Pleas, upon a case stated for that 
purpose, wherein all the material facts are admitted, and 
the point of law is submitted to their decision, who 
thereupon hear it solemnly argued by counsel *on 
both sides, and certify their opinion to the Chancellor. 
And upon such certificates the decree is usually 
founded.” * 

§ 1479 a. When the Court orders an issue of fact, and 
a verdict is founded upon the issue in favor of either 
party, it is not necessarily conclusive upon either party ; 
and, notwithstanding the verdict, the party against 
whom it is given has a right to proceed in the cause, 
and to go into evidence in support of his case, notwith- 
standing the Court, upon a motion for a new trial 
(which the Courtis at full liberty to entertain) refuses 
to disturb the verdict. Generally speaking, such a ver- 
dict is treated as conclusive between the parties, for 
persoqs who have had an ample opportunity of bringing 
befoi’c a jury sirch evidence as they think proper and 
material to the case, are generally satisfied with the 
rcsrrlt, at least if the resrrlt of the investigation he such 


1 3 Black, roinm. 153, 453. 


LQ. JUR. — TOL. 11. 
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as not to lead to an order for a new trial point 

of practice and in point of law, (as has been suggested,) 
the verdict is not conclusive; But from the inoonvO- 
nieuce of proceeding after the verdict, and in opposition 
thereto, to a hearing of the cause, the Court will, as a 
matter in its discretion, refuse an issue, unless iipou an 
understanding by both parties to abide the result, unless 
the Court should disturb the verdict.* 


1 Ansdell Ansdell (4 Mjilne & Craig, 449, 454.) On this occasion, 
Lord Cottenham said, Now that the verdict thunded on the interlocutory 
application is not conclusive — conclusive in point of law it cannot be — 
but conclusive, 1 mean, 'according to the practice of this Court, 1 appro* 
hend is free from all doubt. It is a matter of extreme importance, un- 
doubtedly, in any subsequent investigation ; but it is merely that which it 
would be at law ; namely a matter of evidence, but not conclusive evi- 
dence, between the parties. Of necessity, therefore, tho defendants here 
were at liberty to go into the case which they had made, and, if possi- 
ble, to raise sulTicicnt doubt in the mind of the Oourt as to whether the re- 
sult of the former investigation had been so satisfactory as to justify the 
Court in aciing upon that finding and that result, without additional and 
farther investigation. It is obvious that this course of proceeding is open 
to very gra\e ohjeciion and to very great danger ; and it will deserve the 
consideration of those before whom similar causes may come in future — 
certainly, if any such cause should come before me, 1 shall give it my most 
serious consideration before directing any issue on an interlocutory appli- 
cation, — whether such an issue should be directed, without putting the 
parties to an undertaking to abide by the result. The mere circumstance 
of an issue being necessary to enable tho Court to deal with the interlocu- 
tory application is of itself sufficient to support an order for an injunction, 
until the parties shall be in a situation to try the facts. A plaintiff can 
very seldom, if ever — indeed I know not that lie can ever — be in a situ- 
ation to render it necessary for him to ask for such an issue. The doubt 
which directs and is the ground of such an issue assumes that it would be 
sufficient for his purpo.^’c. On the other hand, the defendant may be very 
deeply interested in having what he asserts to be his rights not interfered 
Wllh, without the opportunity, at the earliest possible moment, of having 
those rights put into a course of investigation and trial ; and the defendant, 
therefore, can never complain that tho option is tendered to him of submit- 
ting to have his rights, if they do exist, suspended by an injunction, or of 
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(o' •aittmedUte trill, vodettakiog that the remit of that trial, 
to the jariidiotion of the Court aa to any application for a ndW 
(ifyi, ohall he oonelWve paruea. Aa at preaent ad- 

elMd, and aoeoidiog to the opin^fi 1 at preaent entertaio, it \tiU be very 
difficult to indnee me, after the experience I have had in thia oanae, to 
direct any laaue on interloeutory application, without oalling on the do- 
ftndant to treat thereeult aa conclusive of the ease on the matter of fact.” 
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CHAPTER XLH. 

BILLS OP DISCOVERT, AND BILLS TO PSBSEEVE AND 
PERPETUATE EVIDENCE. 

§ 1480. We shall now proceed to the third and last 
head of Equity Jurisdiction, •proposed, to be examined 
in these Commentaries, that is to say, the auxiliary or 
assistant jurisdiction, which, indeed, is exclusive in its 
own nature, but, being applied in aid of the remedial 
justice of other Courts, may well admit of a distinct 
consideration. 

§ 1481. In a general sense. Courts of Equity may be 
srid to be assistant to other Couits in a variety of eases, 
in which the administration of justice could not other- 
wise be usefully or successfully attained. Thu'?, for ex- 
ample, they become assistant to Courts of Law, by 
removing legal impediments to the fair decision of a 
question depending thereon, by preventing a trustee, 
lessee, or mortgagee, from setting up an outstanding 
term, to defeat an ejectment brought to try a title to 
land, or by suppressing a deed or devise fraudulently 
obtained, and set up for the same purpose.^ They are, 
in like manner, assistant to other Courts, by rendering 
their judgments effectual ; as by setting aside fraudu- 
lent conveyances, which interfere with them, by pro- 
viding for the safety of property pending litigation. 


> Fonbl. Eq. B. 1, ch. 1, ^ 3, note (/) ; Cooper, Eq. PI. Tntrod. p, 33, 
31 ; Id. ch. 33, p. 143 ; Harrison v. Souibcote, 1 Aik. 510 ; Milford, PI. 
Eq. by Jeiemy, 4, 5, 111, 134, 135, 143 to 145 ; Id. 881. 
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ibd bjr 8tip|HresaiDg multiplicity of suits and oppreasive 
aotions * Bui these topics have already been suffi- 
ciently; although mcid|^tally, considered in the pre- 
cedytng pages.^ 

$ 1482. What we propose particularly to consider in 
the subsequent discussions, is the remedial process of 
Bills of Discovery, Bills to perpetuate Testimony, and 
Bills to take Testimony de bene esse, pending a suit ; 
all of which are most important instruments tc be em- 
ployed as adminicular to the remedial justice of other 
Courts.® 

§ 1483. In the first place, as to Bills of Discovery. 
It has been already remarked that every bill in Equity 
may properly be deemed a Bill of Discovery, since it 
seeks a disclosure from the defendant, on his oath, of the 
truth of the circumstances, constituting the plaintilTs 
case, as propounded in his bill.* But that which is em- 
phatically called in Equity proceedings a Bill of Dis- 
covery, is a bill which asks no relief, but which simply 
seeks the discovery of facts, resting in tho knowledge 
of the defendant, or the discovery of deeds, or writings, 
or other things, in the possession or power of the de- 
fendant; in Older to maintain the right or title of the 
party asldng it, in some suit or proceeding in another 
Court.® The sole object of such a bill, then, being a 


^ Ibid. ; Cooper, Eq. PI. ch. 3, p. 116 to 149, 157 ; S Fonbl. Eq< B. 6, 
ch. 3, ^ 1. 

3 Ante, ^ 437 to 439, 625, 829, 852, 859, 861, 903, 

3 Milf. Eq. PI. by Jeremy, 148^149, 185, 186. 

4 Ante, ^689 ; Milf. Eq. PI. by Jeremy, 53 ; Id. 183 to 165. Story on 
Eq. PI. 311. 

& Ante, ^ 689 ; Cooper, Eq. Pi. ch. 1, ^ 4, p. 58 , Id. 60 ; Mitf. Eq. PI. 
by Jeremy, p. 6, 53, 146, 306, 307 ; 1 Madd. Ch. Pr. 160. — It was said 
by Lord Hardwicke, in Montague v. Dudman, (2 Ves. 398,) that bill 
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particullr discovery, whea that discovery is obiahied ^ 
the answer, there can be no farther proceedings there* 
on.^ To maintain a bill of dis(^ery it is not necessary 
that the party should otherwise be without any proof of 
his case ; for he may maintain such a bill, either because 
he has no proof or because he wint> it in aid of other 
proof;® [or, if the Court can suppose that the discovery 
can be in any way material to the party in the support 


of discovery lies hero in aid of some proceedings in this Court, in order 
to deliver the paity from the necessity ot procuring evidence, or to aid in 
» the proceeding, in some suit relating to a civil right in a Court of Common 
Law, as an actiou/' On the subject of discovery 1 beg leave to reler the 
reader to the very able work of Mr. Wigram on Points of Discovery, and 
of Mr, Hare on Discovery In these two works tho subject seems com- 
ple^ely exhausted See also Story on Kq. Plead ^ 31, &c. 

1 Mitford, Eq. PI. by Jeremy, 16, Lady Shaftsbary u. Arrowsmith, 
4ToS 71. — Mr. Fonblaiique has made some remarks upon the nature 
and dangers of this branch of Equity jurisdiction, which are certainly 
entitled to serious consideration. There is,” says he, no branch of 
equitable jurisdiction of more extensive application than that which en- 
forces discovery , and, where kept within Us due limits there is none more 
conducive to the claims of justice To compel a defendant to discover 
that which may enable the plaintifl to substantiate a just, or to repel an 
unjust, demand, is merely assisting a right, or preventing a wrong. J3ut, 
as the must valuable institutions are not exempt from abuse, this power, 
which ought to be the instrument of justice, may be rendered the instru- 
ment of oppression. A plaintiff, by his bill, may, witliout the It ist founda- 
tion, impute to the defendant the foulest frauds, or seek a discovery of 
transactions, in which he has no real concern ; and when the defendant 
has put in his answer, denying^the frauds, or disclosing transactions, (the 
disclosure of which may materially prejudice his interest,) the plaintiff 
may dismiss his hill with costs, satisfied with the mischief he may have 
occasioned by the publicity of his charge, or with the advantage which he 
may have obtained by an extorted disclosure. The rule, w hich requires 
the Bigoatore of counsel to every bill, affords every security against such 
an abuse, which forensic experience and integrity can supply ; but it can- 
not wholly prevent it. The Court alone can counteract it; and, in vindi- 
cation of Its process, must feel the strongest inclination to interpose its 
authority.” 2 FonhI. Eq. B. 6, ch .3, J 1, note (a.) 

2 Finch V- Finch, 2 Ves. 492 ; Montague v. Dudman, 2 Yes. 398 ; March 
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or defeucfiTof a suit^ Buiy in general, it seein^>nea(U|)t 
saiy, ir order to maintain a bill of discovery, that ah 
notion should be alreadj^oommenced in another Court, 
Ito which it should be auxiliary. There are exceptions 
to this rule, as where the object of discovey is to ascei^ 
tain who is the proper party against whom the suit 
should be brought. But these are of rare occurrence.® 

§ 1484. One of the defects in the administration of 
justice in the Courts of Common Law arises from their 
want* of power to compel a complete discovery of the 
material facts in controversy by the oaths of the parties 
in the suit® And hence, (as we have seen,) one of the 
most important and extensive sources of the jurisdiction 
of Courts of Equity, is their power to compel the parties, 
upon proper proceedings, to make every such disco- 
very.^ 

§ 1486. Anothfr defect of a* similar nature is the 
want of a power in the Courts of Common Law to com- 
pel the production of deeds, books, writings, and other 
things, which are in the custody or power of one of the 
p.iities, and aro material to the right, title, or defence 


r. Dafidson, 9 I’aige, 580; Many v Beekman Iron Company, 9 Paige, 
188 It would be otherwiae if the bill were for relief as well as diaco- 


very Ibid 

1 Peck V Ashley, 13 Mete. 478. 

® Moodaly w. Moreton, 9 Dick R 653; Angell v» Angell, I Sirn. & 
Stn. 83 , Mendes v. Barnard, 1 Dick. 05 ; City of London v. Levy, 8 \e8. 


104 

’ 3 Black. Comm. 381, 382 , 2 Fonbl. Eq. B 6, ch. 3, $ 1. [In Massa- 
chusetts, by a recent Statnte, either party to any civil action at lavr, may 
file interrogatories to the adverse parly for the discovery of facts or docu- 
ments material to the bupport or defence of the suit, to be answered on 
oath State 1851, c. 833, ^ 98, Stat. 1859, o. 319, ^ 61.] 
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of the Sther.' This defect is also remediable in Courts 
of Egaily, which will compel the production of such 
books, deeds, writings, and oti^ things.^ 

$ 1486. The Roman Law provided similar means, 1^. 
the oath of the parties, and by a bill of discovery to 
obtain due proofs of the material facts in controversy 
between the parties. There seem originally to have 
been three modes adopted for this purpose. One was 
upon a due act of summons to require the party, with- 
out oath, to make a statement, or confession generally, 
relative to a matter in controversy. Another was to 
require him to answer before the proper Judge to cer- 
tain interrogatories, propounded in the form of distinct 
articles, which the Judge might, in his discretion, order 
him to answer upon oath. The third was, to require 
*he adverse party to answer upon oath, as to the fact 
in controversy ; the party, applying for the answer 
consenting to take the answer so given upon oath ns 
truth. On this account it was called the decisive or 
decisory oath; and it admitted of no countervailing and 
contradictory evidence. In the two former cases other 
proofs were admissible.^ Ubicunque judkem octjailas 
moverUj deque oportere fieri irdtrrogdknmy duhium non 
psL* Vokdt Prador addringere eum^ qm convemiiWy ex 
sua in Judkio responsione, vt vel confitendo, vel mmtiendo, 
sese oneret? 

$ 1487. In the Roman law bills of discovery were 
called Aetiotm ad ezhihendum, when they related to the 


* S Blade. Comm. 382 , Com. Dig. Chancery, 3 B. 

>Ilnd. 

» 1 Domat, B. 1 , tit. 6, ^ 6, p. 458, 459 ; Id. ^ 5, ait. 4, 5. 

4 Dig. Idb. 11, tit 1,1. 21. 

5 Dig. Lib. ll,tit],L4. 
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prodacHoa of things, or dhods, or documents, ip whioli'' 
another j^drSon had an interest.^ When they required 
the answer of the party on oath to Interrogatories^ ^ey 
Vrete ^lled Jdioneainterr<^atori(B.* It seems that,' origin- 
ally, interrogatory actions might be propounded at any 
time before suit brought by any party having any inte- 
rest But we are informed in the Digest, that, in*the 
time of Justinian they had become obsolete, and inter- 
rogatories were propounded only in cases in litigation. 
InterrogalorUs autm aetiombm hodih nan utimur, qtda 
nemo cogUur ante judicium de (>uo jure aUqrnd responder e, 
Ideoque minus frequeidantur, et in desuetudinem dbierunf. 
Sed tantimmodo, ad probationer litigabribus suffieiunt m, 
qua ab adversd parte expressa futrint apud judkes, vd in 
hereditatibus, vel in aUis rebus, quw in causis veriwntur? 
The Roman law also required that the party seeking a 
discovery of facts should have a legal capacity to sus- 
tain himself in Court ; and that the discovery should 
respect some right of action.* It does not seem import- 
ant further to trace out the analogies of the Roman 
Law on this subject ; and, with these brief hints, show- 
ing the piobable origin of the like proceedings in our 
Courts of Eejuity we may return to the subject of bills 
of discovery. * 

$ 14SS. As the object of this jurisdiction, in cases of 
bills of discovery, is to assist and promote the adminis- 
tration of public justice in other Courts, they are greatly 
favored in Equity, and will be sustained in all cases 
where some well founded objection does not exist 

1 Pothier, Pand, Lib. 10, tit. 4, n. 1 to 7 ; Id. n. 8 to 30. 

8 Poihicr, Pand. Lib. 11, tit. 1, n. 1 to 84, and note (8.) 

3 Pothier, Pand. Lib. II, n» dt ; Dig. Lib. 11, tit. 1,1. 1, ^ 1. 

4 Puihier, Pind. Lib. 11, Ut. 1, n. 13, 15. 
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against^the exori^e of the jariediction.^ We shxill, 
therefore, proceed to the considdration of some of the 
circumstances which may constitute an objection to 
such bills^ leaving the reader silently to draw the corn 
elusion, that^ if none of these, nor any of the like na> 
tore, intervene, the jurisdiction to compel the discovery 
sought, will bo strictly enforced. 

$ 1489. The principal grounds upon which a bill of 
discovery may be resisted, have been enumerated by 
a learned writer, as follows. (1.) That' the subject is 
not cognizable in any Municipal Court of J ustice. (2.) 
That the Court will not lend its aid to obtain a dis- 
covery for the particular Court for which it is wanted. 
(3.) That the plaintiff is not entitled to the discovery 
by reason of some personal disability. (4.) That the 
plaintiff has no title to the character in which he sues. 
( 5 .) That the value of the suit is beneath the dignity of 
the Court (C.) That the plaintiff has no interest in the 
subject-matter, or title to the discovery required, or that 
an action will not lie for which it is wanted. (7.) That 
the defendant is not answerable to the plaintiff; but 
that some other person has a right to call for the disco- 
very. (8.) That tho policy of the law exempts the 
defendant from the discovery. (9.) That the defendant 
is not bound to discover his own title. (10.) That 
the discovery is not material in the suit (11.) That tho 
defendant is a mere witness. (12.) That the discovery 
called for would criminate the defendant.’ Some of 


1 1 Madd. Ght Pt* 160 to 178; Joreoiy on £q. Jorisd. B. 2, ch. 1, p. 
257 to 262. 

3 Cooper, Eq. PI. ch. S, ( 3, p. 18D, 190. See aho Mitf. Eq. PI. by 
Jeremy, 185 to 200; Com. Dig. Chancery^ 3 B. 2 ; Jeremy on £q. Juried. 
B. 2, ch. 1, ^ 3| p. 268; 200 ; Story on Eq. Plead. ^ 510 to 601. 
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these grounds of objection are^ equally {applicable tq/ 
bills asking fbr relief ; and others are so obviouii^ np<Bi 
the mere statement of them, as to require no 
exposition. It may, however, be proper to ui^ild the 
j^cinciples with more particularity, by which a few of 
them are governed. 

§ 1490. In the first place, it must clearly appear 
upon the face of the bill, that the plaintiff has a title to 
the discovery which he seeks ; or, in other words, that 
he has interest in the subjecbmatter, to which the dis- 
covery is attached, capable and proper to be vindicated 
in some judicial tribunal.' A mere stranger cannot 
maintain a bill for the discovery of the title of another 
person. Hence, an heir at law cannot, during the life 
of his ancestor, maintain a bill for a discovery of facts 
or deeds material to the ancestor’s estate ^ for he has no 
present title whatsoever, but only the possibility of a 
future tiUe.^ Nor has a party a right to any discovery. 


1 Brown v. Dudbridge, 2 Bro. Ch. R. 321, 322 ; Cooper, PL eh. 3, 
p 166, 167, 171| 194, 195; Brownsword v. Edwards, 2 Yes. 243, 247; 
Miif. £q. PL by Jeremy, 154| 150, 157, 187; Story on Eq. PJead. ( 503 
to 508. 

s* Cooper Eq. PI. ch. 1| ^ 4, p. 58 ; Ibid. ch. 3, p. 197 ; Mitf. Eq. PJ. 
by Jeremy, 189 to 191 ; Boden v, Doie, 2 Yes. 445. But see Metcalf v. 
Hervey, 1 Yes. 248 ; Ivy v, Kekewick, 2 Yes. jr, 679 ; Glegg o. Legb, 
4 Madd. K. 193, 208 ; Jeremy on £q. Jurisd. B. 2, ch. 1, p. 262, 263. 
Yet it has been held, that, if the discovery sought is of a matter which 
would show the defendant incapable of having any interest or title, as, for 
example, whether the defendant, claiming real estate under a devise, is an 
alien, and consequently incapable of holding it, a bill of discovery will 
he. Milford, £q. PI. by Jeremy, p. 197 ; Attorney-General v. Duplessis, 
Parker, R. 144, 155 to 162. l^he ground of the decision seemed to be, 
that the disability of alienage is neither a penalty nor a forfeiture. Ibid. 
163, 164. And this decision was affirmed in the House of Lords. 5 Bto. 
Pgrl. K. 91 ; S. C. 2 Yes. 286. Lord Hardwicke, however, held a differ- 
ent doctrine in the case of Duplessis, and insisted that she was sot bound 
to discover whether she was au alien. Finch s. Finch, 2 Yes. 494. Mr. 
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except of facts and deeds, and writings necessary to his 
own title, or under which he claims ; for he is not at 
liberty to pry into the title of the adverse party.^ 

§ 1491. Even an heir at law has not a right to the 
inspection of deeds in the possession of a devisee, unless 
he is an heir in tail ; in which latter case he is entitled 
to see the deeds creating t'le estate tail, but no further.* 
On the other hand, a devisee is entitled against the 
heir at law to'a discovery of deeds relating to the estate 
devised® 


Wigrarn, in liib recent Treatise on the Law of Discovciy, (which did not 
reach iny hands until after the text had been prepared fur the press,) lays 
down the follow ing as fuiidimciital propositions on this subject. (1.) It 
IS tne ri>:ht, as a general rule, of the plaintifT in Equity, to examine the 
Oefendant upon oath, as to all matters of fart, which being well pleaded 
in the bill, are material to the proof of the plaintilFs case, and which 
the defendant docs not, by his foim of p’eadiiig, admit. (2 ) Courts of 
Equity, as a general rule, oblige a defendant to pledge his oath to the truth 
of hib defence , with this (if a) qualification, the right of a plaintiff m 
Equity, to the benefit of the defendant's oath, is limited to a discovery of 
such material facts as relate to the plaintifTs case ; and it does not extend 
to the discovery of the manner in which, or of the evidence by means of 
which, the defendant’s case is to he established, or to any disco\ery of the 
defendant’s evidence. Wigram, Points in Law of Discovery, p. 21, 22 , 
Story on Eq. Plead. ^ 572 lo 574. 

1 Cooper, Eq. PI. ch. 3, p. 171, 173, 194 ; Sackvill i\ Aylcworth, 1 Vern. 
P. lO'i; Dursley v. Filzhardinge, 6 Ves, 260; Allan o. Allan, 15 Vrs. 131. 
See Haskell v. Haskell, 3 Cush. 540. 

2 Cooper, Eq. PI. ch. 1, ^ 4, p. 58, 59; Ibid. ch. 3, J 3, p. 197, 198; 
Shaflbhury V. Arrowsmith, 4 Ves. 71. — In Shaftsbury v Arrowsmith, 
(4 Ves. 71,) Lord Rosslyn explained the ground of the doctrine in favor 
of the hnr in tail , that it w’as removing an impediment which prevented 
the trial of a legal right. Ho afterwards added* “Permitting a general 
swecqiiiig survey into all the deeds of the family would be atlcndtd with 
very great danger and mischief , and where the person claims as heir of 
the body, it has been very properly stated, that it may show a title in 
another person, if the ontail is not well barred.” 

3 Cooper, Eq. Pi. ch. 1, § 4, p. 59; Ibid. ch. 3, ^ 3, p. 197, 198 ;*2 
Fonbl. Eq. B. 6, ch. 3, $ 2. 
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$ 1492. The reason of this distinction may not at 
first view be apparent Bat the ground upon which it 
is asserted is this. The title of an heir at law is a p i#?" 
legpl title. All the family deeds together would not 
make his title better or worse. If he cannot set aside 
the will, he has nothing to do with the deeds. He 
must make out his title at law, unless there are incum- 
brances standing in his way, which, indeed, a Court of 
Equity would remove, in order to enable him to assert 
his legal title*. But, in the case of an heir in tail, a will 
is no answer to him ; although a will established is an 
answer to an heir at law. An heir in tail has, beyond 
the general right, such an interest in the deed creating 
the entail, that he has a right to the production of it. 
But an heir at law has no interest in the title-deeds of 
an estate, unless it has descended to him.^ 

§ 1403. On the other hand, a devisee, claiming an 
estate under a will, cannot, without a discovery of the 
title-deeds, maintain any suit at law. The heir at law 
might not only defeat his suit, by withholding the 
means to trace out his legal title, but might also defend 
himself at law by setting up prior outstanding incum- 
brances. And thus he might prevent the devisee from 
having the power of trying the validity of the will at 
law.2 Whether this distinction is well founded, may, 
perhaps, be thought to admit of some question. That 
the devisee should, in such a case, be entitled to a dis- 
covery, seems plain enough. That the heir at law is 
not equally well entitled to a discovery of the deeds, 


1 Shafishury v. Arrowsmitii, 4 Yes. 67, 70, 71 ; S Fonbl. £q B. 6, ch, 
3, § H and notrs (h ) 

3 ftuchess o\ Nowcdstlc v. Lord Pelham, 8 Viner, Abrid. Ihscovety M. 
p). 12 , 1 Bro. Pcirl. Cas. 302 ; Cooper, Eq. FI. ch. 1, $ 4, p. 59. 
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under Vhich the estate is claimed, in order to ascertain 
the extent to which he is disinherited, may not appear 
quite so plain.^ 

§ 1493 a. In the next place, the party must not only 
show that he has an interest in the subject-matter of 
the bill, to which the required discoA'ery relates, but he 
must also state a case, which will, if he is the plaintiif 
at law, constitute a good ground of action, or if he is 
the defendant at law, show a good ground of defence, 
in aid of which the discovery is sought. ’ If it is clear 
that the action or the defence is unmaintainable at law. 
Courts of Equity will not entertain a bill for any dis- 
covery in support of it ; since the discovery could not 
be material, but must be useless.'* This, however, is so 


^ It is obvious that the distinction is not satisfactory to Mr. Fonblanque. 
In ‘J Foiibl. Eq. B. 6, ch. 3, ^ 2, note (r/,) he says: ‘‘And an heir at law, 
ahhoiJijh not entitled to come into Equity upon an ejectment bill for pos- 
se^sion ; yet he is entitled to come into equity to remove terms out of the 
way, which would otherwise prevent hia recovering possession at law; 
and also has a right to another relief, before he has established his title at 
law, namely, that the deed and will may be produced, and lodged in pro- 
per hands for his inspection ; for any heir at law has a right to discover, by 
what means and under what deed he is disinherited.” For this he relies 
upon Harrison v. Southcotc, (1 Atk. 539,540,) where Lord llardwicke 
asserts the proposition in the same language ; and Floyer u. Sydenham, 
(Select Cas, in Ch. 2,) which i.s directly in point. If it were clear, that, 
if the will were established the title of the heir would be gone, the objec- 
tion to a bill of discovery by him might not be unreasonable; for, then, he 
would have no title to the estate, and, of course, no title to a discovery of 
the deeds of it. But it may depend upon the very terms of the instru- 
ment, as a settlement, or the boundaries stated in different deeds, where 
the purchase has been of different parcels at different times, whether be is 
disinherited or not. In such a case, an inspection may be very important 
to him. See Cooper, Eq. PI. ch. 3, ^ 3, p. 198 ; Aston v. Lord Exeter, 
C Ves. 288 ; Hylton v. Morgan, 0 Ves. 294. 

5 Debigge r. Lord Howe, cited Miif Eq. PI. by Jeremy, 187, and cited 
also in 3 Bro. Ch. R. 155 ; Wallis v. Duke of Portland, 3 yfes. jr. 494 ; 
Lord Kensington v. Mansell, 13 Yes. 240 ; Story on Equity Pleading, 
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dolicate a function, that Courts of Equity will not un- 
dertake to refuse a discovery upon such grounds, upjlBSS 
the case is entirely free from doubt. If the poi^ Ibe 
fairly open to doubt or controversy, Courts of Ilquity 
will grant the discovery, and leave it to Courts of Law 
to adjudicate upon the legal rights of the party seeking 
the discovery.^ 

§ 1494. In the next place, Courts of Equity will not 
entertain a bill for a discovery, to aid the promotion or 
defence of any suit which is not purely of a civil nature. 
Thus, for example, they will not compel a discovery in 
aid of a criminal prosecution ; or of a penal action ; or 
of a suit in its nature partaking of such a character ; 
or in a case involving moral turpitude ; for it is against 
the genius of tlie Common Law to compel a party to 
accuse himself ; and it is against the general principles 
of Eijuity to aid in the enforcement of penalties or for- 
feitures.* 

§ 319, 556 to 559 ; Macaulay v, Shackell, 1 Bligh, R. (N. S.) 120 ; Tho- 
mas V. Tyler, 3 Younge & Co)). 255 ; Hare on Discovery, 43 to 46. 

^ Thomas v. Tyler, 3 Younge & Coll. 255, 261, 252; Hare on Disco- 
very, 43 to 46 ; Story on Equity Pleading, ^ 560 to 56S. If the bill Hied 
by a (letVndaiit at law suggests specific defects in the‘ title of his adversary, 
the di&rovory will be granted, although the case made by the bill is not 
the nssortion of an alHrmativo title in the party bringing the bill. Smith 
V. Duke of Beaufort, 1 Phillips, Ch. R. 209. 

3 Milford, Eq. PI. by Jeremy, 186, 193 to 198 ; Wigram on Discovery, 
2(1 edit. p. 61, ^ 130, 131 to 134; 1 Madd. Ch. Pr. 173, 174; Cooper, 
Eq. PI. ch. 3, ^ 3, p. 191, 192, 202, 203, 205, 20G ; MoAaguo v. Dud- 
man, 2 Vfs. 398 ; Thorpe r. Macauley, 5 Madd. R. 229, 230 ; Shackell r. 
Macaulay, 2 Sim. & Stu. 79 ; S. C., 1 Bligh, R. (N. S.) 96; (Jlaridge 
r. lloare, 14 Ves. 61, 65; U. States v. Bank of Virginia, 1 Peters, R. 
100, 101 ; Wallis v. Duke of Portland, 3 Ves. 494 ; Franco t\ Bolton, 3 
Ves. 368; Benyon v. Neltleford, 2 Eng. Law and Eq. R. 117; Earl of 
Suffolk r. Green, 1 Atk. 450; King v. Burr, 3 Mciiv. 11. 693; Finch 
o. Finch, 2 Ves. 492 ; Jeremy on Eq. Jurisd. B. 2, ch. 1, p. 265 to 
207; Grccnleaf r. Queen, I Peters, R. 138; Horsburg r. Baker, 1 Pe- 
ters, U. 232 to 236 ; llaro on Discovery, p. 131 to 135; Ibid. 140 to 
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§ 1495. In the next place, Courts of Equity will not 
entertain a bill for a discovery to assist a suit in another 


144; Story on Eq. Plead. ^ 521, and note, 522 to 626, 553, 575 to 588, 
591 to 59t, 824| 825, note (1.) Lord Hardwicke, in Montatrue o. Dud- 
manj (2 Yes. 398,) held, that a discovery did nut lie to aid a mandamus. 
In the cases of Thorpe r. Macaulay, 5 Madd. R. 229, 230, and Sliackell v. 
Macaulay, 2 Sim. & Stu. 79 ; S. 2 Russ. R. 550, note, bills of discov- 
ery to aid a suit for a libel, were dismissed, as improper, as they partake 
of a criminal nature. The case of Shackell r. Macaulay was cairicd to the 
House of Lords, where the decision was a0irmed,.so far as it authorized a 
commission to take testimony abroad. 1 Bligh, Rep. (N. S.) 96, 133, 134. 
In Wilmot r. Maccabe, (4 Sim. R. 263,) the A^ice-Chancellor seems to 
hare thought that the decision in the house of Lords in Shackell r. Ma- 
caulay, justified the Court in requiring a disqovery in cases of a civil 
action for libel. Mr. iiarc maintains the same doctrine; Hare on Piscov- 
ery, 110, 117. But it docs not seem to me, that the decision justifies any 

such conclusion. See also Southall r. , 1 Younge, R. 308 ; the case 

of Glynn r. Houston, 1 Keen, H. 329, is directly in point to establish, 
.hat a discovery cannot, in a civil action, be compelled of facts, which 
would subject the parly to penal consequences. Sec also Story on Kq. 
Plead. 'Jk 553, note (3,) 575 to 5b8 ; Ibid. ^ 597, 598. Where the suit in- 
volves penalties, if the plaintiff is competent to waive them, and does 
waive them in his bill of discovery, it is maintainable. Milford, Kq. PI. 
by Jeremy, 195 to 197, 205, 206 ; Story on Kq. Plead. ^ 598. And there 
are other exceptions ; as w'liere the party expressly, by contract, has agreed 
to discover. Ibid.; Haro on Discovery, 137 to 139. There is another 
exccj)tion in regard to forfeitures, deserving notice in this place. It is, that 
a bill of discovery will lie for a disclosure of money lost at play, and of 
tiic securities given for it. But this stands, at least, in modern limes, upon 
the provisions of the Siatulc of 9 Ann. ch. 14, giving a bill of discovery. 
Rawden v. Shadweil, Ambler, R. 268, and Mr. Blunt's note (3) ; New- 
man i\ Franco, 2 Anst. R. 519; Andrews r, Derry, 3 Anst. R. (i34, 635. 
There are, lig^ever, said to be older cases, which support it upon general 
principles. 14 Viner, Abr. D. pi. 3, citing Suckling r, Morlcy, 

Toihill, 84 ; (this is probably a mistake of the true page, in the edition of 
1619; the case will be found at p. 23.) See Ante, ^ 302; I Fonbl. Kq. 
B. 1, ch. 4, ^ 0, note (r.) In Green r. Weaver, 1 Sim. R. 401, it was 
held, that a London broker was compellable to make a discovery in aid of 
an action brought against him by his employer for misconduct, ail hough it 
subjected him to the penalty of his bond, given for bis faithful discliargo 
of his official duties. Another exception (if, indeed, properly coiisidorcd, 
it is an exception) is, where the bill seeks a discovery of a fraud, or of 
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Court, if the latter is of itself competent to grant the 
same reUef ; for, in such a case, the proper exercise of 
the jurisdiction should be left to the functionarfl^ '.of 
the Court where the suit is depending.' ' Neither will 
Courts of Equity entertain such bills in aid of a con- 


fraudulent acts of the defendant ; if they do not subject him to criminal 
proceedings, he is bound to make the discovery. Janson v, Solarte, 
2 Younge & Coll. *132, 136; Hare on Discovery, 140, 142; Green v. 
Weaver, 1 Sim. R. 404, 427, 432. — But see Mitchell v, Koeckor, 1 1 13ea- 
van, 380. See also Story on £q. Plead. ^ 589, and note (3) ; Ibid., ( 505, 
596. [Neither is an excuse for non -prod net ion of documents, that they 
will subject tlie party to a penalty in a foreign country ; although that may 
be his own country. King of the Two Sicilies v. Wilcox, 2 Eng. Law 
and Eq. R. 122.] 

* Mitf. Eq. PI. by Jeremy, 186 ; Cooper, Eq. PI. ch. 3, § 3, p. 101, 192 . 
Dunn w. Coates, 1 Atk.288 ; Anon. 2 Ves. 451 ; Gelston v, lloyt, 1 Johns. 
Ch. R. 547 ; Story on Equity Plead. J 555. Mr. Chancellor Kent, in 
OeKton v, Hoyt, 1 Johns. Ch. R. 547, 518, used this expressive language 
on this point. *^lf a bill seeks discovery in aid of the jurisdiction of a 
Court of Law, it ought to appear that such aid is required. If a Court 
of Law can compel the discovery, a Court of Equity will not interfere. 
And farts, which depend upon the testimony of witnesses, can be pro- 
cured or proved at law, because Courts of Law can compel the attendance 
of witnesses. It is not denied, in this case,^ut that every fact material 
to the defence at law, can be proved, by ordinary means at law, without 
resulting to the aid of this Court. The plainti/Ts did not come here for 
any such aid ; and it ought not to be afforded, unless they call for it and 
show it to be necessary. I should presume, from the bill itself, that 
every material fact relative to the ownership of the vessel, could be com- 
manded without resorting to this Court ; and such trials at law are not to 
be delayed, and discoveries required, when the necessity of buch delay 
and discovery is not made to appear. This would be perverting and abus- 
ing the powcis of this Court. Unless, therefore, the bill states afhrma- 
tivcly, that the discovery is really wanted for the defence at law ; and also 
shows that the discovery might be material to that defence, it does not 
appear to be reasonable and just that the suit at law should be delayed. 
The bill is, therefore, defective and insufficient in this point of view.'* 
But sec March v. Davidson, 9 Paige, R. 580 ; Story on Eq. Plead. J 319, 
w*here it appears that the doctrine is not correct as to mere bills for 
discovery ; but at most applies only where the bill is for discovery and 
relief. 


83 * 
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trovensy, pending before arbitrators ; for they are not 
the regolar tribunals authorized to administer justice, 
and being judges of the parties’ own choice, they must 
submit to the inconveniences incidental thereto.^ But it 
constitutes no objection to a bill of discovery that it is 
to assist proceedings in a Court which sits in a foreign 
country, if in amity with that where the bill is filed j 
for it is but a just exercise of that comity which the 
mutual necessities and mutual convenience of all nations 
proscribe in their intercourse with each other.® Neither 
does it constitute any objection to a bill of discovery, 
that the suit Avhioh it is to <aid, has not yet been com- 
menced ; for it may be indispensable to enable the 
party rightly to f-amo his action and declaration.® 

§ 1496. In the next place, no discovery will be com- 
pelled, where it is against the policy of the law from the 
particular relation of the parties. Thus, for instance, 
if a bill of discovery is filed against a married woman, 
to compel her to disclose facts which may charge her 
husband, it will be dismissed ; for a married woman is 
not permitted to be a'witness for or against her husband 
in controversies with third persons.^ Upon the same 
ground, a person standing in the relation of professional 


1 Cooper, Eq. PI. ch. 3, ^ 3, p. 192 ; Street v, Rigby, G Vcs. 821 ; Story 
on Eq. Plead. \ 554, 555. 

® Cooper Eq. PI. ch. 3, § 3, p. 191 ; Milf. Kq. PI. by Jeremy, 186, 
note (v) ; Daubigny v. Davallen, 3 Anst. R. 407, 168 ; Mitchell v. Smith, 
1 Paige, R. 287. 

3 Moodalay v. Morion, 1 Pro. Ch. R. 469, 571 ; S. C. 2 Dick. 652 ; Coo- 
per, Eq. PI. ch. 3, J .3, p. 192 ; Ante, ^ 1483 ; Story on Eq. Plead. ^ 321, 
560. 

^ Cooper, Eq. PJ. ch. 5, ^ 3, p. 106 ; Lo Texier v. Margrave of Ans- 
pach, 5 Ves. 322; S. C. 15 Vcs. 159 ; Uaron r. Grillard, 3 V. & Beam. 
165 ; Cartwright v. Green, 8 Ves. 405, 408 ; Story on Eq. Plead. ^ 619, 
556, 557. 
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confidence to another, as his counsel or attorney, will , 
not be compelled to disclose the secrets of his client.’ 

$ 1497. In the next place, no discovery will 
pellod, except of facts material to the case, stated by 
the plaintiif j’’ for, otherwise, he might file a hill, and 
insist upon a knowledge of facts wholly impertinent to 
his case, and thus compel disclosures in which he had 
no interest,«to gratify his malice, or his curiosity, or his 
spirit of oppression. In such a case, his bill would 
most aptly be denominated a mere fishing bill. But 
cases of immateriality may be put far short of such 
unworthy objects. Thus, if a mortgagor should seek by 
a bill of discovery, to ascertain whether the mortgagee 
was a trustee or not, that would, ordinarily, be deemed 
an improper inquiry, since, unless special circumshinces 
were shown, it could not bo material to the plaintiff 
whether any trust wofe reposed in the mortgagee or 
not.® 


1 Cooper, Eq. PJ. ch. 5, p. 295, 300; Eq. PI. by Jeroiny, 2S4, 

288 ; Bulslrud v, Letchmere, 2 Freem. 5 ; S. C. 1 Ch. Cas. 277 ; Park- 
hurst V. Luwten, 2 ISwanst. 104, 210 ; Sandfonl v Remington, 2 Ves. jr. 
lh‘J. — Lord Kedesdale (.Mitf. Eq. PI. by Jeremy, 288) says . “ If a bdl 
seeks a discovery of a fact from one whose knowledge of the fact was de- 
rived from the confidence reposed in him, as cuunbol, attorney, or arbitra- 
tor, 1 m* may plead in bar of the discovery, that his knowledge of tlie fact 
was so obtained.” Mr. Cooper (Eq. PI. ch. 5, p. 300,) adopts similar 
language. In the cases referred to by Lord Redesdale, 1 do not find arbi- 
trators mentioned ; nor do 1 find that arbitrators are exempted from dis- 
closing facts, which have been staled before them ; but only from stating 
the grounds of their award. See Gregory v. Howard, 3 Ksp. if. 113; 
Ilabcrshun v, Tioby, 3 Esp. 11. 38 ; Slack v, Buchanan, Peake, R. 5 ; 
Brown r. Llrown, 1 Vorn. 158, 159; Story on Eq. Plead. ^ 231, .599 to 
003 ; Russell v. Jackson, 8 Eng. Law’& Eq. 11. 69; Adams r. Barry, 
2 Y. & Coll. N. R. 107. 

- Sec Finch v. Finch, 2 Ves. 492; Gelston r. Hoyt, 1 Johns. Ch. R. 
548, 519 ; Story on Eq. Plead. ^ 319, 565. 

3 Cooper, Eq. PI. ch. 3, ^ 8, p. 198 to 200 ; Montague v. Dudman, 
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$ 1498. .In general, arbitrators are not compellablo 
by a bill of discovery to disclose the grounds on which 
they made their award ; for (it has been said) it would 
be a great inconvenience to compel them to set forth 
the particular reasons of their decision ; and it would 
be a discouragement of suitable persons to take upon 
themselves such an office.' Perhaps a stronger ground 
against it is, that the arbitrators are not obliged by law 
to give any reason for their award j and if they act with 
good faith, being the judges chosen by the parties, their 
decision ought, ordinarily, to be conclusive.® But if 
they are charged with corruption, fraud, or partiality, 
they must answer to that.’’ 

§ 1499. In thf* next place, it is ordinarily a good 
objection to a bill of discovery, that it seeks the dis- 
covery from a defendant who is a mere witness, and has 
no intere.st in the suit ; for, as he may be examined in 
the suit as a witness, there is no ground to make him a 
party to a bill of discovery, since his answer would not 
be evidence against any other person in the suit' 

§ 1000. There are some exceptions to this rule, as to 
witne.'ises, but they are all founded upon special circum- 
stances ; and, in general, they do not seem applicable 
to mere bills of discovery, but only to bills for dis- 


9 Ves. 399; Muford, Eq. PL by Jeremy 191, 199; Har\cy r. Morris, 
Rep. Temp. Finch, 214 , Story on Eq. Plead. ) 565. 

1 2 Cooper Eq. PL ch. 3, ^ 3, p 201 ; Steward r. East India Company, 
2 Vern. 3b0 ; Anon. 3 Atk. 614 , Ante, ^ 1457, IjOf), note ; Story on Eq. 
Plead. ^ 519, 509, 825, note (1.) 

2 Tutenson e. Peat, 3 Atk. 529 , Ante, ^ 1151 lo 1156. 

3 Ibid.; Ives v. Metcalfe, 1 Atk. 63. 

4 Cooper, Eq. PL ch. 3, ^ 3, p. 200, 201 ; Fenton v. Hughes, 7 Vcs. 
287; Miif. Eq. PJ. by Jeremy, 188; Neuman v. Godfrey, 2 JJr<^. (>h. R. 
332 to 331 ; Cookson «. Ellison, 2 Bro. Ch. R. 252 ; Story on Eq. Plead. 
§ 234, 262, 323, 519, 570. 
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covery And relief. Thus, if arbitrators are made parties 
to a bill to set aside an award, it is a good ground of 
objection on their part that they are mere witneistes.^ 
But if the bill charges them with corruption, fraud, or 
other gross misconduct, then they are compellable to 
make the discovery, and to answer the bill. For they 
shall never bo permitted to deprive the injured party of 
their evidence, by their own fraud or gross misconduct ; 
and if the case is maintained, they will be held liable 
for costs.^ So an Attorney or Solicitor, who assists his 
client in obtaining a fraudulent deed, although a mere 
witness, may be made a party, and compelled to make 
a discovery.® 

§ 1501. Another exception is, the case of making the 
secretaries, book-keepers, and other officers of a corpo- 
ratiofa, and, under certain circumstances, even other 
members of the corporation, parties to bills of discovery 
and relief, also to bills for discovery merely against the 
corporation. The ground, upon which this exception 
has been maintained is, that a corporation, being an arti- 
ficial person, cannot be compelled to make any discovery 
on oath, but only under its common seal ; and, therefore 
it cannot make any satisfactory answer, nor be liable 
for perjury for any false answer. By making the sec- 
retary or other officer of the corporation a party, an 
answer under oath may bo obtained from those persons 


^ Story on Eq. Plead. ^ 235, 323, 519. 

Cooper, Eq. PI. ch. 3, ^ 3, p. 262 ; Milf. Eq. PI. by Jeremy, 161, 
188, 189 ; Clucot v. Lequesne, 2 Ves. 316, 318 ; Lins^ood v, Crouchcr, 
2 Aik. 395 ; Lonsdale w. Liitledale, 2 Ves. jr. 451 ; Dummer e. Corpo- 
ralion of Chippenham, 14 Ves. 259; Story on Eq. Plead. } 235, 393, 519, 
5/0. t • 

3 Cooper, Eq. PI. ch. 3^^ 3, p. 901 ; Milford, Flq. PJ. by Jeremy, 189; 
Bonnet v. Vnde, 2 Atk. 324 ; Bowles v. Stewart, 1 Sch. & Lefr. 297. 
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as to t!ie facts iirithia their knowledge. Besides, their 
answer may enable the plaintiff to arrive at the means 
of obtaining better information.* Some dissatisfaction 
has been expressed with this mode of reasoning. ' The 
first of the grounds is extremely questionable ; and, if 
it were now to be considered for the first time, it would 
hardly he deemed correct. The latter ground is very 
singular ; for it assigns as the ground of making a per- 
son, who is a witness, a defendant, that it is in order to 
enable the plaintiff to deal better and with more success, 
with the other parties upon the record ; a ground 
wholly repugnant to the general principles of Courts of 
Equity on the subject of parties.® The doctrine, how- 
ever, is now so firmly established, that it is (practically 
speaking) impossible to overturn it.* 


A Wych V. Meal, 3 P. Will. 311, 312 ; Milf. Eq. PI. by Jereiny, 188, 
189 ; Anon. 1 Vcrn. 117 ; Story on Eq. Plead. ^ 235. 

* Ponton V. Hughes, 7 Ves. 288 to 201 ; Diimmcr v. Porporalion of 
Chippenliam, 14 Ves. 252. — Lord Eldon has commented strongly on the 
doctrine of this exception in Fenton v, Hughes (7 Ves. 280 ;) and the 
statement in the text is drawn from his jodgn^pnt in that cn.se. 

3 Ibid. In (be late case of Glascott v. Copper Miners’ Company, 11 
Simons, U. 305, which was a bill for a discovery, by a defendant, in aid of 
an action at law, Sir L. Sbadwel! said : ‘‘Then the question is, whether 
such a bill can be sustained ? In my opinion there is abundance of au- 
thority for sustaining such a bill. It is very remarkable that the second 
edition of Lord Redesdale’s Treatise, which was published in the year 
1787, contains, word for word, the same passage as we find in the fourth 
edition which was published in his lifetime, and with his sanction, and 
which, therefore, does clearly show, that his Ijordshp did, after the lapse 
of forty years, entertain the opinion, which he published in the year 1787. 
Lord ReQj||^aie was a great observer of what took place in this Court ; 
and we can hardly suppose, that he forgot the cases in which he himself 
had been engaged as counsel, as he was in Moodalay v. Morton, which 
was heard in 1785. Now, though it may bo perfectly true, that the obser- 
vation made by Sir John Leach, in the caso^of Angell v. Angeli, may 
have contained very good reasons why the demurrer should have been 
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$ 1502. In the next plaee, a defendant may object 
to a bill of discovery, that be is a hona fide purchaser of 
the property for a valuable consideration, witba# ' no> 
tice of the plalbtiiTB claim. We have already had oc- 
casion to take ‘notice of this protection which .Courts of 
Equity throw round innocent purchasers; and that it 
applies not only to bills of relief, but to bills of disco- 
very.* To entitle himself to this protection, however, 
the purchaser must not only be Ixym fide, and without 
notice, and for a valuable consideration, but he must 
have paid the purchase-money.® So, he must have 


allowed, so far as it was a bill fur a commission, still his Honor’s opinion, 
supposing it to be right, would be no authority against the proposition 
which is involved in the decision of that case, namely, that a bill for dis- 
covery only, may be filed against a corporation and its officers. And it 
appears to me, that any observations, which were made upon the collateral 
point eoncerniiig the comtiiissions, have nothing at all to cUf with the ques- 
tion whether a bill of discovery only may be filed against a company and 
its officers. Then the language of Lord Redesdale in both the editions to 
w'hich 1 have referred, is in tho most general form : * li has been usual,’ 
says Ills Lordship, * where a discovery of entries in the books of the cor- 
poration, or of any act done by the corporation, has been necessary, to 
make tlicir secretary, or book-keeper, or other officer, a party.’ And, if 
you make any other officer than a secretary or a book-keeper a party, 
which tins language plainly imports, it seems to follow that you may 
make, not only the secretary, but the governor, and the deputy-governor, 
&c., and any other person a party, with respect to whom there is an aver- 
ment that he has, or that he and others have, in their custody, books and 
papers which relate to the matters in the bill mentioned, and whereby the 
truth of these matters would appear. And 1 cannot but think, notwith- 
standing all ibat has been said on ibis subject, that I am actually bound by 
the authority which I find, which 1 must take to h,ave been considered as 
the law, for the length of time from 1787 to 18d7, and which I, myself, 
have always understood to be the law of the Court.’' 

1 Ante, ^ 84, c., 108 a., IIU, 381, 40U, 434, G30, C.31 ; McNeil i\ Ma- 
gee, 5 Mason U. 260, 270 ; Jeremy on Kq. Jurisd. H. 1, p. 2^3, 264 ; 
Cooper, Eq. PI. cb. 5, p. 300; Mitford, Eq. Pi. by Jeremy, 274, 275. 
Mr. Hutler’s note to Co. Litt.OOOf 6., note 1, ^13; Suuhope v. Earl 
Varney, 2 Eden, U. 81. 

^ Wood n. Mann, 1 Sumner, R. 506 ; Flagg u. Mann, 2 Sumuer, R. 



996 EQVIT7 JDPISPRUDENCB. [CE. ZUT. 

purchlsed the legal title,, and not be a mere purchaaer 
without a semblance *of tide; for even the purchaser of 
an Equity is bound to take notice of, and is bound by, 
a prior Equity and between Equities,* the established 
rule is, that he who has the prior Equity in point of 
time, is entitled to the like priority in point of right.* 
But it is not indispensable to protect himself against a 
bill of discovery, that he should be the purchaser of a 
legal title. . For the rule in Equity is, that, if a defend- 
ant has in conscience a right, equal to that claimed by 
the person filing a bill against him, although he is not 
clothed with a perfect legal title, this circumstance, in 
his situation as defendant, renders it improper for a 
Court of Equity to compel him to make any discovery 


467; Ante, e. ; Mr. Butler’s note to Co. Lilt. 21)0 7i.,note (I,) ^ 13; 
Stanhope v, F.arl Varney, 2 Eden, U. 81 ; Willoughby r. Willoughby, 1 
Term 11. 703, 707. In this last ca<(e, Lord Ilurdwicko said : In the first 
place, he must be a purchaser for a prirr pnul or for a ? ahinhh consUleru^ 
tlon. He must be a purchaser honn fule, not alTecled with any fraud or 
collusion, lie must be a u'lthoui notici of the prior conveyance, 

or of the prior charge or incumbrance ; for uofirt iiiaKcs linn como in 
frauduh utl tf And here, when I speak of a purchaser for a valuable con- 
sideration, I include a mortgagee, for he is a purchaser pro tanto. If he 
has no notice, and happens to take a defective conveyance of the inherit- 
ance, defective either by reason of some prior conveyance, or of some prior 
charge or incumbrance, and if he also take an assignment of the term to a 
trustee for him, or to himself, where he takes the con\eyance of iho inhe- 
ritance to his trustee, iii both these cases he shall have the benefit of the 
term to protect him ; tiiat is, he may make use of the legal estate of the 
term to defend his possession, or, if he has lost his possession, to recover 
it at common law, notwithstanding that his adversary may at law have the 
strict title to tiic inheritance.’* Maundrell v, Maiindrell, 10 Yes. 21G, 250, 
260,270 ; Jones v. Bowles, 3 Mylne h Keen, 681, 590, .'’>07, 508. 

) Valtier r, Ilinde, 7 Peters, 252, 271. But sec Payne v, Compton, 
2 Younge & 457 ; Story on Eq. P). ^ 604 to 805. 

2 Fitzsimmons v. Ogden, 7 Cranrh, 2; Ante, ^ 57 a ; Boone v. Chiles, 
10 Peters, R. 177 ; Payne v, Compton, 9 Younge & Coll. 157 ; see Ante, 
^04 r, 410, 434,630,631. 
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whioh may hazard his It seems that a judgment 
creditor, proceeding ia mMnm, does not^ in the view of 
a Court of Equity, stand in that positioft in he 
requires or reoeiyes the same favor as a purchaser whose 
right is enforced through the conscience of the other 
party.® 

§ 1503. In short, Courts of Equity will not take the 
least step imaginable against an innocent purchaser in 
such a predicament ; and wiU, on the other hand, allow 
him to take eveiy advantage which the law gives him; 
for there is nothing which can attach itself upon his 
conscience, in such a case in favor of an adverse claim.® 
Where Courts of Equity are called upon to administer 
justice upon grounds of Equity against a legal title, 
they allow a superior strength to the legal title, when 
the rights of the parties are in conscience equal. And, 
where a legal title may be enforced in a Court of ordi- 
nary jurisdiction, to the prejudice of an equitable title, 
Courts of Equity will refuse assistance to the legal'tiUe* 
against the equitable title, when the rights are in con- 
science equal.^ On the other hand, if a plaintiff comes 


^ Mitford, Eq. PI. by Jeremy, 199 ; Story on Eq. Plead. } 603, 604, 
601 805 , Ante, ^ 64 c and note. 

3 Langton v. Horton, 1 Hare, K. 547, 563 ; Doe, dem, ; Coleman o. 
Britain, 2 B. & Aid. 93; Skeeles r. Shearly, 8 Sim. R. 153; S. C. 3 
Mylno & Cr. 112 ; Story on Eq. PI. ^ 807 a, 

^ 3 Jerrard v. Saunders, 2 Yes. jr. 458 ; Wood v. Mann, 1 Sumner, R. 
B07 to 509. 

< Mitford, Eq. PI. by Jeremy, 199, 200; Wortley e. Birkhead, 2 Ves. 
573, 571 ; Ante, ^ 415. — See on this point, Ante, $ 67 a, p. 75, 70, and 
note (2), ^ 410, note (1,) 436, 630, 631, note (2). The only recognized 
exceptions are in favor of a^plaintiOT against a judgment creditor, holding 
the estate on his judgment, and in favor of a dowrehs against an innocent 
purchaser. Ibid. See Wood v# M4nn, 1 Sumner, K. 507 to 509. 
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into Equity, seeking relief upon a legal title, against 
a Ima fide purdiaser of an equitable title, if he is enti- 
tled to relief iti such a case, (which is perhaps doubtful,) 
still he must obtain it upon the strength of his owp 
case, and his own evidence; and he is not entitled to 
extract from the conscience of the innocent defendant, 
any proofs to support it.’ 

$ 1503 a. And not only is a Iona fide purchaser for 
n valuable -consideration without notice, protected in 
Equity against a plaintiff seeking to overturn that title ; 
but a purchaser with notice, under such a hofna fide 
purchaser without notice, is entitled to the like protec- 
tion. For, otherwise, it would happen, that the title of 
such a Iona fide purchaser would become unmarketable 
in his hands, aiid consequently he might be subjected 
to great losses, if not utter ruin.* 

§ 1503 h. The question sometimes arises as to who 
is to be treated as a Iona fide purchaser in the sense 


^ See Senhouse v. Lari, 3 Yes 450 Lord Lou(;hborough, m Jerrard 
V. SauDders, (3 Yea jr. 458,} said I belieye it is deci led that you can- 
not even have a bill to perpetuate testimony agam«)t him ” [a purchaser 
for a valuable consideration without notice.] The case of bourne v 
Clif^n, cited 3 Yern. 159, S. C. 1 Eq. Abr. 351, certainly favors that doc- 
trine. But the case was not decided on any such point. And Lord Eldon, 
in Dursley v. Fitzhardinge, 6 Yes 363, has manifestly doubted it. Mr 
Cooper, however, asserts the doctrine on the authority of the other cases. 
Cooper, Eq. PI. ch. 1, ^ 3, p .56, 57 , Id oh 5, p 233, 387 See also Mit. 
ford, £q, PI by Jeremy, 379, SbO , Bechinall r. Arnold, 1 Yern. R. *35i, 
and Mr. Raithby's note. Lord Abinger, in Payne e. Compton, 3 Younge 
ds Coll. 457, 461, held, that a bona fide purchaser, for a valuable considera- 
tion without notice, was a good defence in Equity to a Bill by a plaintifT, 
who was the owner of the legal estate. See also Wood o. Mann, 1 Sum- 
ner, R. 507 to 509. 

* Ante, ^ 57 a, 108, 381, 434 ; Vanck t;. Briggs, 6 Paige, R. 323, 339 , 
Bennett v. Walker, 1 West. R. 130; Jackson v, McChesney, 7 Cowen, 
B.3G0 
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of the rule; end U has been held that a judgment 
creditor layelegit is not entitied to be deemed sdeh; but 
he takes only i^ch rights in the premises as the^jttdg* 
ment debtor rightfully possessed. Thus, for example, a 
judgment creditor cannot hold an estate subject to an 
equitable mortgage by an ekgit executed on the estate' 
of the debtor mortgagor, except subject to such equitable 
mortgage, although he had no notice of the mortgage 
at the time of the degU.^ 


^ Whitforth v» Guagain,The Jurist, May 4, 1844, p. 374 ; S. C.3 Hare, 
R. 416. The defendants; between whom and the plaintiffs the contest 
in the cause exists, are judgment creditors of George Cooke, whose judg- 
ments were entered up after the mortgage to the plaintiffs, and who have 
since, by means of elcgits, obtained actual possession of the lands com- 
prised in the mortgage ; and the question betw ecn them is, which of the 
two is in equity to be preferred to the other ^ In considering that question, 
1 shall diere repeat what I have on more than one occasion already said 
respecting Lord Cottenham’a judgment when this cause was before him, 
upon motion, namely, that I am satisfied he did not intend, by what he said, 
finally to decide the point now before me. However strong the leaning of 
his mind may have been in favor of the judgment creditor, he not only did 
not intend to decide, but intended that it should be reserved. And I, 
therefore, consider myself nut only at liberty, but bound to decide the cause 
according to my own understanding of the law. Now, if the question be 
not decided by that judgment, I have certainly a very strong opinion upoa 
It The more I consider the case, the more satisfied I feel that I stated 
the general principle correctly ill Langton v. Horton, when I said that a 
creditor might, under his judgment, take in execution all that belonged to 
his debtor, and nothing more. He stands in the place of his debtor. He 
only takes the property of his debtor, subject to every liability under which 
the debtor himself held it. First, take the case of an ordinary trust. It 
could not for a moment be contended that this Court would not protect the 
interest of tho cestui que frtisi against the judgment creditor of the trustee. 
The judgment of Lord Cottenham, io Newlands v. Paynter, (4 Myl. & 
Or. 408,) is decisive upon that point, .and the other cases cited at the bar 
prove the same thing. Scoondly, take the case of a purchaser for value 
before conveyance. Lodge v. Lysely (4 Sim. 70)i3 an authority, if autho- 
rity could bo wanting, to shovlr that the equitable interest of sneh a party 
will he preferred in equity tojhc^chiim of the judgment creditor of the 
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§ 1^04. Upon the same principle, a jointress* is en- 
titled to protect herself against the discovery of het 


vendor. Again, take the caee of an equitable charge to pay debta, or legacies, 
or any other equitable interest, except that of an equitable mortgagee, and 
1 apprehend the right of the equitable incumbrancer to he preferred to the 
judgment creditor of the debtor, n whom the legal estate in the property 
charged might be, viiJl be, as indeed it properly was admitted. And if 
such equitable. interests are thus protected, upon what principle is the 
equitable mortgagee to be excluded from the like protection? Unless 1 mis- 
understand the report of the case of Williams r. Craddock, (4 Sim. 316,) 
the counsel as well as the Court, were of opinion tliat an Interest by way of 
equitable mortgage was entitled in this Court to tho same protection against 
judgments as other equitable claimants. In the argument of this case, both 
parties referred to, ana drew conclusions from the proposition, that, in a 
court of equity a purchaser for value, who obtains a conveyance of the 
legal interest withopt notice of an equity aifecting the specific subject of his 
purchase, uill, in equity, as at law, ha%e a better title to that subject than 
the mere equitable claimant. Tho proposition thus admitted, and necessa- 
rily admitted, by both parties, i^ pregnant with consequences which go a 
great way towards deciding the (jnestion now before me. If the Ifenanl by 
elegit is (as was argued) to be coiibidered as a purcha-dor for value without 
notice undei a conveyance, all trusts and all equitable interests of every de- 
scription must be subject to the judgments against the trustee. For a pur- 
chaser for value, without notice from a fraudulent trustee, having got the 
legal estate, w'lli unquestionably be preferred in equity to the ri&lui que 
trust; and it appears to me to bo impossible, e.\cept by a merely aibitrary 
decision, to distinguish the case of an ordinary trust or oilier equitable 
interest from the present, in considering merely the effect of a judgment 
upon it, unless it can be shown that the interest of the equitable mortgagee 
is, for the present purpose, distinguibliahle from that of an ordinary ct ^tui 
que irtisL Again, it follows, conversely, that, if the equitable inlrrebt of 
an ordinary cestui que iru>t or any other equitable interest, is not subject to 
judgments against the trustee, though executed, then thuso judgments, 
though executed, are not analogous to purchases for value. In other 
words, the judgment creditor of a trustee is not a purchaser for value in 
the contemplation of a Court of Equity. The proposition that a judgment 
creditor is a purchaser for value, would prove too much for the defendant's 
purpose. It would afiTect all equitable interests alike. — But it was said 
that the interest of an equitable mortgagee was distinguishable from that 
of an ordinary cestui que trust, and other equitable interests, (charges for 
example, to pay debts and legacies paramount to the title of the debtor,) 
which it was admitted would be preferreidjn equity, — that the interest of 
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jointate deed> if the party seeking the discovery is not 
capable of confirming the jointure, or, if being capable, 
he does not offer by his will tp confirm it.^ If he is 
capable, and offers to confirm it, the discovery will be 
granted, as soon as the confirmation is made, but not 
before. For, otherwise, it might happen, that, after the 
discovery, his offer might become ineffectual by the in- 
tervention of other interests.* 

$ 1505. Let us now pass to the consideration of Bills 
to preserve and perpetuate testimony. The object of 
all bills of this sort is to preserve and perpetuate testi- 
mony, when it is in danger of being lost, before the 
matter to which it relates can be made the subject of 
judicial investigation.’ Bills of this sort are obviously 
indispensable for the purposes of public justice, as it 
may be utterly impossible for a party to bring his rights 


ihc equitiblo mortgagpc was imperfect, — that of the ce^ixn quf* per- 
fect In what respect is the interest of the equitable mortgagee irapei' 
feet ^ As between the moitgagor *ind mortgagee it is absolute and com- 
plete In what respect is il imperfect as between the mortgagee and those 
who cliim under the mortgagee, as his creditors by judgment^ The in- 
terest of the equitable mortgagee is liable to be defeated by a fraudulent 
dealing with the legil estate, and in that respect, no doubt, it is imperfect, 
llul that is an infirmit} to which all equitable interests are subject , and if 
other equitable interests are to be protected against judgments obtained 
against the trustee, or other parly in whom the legal estate may be, why 
18 the interest of the equitable mortgagee to be unprotected ^ The debt 
was no more contracted upon the view of the land (if that were material 
which I think, is not) in the one case than m the other.'’ See also Ab- 
bott V Straiten, 3 Jones Si Lat 603. 

* Mitford, Eq PL by Jeremy, 199 , Cooper, Eq. PI. 197, 208, 2S4 , 
Portsmouth v Effingham, 1 Ves. 30; Id. 430, Chamberlain v. Knapp, 1 
Atk 62 , Senhouse t. Earl, 2 Ves. 450; Leech v. Trollop, 3 Ves. 662; 
Ford V Peering, 1 Ves. jr. 76. 

3 Leech v. Trollop, 2 Ves. 662. 

3 Cooper, Eq. PL ch. 1, ^ 3, p. 52 , Milf. Eq. PI. by Jeremy, 148, 142 ; 
Com. Dig. Chancery, R. ^ 
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presently to a judicial decision ; and unlesfl} in the in- 
termediate time, he may perpetuate the proofs of those 
rights, they may be lost without any default on his side. 
The Civil Law adopted similar means of preserving tes- 
timony which was in danger of being otherwise lost’ 

§ 1506. This sort of bill (as has been remarked by 
Mr. Justice Blackstone) '‘is most frequent, when lands 
are devised by will, away from the heir at law; and 
the devisee, in order to perpetuate the testimony of 
the witnesses to such will, exhibits a bill in Chancery 
against the heir, and sets forth tlho will verbatim 
therein, suggesting, that the heir is inclined to dispute 
its validity; and then the defendant having answered, 
they proceed to issue, as in other cases, and examine 
the witnesses to the will ; after which the cause is at 
an end, without proceeding to any decree, no relief 
being prayed by the bill; but the heir is entitled to his 
costs, even though he contests the will. This is what 
is usually meant by proving a will in Chancery.”® 

§ 1507. The jurisdiction, which Courts of Equity 
exercise to perpetuate testimony, has been thought to 
be open to great objections, although it seems indis- 
pensable for the purposes of public justice. First ; it 
leads to a trial on written depositions, which is deemed 
(at least in Courts of Common Law) to be much less 
fhvorable to the cause of truth, than the viv& voce 
examination of witnesses. But, what is still more im- 
portant, inasmuch as those depositions can never bo 
used until after the death of the witnesses, and are not, 


1 Domat, B. 3, tit. 6, ^ 3 ; Djg. Lib. 9, tit. 3 , 1 . 40 ; Gilb. For. Ko- 
maa. ch. 7, p. llSt 119 ; Mason v, Goodburno, Rep. Temp. Finch, 391. 

9 2 Black. Comm. 450. 
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indeed, published until after their death, it follows, 
that whatever may have been the peijury committed in 
those depositions, it must necessarily go unpunished. 
The testimony, therefore, has this* infij^mity, that it is 
not given under the sanction of those penalties which 
the general policy of the law imposes upon the crime 
of perjury. It is for these reasons that Courts of 
Equity do not generally entertain bills to perpetuate 
testimony, for the purpose of being used upon a future 
occasion, unless where it is absolutely necessaiy to 
prevent a failure of justice.^ 

§ 1508. If, therefore, it be possible, that the matter 
in controversy can be made the subject of immediate 
judicial investigation by the party, who seeks to per- 
petuate testimony. Courts of Equity will not entertain 
any bill for the purpose. For the party, under such 
circumstances, has it fully in his power to terminate 
the controversy by commencing the proper action ; and,^ 
therefore, there is no reasonable ground to give the 
advantage of deferring his proceedings to a future time, 
and to substitute thereby written depositions for pi'rd 
voce evidence. But, on the other hand, if the party, 
who flics the bill, can by no means bring the matter in 
controversy into immediate judicial investigation, which* 
may happen when his title is in remainder, or when he 
himself is in actual possession of the property, or when 
he is in the present possession of the rights which he 
seeks to perpetuate by proofs; in every such case. 
Courts of Equity will entertain a suit to secure such 


’ Angell V. Angell, 1 Sim. & Stu. 83 ; Dake of Dorset v. Girdler, Free. 
Ch. 531, 53e, 1 Madd. Ch. Pr. 152, 153; Cana v. Caon, 1 P. Will. 567 
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proofs.* For, otherwise, the only evidence, which could 
support his title, possession, or rights, might be lost 
by the death of his witnesses ; and the adverse party 
might purposely, delay any suit to vindicate his claims 
with a view to that very event.’ 

§ 1609. As to the right to maintain a bill to per* 


1 Angell r. Angell, 1 Sim. & Stu. 83 ; Duke of Dorset t;. Girdler, Free. 
Ch. 531 ; Dew v. Clarke, 1 Sim. & Stu. 114 ; Cooper Eq. PI. ch. 1, $ 3, 
p. 53 to 55 ; Com. Dig. Chancery R. — These grounds are fully expounded 
in the case of Angell v. Angell, (1 Sim. & Stu. 63,) as, indeed, they had 
been before expounded in the case of the Duke of Dorset v. Girdler, Free. 
Ch. 531. From the opinion of the Court, in the latter case, the following 
extract is made, as it ez^hibits the pith of the whole doctrine. If one is 
out of possession, having only right to fishery, or common rent-charge, he 
'vho brings such bill, ought never to be allowed to do so, but a demurrer 
to it will be good, because he may and ought first to enter bis action, and 
establish his title at law ; otherwise publication not being to pass till after 
the death of the witness, (as in those cases it never does without special 
prder of the Court,) they may be guilty of the grossest perjury, and yet 
go unpunished . Besides that, the party, having a remedy at law, the other 
side ought not to be deprived of the opportunity of confronting the wit- 
nesses, and examining them publicly, which has always been found the 
most efiectual method for discovering the truth. But, if a man is in actual 
possession, .ind Is only threatened with disturbances by another, who pre- 
tends a right, whodias no other w^ay in the world to perpetuate the testimony 
of his witnesses, but by such a bill as this is ; for not being actually inter- 
rupted or disturbed, he can bring no action at law. And in such a rase, if 
their demurrer should be allowed, there is an end of all bills to perpetuate 
the testimony of witnesses to wills, and such like, wherein the parties pray 
no relief, not ought to do, but only a^commission for the examination of 
their witnesses. And yet, even in these cases, if the plaintiff should after- 
wards be evicted or disturbed, these depositions cannot bo made use of, so 
long as the witnesses are living, and may be had to be examined before a 
jory.” It is said by Mr. Cooper (Cooper, Eq. PI. ch. 1, $ 3, p. 52,) that 
Lord Nottingham, in Mason t;. Goodburnc, (Rep. Temp. Finch, 391,) 
decided the first and leading case on this subject. The marginal note in 
that case is far more full than the report of the judgment. Bills to perpe- 
tuate the testimony of the subsciibing witness to a will are often brought, 
where the devisee if in possession, and the heir may afterwards ciiooso to 
contest its due execution. See Harris v. Cotterell, 8 Meriv. 678. 
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petuate testimony^ there is no distioction whether it 
respects a title or claim to real estate, or to personal 
estate, or to mere personal demands ; or whether it is 
to be used as matter of proof in support of the plain- 
tiff's action, or as matter of defence to repel iU But 
there is this difference between a bill Of discovery and 
a bill to perpetuate testimony, that the latter may be 
brought in 'many cases where the former cannot be. 
Thus, in cases which involve a penalty or forfeiture of 
a public nature, a bill of discovery will not lie at all. 
And, in cases which involve only a penalty or forfeiture 
of a private nature, it will not lie, unless the party 
entitled to the benefit of the penalty or forfeiture 
waives it.^ But no such objection exists in regard to 
a bill to perpetuate testimony ; for the latter will lie, 
not only in cases of a private penalty or forfeiture, 
without waiving it, where it may be waived, as in eases 
of waste, or of the forfeiture of a lease, but also in cases 
of public penalties such as for the forgery of a deed, or 
for a fraudulent loss at sea.^ 

§ 1510. There is also, perhaps another difference 
between the case of a bill of discovery, and that of a 
bill to perpetuate testimony, in regard to a lorn fide 
purchaser for a valuable consideration without notice. 
We have seen that the former bill is not maintainable 
against him.* But as the latter asks for no discovery, 
and only seeks to perpetuate testimony, which might 


1 E*irl of Suffolk V. Green, 1 Aik. 450. 

9 Ante, § 1319, 1320, 1191 ^ Story on Eq. Plead. ^ 521 to 536, 553, 
834. 

^ Earl of Sqffolk v. Green, 1 Atk. 450? Jeremy on £q. Juried. B. 8, 
^ 1, p. 206, 267, ch. 2, ^ 2, p. 377, 278 , Ante, 5*1491. 

4 Ante, 5 1502. 
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be ifted at the time, if the circumstances called for it^ 
and an action were brought, it does not seem open to 
the same objection. And there is this reason for the 
distinction, that otherwise the plaintiff might lose his , 
legal rights by the mere defect of testimony, which, if 
he could maintain a suit, he would clearly be enti* 
tied to.* 

§ loll. It follows, from the very nature and olyects 
of such bills, that the plaintiff, who is desirous of per- 
petuating evidence, must, by his ][>il], show, that he 
has some interest in the subject-matter, and that it 
may be endangered, if the testimony in support of it is 
lost® Courts of Equity will not, however, perpetuate 
testimony in support of the right of a plaintiff, which 
may be immediately barred by the defendant.^ But if 
the interest be a present vested one, not liable to such 
an objection, it is perfectly immaterial how minute 
that interest may be ; or how distant the possibility of 
its coming into actual possession and enjoyment may 
be. A present interest, the enjoyment of which may 
depend upon the most remote and improbable contin- 
gency, is, nevertheless, a present, estate, although with 
reference to chances, it may be worth little or nothing.^ 
On the other hand, although the contingency may be 


1 Durslej v, Fitzhardinge, 6 Ves, 263, 264 ; Ante, ^ 1508, and note ; 
Gordon v. Close, 2 JBro. Pari. Cas. 473, 477, 479. 

2 Cooper, Eq. PI. ch. 1, § 3, p. 52 ; Milf. Eq. PI. by Jeremy, 57 ; Mason 
V. Goodburne, Rep. Temp. Finch, 391 ; Dursley v. Fitzbardinge, 0 Vcs. 
261, 262; Earl of lielfost v. Chichester, 2 Jac. & Walk. 419, 451. 

9 Cooper, Eq. PI. ch. 1, ^ 3, p. 53, 54 ; Dursicy v, Fil'/hatflingc, 
6 Ves. 260 to 262 ; Earl of Belfast t;. Chichester, 2 Jac. & Walk. 451, 
452. • 

^ Ibid. ; Allan v. Allan, 15 Ves. 136 ; Earl of Belfast ik Chirhester, 2 Jac. 
& Walk. 451, 452. 
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ever so proximate and valnable^ yet^ if the party has 
not, by virtue of that, an estate, (as in the case of the 
heir of a lunatic,) Courts of Equity \rill not interfere 
to perpetuate evidence touching it.^ 

$ 1512. If the bill is sustained, and the testimony is 
taken, the suit terminates with the examination ; and 
of course, is not brought to a hearing.^ Sut the decretal 
order of the Court, granting the commission, directs 
that the depositions, when taken, shall remain to per- 
petuate the memory thereof, and to be used, in case of 
the death of the witnesses, or their inability to travel, 
as there shall be occasion.^ 

§ 1513. There is another species of bills, having a 
close analogy to that to perpetuate testimony, and 
often confounded with it ; but which, in reality stands 
upon distinct considerations. We allude to bills to 
take testimony de hem esse, and bills to take the testi- 
mony of persons resident abroad, to be used in suits 
actually pending in the country where the bills are 
filed.^ There is this broad distinction between bills of 
this sort and bills to perpetuate testimony, that the 
latter arc, and can be, brought by persons only, who 


1 Ibiil , Saclv\ill y. Alcworth, 1 Vern 105, 106. 

•2 Cooper, £q PI eh 1, $ 3, p. 52 , Milford, £q. PI. by Jeremy, p. 51, 
and note (?/) , Hall r. Ploddesdon, 2 P. Will. 162 ; Anon. 2 Ves 497 ; Anon. 
Ambler, R. 237, Vaughan v. Fitzgerald, 1 Sch. & Lcfr. 316; 3 Black. 
Comm 450 ; Ante, ^ 1506. 

3 Rep. Temp. Finch, 391, 392, 

4 3 Black. Comm. 438, Gilb. Forum Roman. 140. When depositions 

which arc taken in a suit to perpetuate testimony, are required to be used 
in a trial at law, not under the control of the Court, the order is that the 
depo&itiuns be published, and that the officer attend with and produce to 
the court oi law the record of the whole proceedings, and that the parties 
may make such use of them as by law they can. Attorney-General u. Ray, 
2 Hare, R. 518. ^ 
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are in possession, under their title, and who cannot sue 
at law, and thereby have an opportunity to examine 
their witnesses in such suit. But bills to take testi> 
mony de bene esse may be brought, not only by persons 
in possession, but by persons who are out of possession, 
in aid of the trial at law.' There is also another 
distinction between them, which is, that bills de bene 
esse can bo brought only when an action is then de- 
pending,. and not before.^ 


' Cooper, Eq. PI. ch. 1, $ 3, p. 57 ; 1 Madd. Ch. Pr. 153; Jeremy on Eq. 
Jurisd. B. 2, ch. 2, ^ 2, p. 277, 278. 

® Angell V, Angeli^ 1 Sim. & Stu. 83. — The case of Phillips v. Carow, 
(1 P. Will. 117,) seems to decide, that a bill of this sort might^e brought, 
although no action was pending, and merely in contemplation of an action, 
where the plaintiff's witnesses were aged or infirm. But in Angell v- 
Atigell, 1 Sim. & Stu. 83, 93, the Vice-Chancellor (Sir John Leach) held 
an opposite doctrine — that which is stated in the text. On that occasion he 
said, referring to the case in 1 P. Will. 117, The principle of that case, 
supposing it to be correctly reported, is not however, very satisfactory. 
Written depositions, on account of the infirmity which 1 have before refer- 
red to, are never to be received, where, with reasonable diligence, viva 
voce testimony may be had ; and the circumstance that the witnesses are 
aged and infirm, should be rather a reason for the action being immediately 
brought, to give the better chance of their living till the trial, than a reason 
for permitting the action to bo infinitely delayed at the pleasure of the plain- 
tiff. Whenever such a case occurs again, the principle of Phillips v. Care w, 
1 F. Will. 117, will come to be reconsidered.’' In the same case he added, 
if a bill for a commission to examine witnesses abroad to be used on a 
trial at law, were entertained before an action actually commenced, then, 
inasmuch as it is not pretended that there is any time limited within which 
the future action is to be brought, this consequence might follow ; that the 
plaintiff in the bill, having obtained this written testimony, not given under 
the sanction of the penalties of perjury, might delay his action until aftor 
Uie deaths of those witnesses fur the adverse party lObidenl in this country, 
and subject to viva voce examination, whose evidence miglit be in opposi- 
tion to this written testimony ; and thus the justice of the case iniglit be 
defeated* On the other hand, no reason of justice or even of convenience 
to the party plaintifif In such a bill, requires, that he should be permitted 
to file it before he has actuary commenced his action. The necessary effect 
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§ 1614. By the Common Law, it U well known, that 
the Conrts of Law have no authority to issue commie- 
sioDS to take the testimony of witnesses de lew esae in 
any case.^ But Courts of Equity have been constantly 
in the habit of exercising such jurisdiction in aid of 
trials at law, whore the subject-matter admits of pre- 
sent judicial investigation, and a suit is actually pend- 
ing in some Court.’* They will, for example, upon a 


of such a bill is, to suspend the trial until the coiamission is returned, and 
to secure to him the benefit of hi» foreign evidence ; and all further delay 
of trial is injustice to the other party. I am, therefore, of opinion, both 
upon auihuiity and upon principle, that a bill for a commission to examine 
witnesses abroad in aid of a trial at law, where a present action may be 
brought, is demurrable to, if it do not a\er that an action is pending.’* 

* Milford, Eq. PI. by Jeremy, 149; 3 Black. Comm. 383; Macaiiley v. 
Shuckell, 1 Bligh, U. (N. S.) 119, 130. — This defect has long since been 
cured in America ; and, indeed, the authority given to our Courts of Com- 
mon Law, to take the depositions of witnesses, both at home and abroad, 
has been carried to an extent far beyond what has been exercised by Courts 
of Equity. A recent statute in England has conferred authority upon the 
Courts of Common Law', to take the depositions of witnesses abroad. See 
Stat. 13, George III., ch. 63, § 40, 44, and Slat, 1. Will. IV,, ch. 22 ; 
1 KSlarkie, Kvid. 275, 276 (2d Lond. edit. 1833.) 

In M.icauley r. Shackell, 1 Bligh. R. (X, S ) 119, Lord Eldon said : 

The original Jurisdiction of granting coroinissions was under the Great 
Sea), hocaiisc no commission, at one time, could be granted in Common 
Law Courts.*’ Lord Eldon, in the same case (p. 130, 131,) cited an extract 
from the reasons of appeal, in the ease of Davie v. Verelst in the House 
of liords, wliich contains a full exposition of the grounds of the jurisdiction. 
It is as follows ; “ The order appealed from proceeds upon a fundamental 
maxim in the administration of justice, namely, that both sides arc to be 
heard, and the parlies are to be heard by their evidence and witnesses to 
matters of fact. Tire end of the order in question, which was for a com- 
iiiibsion, IS to give the respondents an opportunity of bringing over their 
evidence from a foreign country, to maintain the truth of the justidcation 
which ihcy have pleaded. The Courts of Law pay an aiicnlion to Audi 
alltnun jniifi //?, as far as the powers of a Court of Law can go, and there- 
fore, will put otr trials upon an alTidavit made by tlic defendant, showing 
that lie has material witnesses abroad, who arc expected home in a reasona- 
ble time, it not being the fault, but the misfortune, of the party, that his 

85 
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proper bill, grant a commission to examine witnesses, 
who are abroad, and who are material witnesses to the 
merits of the cause, whether the adverse party will 
consent thereto, or not.* They will also entertain a 
bill to preserve tlie testimony of aged and infirm wit- 
nesses, resident at home, and of witnesses ahbut to 
depart from the country, to be used in a trial at law, in 
a suit then pending, if they arc likely to die before the 


witnesses are not within the reach of the process of the Court, w’horeby 
their attendance on the trial may be compelled. This reasoning goes only 
to the putting off the trial, where there arc witnesses abroad, who are 
e.xpccicd to be here in a reasonable time, and not when the witnesses were 
not expected to be hero, and their testimony was to be sought by sending 
a commission to them, instead of waiting for their coming home here tube 
examined. But, where witnesses reside abroad, and cannot, or will not, 
personally attend in England, the powei of the Courts of I aw is at an end, 
as they have no means of examining witnesses abroad. Bui the Court of 
Chancery, having an authority to issue commissions under the Great Seal 
for various purposes, and amongst others, for examining witnesses in causes 
in that Court, the suitors, defendants at law, have availed iheinstdves of 
the power of the Court of Chancery, to come in and supply the failure of 
justice, by preferring their bills there, containing a slate of their case, and 
of the proceedings at law, with the defendants’ misfortune, that their wit- 
nesses being resident abroad, and not compellable to appear at the trial, 
they cannot have the benefit of their testimony ; and, therefore, praying, 
thattlie Court will relieve them against this accident, and grant them a 
commission for the examination of their witnesses, to the end, that their 
depositions may be read at law ; and, as it would bo nugatory, to try the 
cau.ses without evidence, praying, also, that the plaintiff at law may he 
restrained by injunction from priicceding in the meantime, till the return 
of the commission. Both the Court of Chincery and of Exchequer, as 
Courts of Equity, have always entertained these bills, as belonging to one 
of their great sources of jurisdiction, the relief against such accidents as 
are beyond the power of (^niris of Law to aid.” 

1 Moodalay v. Morton, I Bro. Ch R. 409 ; Thorpe v. .Maraiilry, 5 Madd. 
R. ‘216, 231 ; Mendizahcl r. Machado, 2 Sim. & Slii. 4H3; I Madd. Ch. 
Pr. 152; Augcll v. Angell, 1 Siiii. Siu. 83, 93 ; Miif. Eq. PJ. by Jeremy, 
149 ; Jeremy on Eq. Jurisd. B. 2, ch. 2, ^ 1, p. 271, 272 ; Cock v. Dono- 
van, 3 Yes. & Beam. 76; Hinds’s Pracl. 305; Devis v. Turnbull, 6 
Madd. 23<2. 
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time of trial may arrive.^ They will even entertain 
such a bill to preserve the testimony of a witness, who 
is neither aged nor infirm, if he is a single witness to a 
material fact in the cause.^ This latter case stands 
upon the same general ground as the other; that is to 
say, the extreme danger to the party of an irreparable 
loss of all the evidence, on which he may rely in sup- 
port of his right in the trial at law ; for that, which 
depends upon a single life, must be practically treated 
as being very uncertain in its duration.® 

§ 1515. In regard to commissions to take the testi- 
mony of witnesses abroad, although they are grantable 
in civil actions only ; yet they are not confined to cases 
purely ex coiitraclu, or touching rights of property; 
but they are grantable in cases of suits for civil torts. 


^ Milford, Eq. PI. by Jeremy, 51, 52, and note (y ;) Id. 149, 150; 
Coopt'r, E\. PL ch. 1, ^ 3, p. 57 ; Jeremy on Kq Juried. B. 2, ch. 2,^ 1, 
p. 270,271. — If a witness is seventy years old, he ia deemed aged within 
the rule ; and the commission goes of course. Fitzhugh v. Lee, Ambler, 

R. C5 ; Rowe r. , 13 Ves. 261, 262; Prichard o. Gee, 5 Madd. R. 

364. 

2 Angcll V. Angcll, 83, 92, 93; Shirley v. Earl Ferrers, 3 P. Will. 77, 
78; Pearson r. Ward, 1 Cox, U. 177 ; Hankin v. Middledilch, 2 Bro. Ch. 
R. (ill, and Mr. Belt’s note ; Cholmondeloy v, Oxford, 4 Bro. Ch. 157; 
1 Fonbl. Fq. B. 1, ch. 1, ^ 3, note (/). — In Chojmondeley r. Oxford, 4 
Br. Ch. R. 157, a commission was granted to take the depositions of the 
witnesses, who were sworn to be the only persons who had knowledge 
of the material facts, without stating their age. When the commission is 
granted to take tiie examination of a single witness, the affidavit to obtain 
it iiinst state that the particular witness knows the fact, and is the only 
person that knows it. The belief of the person making the affidavit is not 
sufficitMU. Rowe r.— — , 13 Ves. 261. In all other cases an affidavit is 
required, as, for example, that the witness is seventy years of age, or is in 
a dangerous stale. Bellamy v. Jones, 8 Ves. 31 ; Barton, Suit in Eq. 53, 
54, note. 

^ Milford, Eq. PL by Jeremy, 160 ; Shirley r. Earl Ferrers, 3 P. Will. 
77. 
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aUb<&gh such 1;prts may also be indictable. Thus, for 
example, a commission will be granted to take tbe 
testimony of witnesses abroad, in order to establish a 
justification in a civil suit for a libel, although the 
justification involves a criminal charge against the 
plaintiff, and the libel may be the subject of an indict- 
ment.* 

§ 151C. Some . confusion exists in the authorities as 
to the publication of the testimony in the three distinct 
classes of cases before mentioned ; first, on examinations 
of witnesses de bene csso, pending a cause ; secondly, 
on examinations of witnesses in a bill, merely to prove 
a will, festes, as it is called, that is, by the subscrib- 
ing witnesses j and, thirdly, on examinations of witnesses 
on common bills to perpetuate testimony ; as, for exam- 
ple, to perpetuate the testimony respecting a will, or a 
deed, or a modus, or the legitimacy of a maniage.^ The 
true rule as to the publication of the testimony in these 
several classes of cases, is as follows. As to the first, 
the examinations are not published, but by the consent 
of the parties, or on a strong case made to the Court.® 
As to the second, they stand on a distinct ground, be- 


^ Macaulay i\ Shackell, 1 Bligh, R. (N. S.) 90, 126, 127, 129, 

2 Hams i. Cotlerell, 3 Meriv. O-sO ; Ainu, ^ 1300. 

J* Ibid.; Gilb. For. Ruman. 140. — As, for example, upon proof ihal 
the wilrieps is since dead, or is unable to attend the Inal at law. Webslor 
t;. Pawson, 2 JJick. 310; Price/’. Hndginan, I Dick. Ill; Bradley v. 
Crackcntliorp, 1 Dick. 11. 182 ; Cason v. Wordsworth, 2 Ves. 330, 337 ; 
Dew r. Clark, 1 Sim. h Slu. lOr) ; (Iilb. Forum Roman. 1 lo. ifilie wit- 
ness is alive at the time of the trial, and capable of uttendin^r, and within 
the juri;bdirtion, his deposition cannot bo used. If the case he a bill in 
Equity, and the testimony is taken th ft^n^ f. sv>, and the witness i.s living 
And witiiin the jurisdiction when the examinations are to ho taken in chief, 
he must be examined over again as other witnesses. Cilb. Forum Ruman. 
140, 111. See also Harrison’s Pract. by Newland, p.277 to 280, edit. 1808. 
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cause none but subscribing witnesses are exadtined; 
and they are examined to the question of the sanity 
of the testator merely, as incidental ; and their publica- 
tion is of course.^ As to the third, publication is not 
ordinarily allowed, during the lifetime of the witnesses, 
because of the dangers incident thereto, there being no 
limits as to tho points to which the witnesses are ex- 
amined.^ But the publication is a matter resting in 
the sound discretion of the Court, upon the special cir- 
cumstances of the case ; and it will be allowed or re- 
fused accordingly.® In this last class of cases (of bills 
to perpetuate testimony,) when the examinations are 
taken, the case is considered to be at an end ; or at 
least as suspended, until the anticipated action is 
brought ; and then, at a suitable period, an order for 
tho publication thereof may be obtained from the Court 
upon a proper case made, such as the death or absence 
of the witnesses, or their inability to attend the trial.* 


* Harris i>. (''otteroll, 3 Meriv. 678 to 680, Ante, § 1506. 

2 Banisdalc v. Lowe, 2 Russ. & 112. 

3 Harris v. (’olterell, 3 Meriv. R. 678 to 680. However, it is said, that 
there arc very few cases in which a publication has ever been ordered 
diirinc? the lifetime of the uitnesses. Barnsdale u. Lowe, 2 Russ. & Myine, 

1 12. As to some, in which it has been ordered, doubts have been express- 
ed. Ibid.; Wyatt, Pract. Reg. 73. 

^ Abergavenny v. Powell, 1 Meriv. R. 433 ; Teale r. Teale, 1 Sim. & 
Stu. 385 ; Morrison v. Arnold, 19 Yes. 671. In the case of Morrison v 
Arnold (19 Yes. 671,) Lord Eldon used the following language : “ The 
question upon the motion to publish these depositions, the witnesses being 
still living, IS, What is the practice where witnesses have been examined, 
not hern r.s<c, but upon a different principle, to have their testimony 
recorded in perpttuam ret memoriatn ; xhe couise being in a suit for that 
purpose, that, aAer the examination of the witnesses, there is an end of 
tho caused It islaid down in the text-books, that, ordinarily, the deposi- 
tions cannot be published during the lives of tho witnesses ; and that doc- 
tiinc appears to be as old as the time of Lord Egerton, who regretted that 
such was the practice, upon the inconvenience^ that, if the facts, stated 
85* 
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by tho^witness, are false, that cannot be established against him in any 
species of prosecution ; as that fact can only be established by the pro- 
duction of the deposition, which cannot be produced until the witness is 
dead. That word, ordinarily, which is found in most of the books of 
practice on this subject, struck me, as large enougK to admit the exercise of 
a sound discretion by the Court ; and it seems to bo capable of another 
construction ; as there are cases, where the depositions may be published, 
although the witness is not dead ; if, for instance, he is too infirm to travel. 
The general rule, I am persuaded, is, not to permit the deposition *to be 
read during the life of the witness ; and I think it will appear, that such 
orders, as are to be found, proceed upon affidavit that the witness is dead ; 
and some, after the declaration, that the deposition of the particular wit- 
ness shall be read, add, with a considerable degree of caution, that the 
depositions of the other witnesses shall not be read ; affording both affirm- 
ative and negative evidence of the practice.” He afterwards added ; ‘‘After 
considerable research, there is not a single instance, except of a person 
sick, incapable of travelling, or prevented by accident ; all the orders, but 
in those excepted car^s, stating that the witness is dead. And, though 
struck \iith the circumstance, that he swears with considerable security, as 
the depositions are not to be opened until alter his death, I am afraid to 
make a precedent contrary to all the authorities ; and farther, looking at 
the first will, and what the trustees under it are about, I doubt, whether a 
bill to perpetuate testimony is, in this particular case, exactly the bill that 
should have been filed.” 
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CHAPTER XLm. 

PECUUAE DEFENCES AND PROOFS IN EQUITY. 

§ 1617. We have thus reviewed the principal topics 
of Equity Jurisprudence, as connected with the three 
great divisions of its jurisdiction, namely^ its Concur- 
rent Jurisdiction, its Exclusive Jurisdiction, and its 
Auxiliary Jurisdiction. Imperfect as this exposition of 
it necessarily has been from the vast mass and variety 
of the materials, as well as from the intrinsic difficulty 
of ascertaining, in many cases, the exact limits and 
boundaries of its operations, enough has been shown 
to enable the attentive reader to ascertain the general 
outlines and proportions of the system, and its beauti- 
ful adaptations to the general concerns and actual 
business of human life. lie cannot fail to have ob- 
served to what an immeasurable extent, beyond the 
prescribed bounds of the Common Iiaw, its remedial 
justice reaches ; with what wonderful flexibility it ap- 
plies itself to all the changing circumstances which 
require tho relief to be modified and adjusted with a 
nice regard to the rights and interests, and even to the 
compassionate claims of the adverse parties; and by 
what a curious, though artificial machinery, it sifts 
the consciences of the parties, and detects the latent 
.springs of actions, and draws, as it were, from the 
secret recesses of the heart, its hidden purposes, and 
its yet questionable designs. He cannot fail to have 
observed with what deep solicitude {\nd promptitude 
it interferes in oases of fraud, accident, and mistake ; 
how eager it is to succor the distressed ; to assist the 
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infirm; to protect the weak; to guard the credulous 
against the arts of the cunning and profligate ; and to 
save the rash and inexperienced from the natural effects 
of their own acts of folly, and their own misguided and 
violated confidence, lie cannot fail to have approved 
its bold, and sometimes even stern denunciations against • 
vice and craftiness ; its uncompromising support of the 
purest morality ; and its unflinchiifg^ resistance to op- 
pression and, meditated wrong. Above all, he cannot 
fail to have been struck with that admirable invention 
of judicial policy, which interposes preventive guards 
against impending dangers and mischiefs; and which 
does not, like the slow and reluctant arm of the Com- 
mon Law, wait until the destructive blow has been 
dealt, and then content itself with an attempt to remedy 
in d.imagcs, what may bo, in a just sense, incapable of 
compensation. If, here and there, he shall have seen 
an artificial doctrine reared up, which it is now difficult 
to A indicate upon sound reasoning, or public conve- 
nience, let him consider, that it occupies but a narrow 
space in the general system ; that it is the necessary 
result of the different modes of thought, in different 
ages; and that, if it has the touch of human infirmity 
in its structure, its very failings lean to virtue’s side, 
and serve, in some dcgiec, to fence in as well as to 
embarrass, the interests of those who stand in constant 
need of the guardianship of the law. Let him also 
remember the profound remark of Lord Bacon, that 
there arc in nature certain fountains of justice, whence 
all civil laws arc deiivcd, but as streams; yet, that, 
like as waters do take tinctures and tastes from the 
very soils through which they run, so do Civil Laws 
vary, according to the regions or governments where 
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they are planted, though they proceed from the same 
fountains.^ If he should perceive, that eveja Equity 
Jurisprudence has its blemishes and impevfe<itions iu 
its inability to reach somo cases of gross injustice, or 
of violated right and duty, and he should be tempted 
,to utter the lamentation of an eminent Jurist of anti* 
quity, that we do nut seek to cherish the solid and 
expressive form of true la\v and genuine justice ; but 
that we content ourselves with the mere shadow and 
semblance of it ; nay, that even these we do not follow, 
as it is desirable we should do, since they are drawn 
from the best examples of nature and truth let him 
also ponder on the consoling truth, so beautifully ex- 
pressed by the same master mind, that the wisdom of 
laws, in stooping to the concerns of human life, must 
necessarily stop far short of the wisdom of philoso- 
phy.® 

§ 1518. We shall close the present work by advert- 
ing to a few peculiarities of Equity Jurisdiction, for 
which a more appropriate place has not been found ; or 
which if noticed before, sbem fit to be brought again 
into view, before they aro finally dismissed. 

§ 1519. There are some defences, which are pecu- 
liar to Courts of Equity, and are unknown to Courts of 
Common Law. * So, also, there are some peculiarities 
in relation to evidence, unknown to the practice of the 


' Lord Bacon's Works, Advancement of Learning^ p. 219 (London edit. 
1803.) 

3 Sed nos vcri juris, germanoeque justitiae, solidam et evpressam eiligiem 
nullatn tonemub , umbi.i ct imaginibus utimuc ; eas ipsas utinain sequere- 
muT ' Feruntur cniiii ex optimis naturio ct veritaiis exemplis. Cic. De 
Offic. Lib. 3, ^ 17. 

3 Sed alitor leges, alitor philosopbi, tollunt astutias. Leges qudtennB 
manu tencrc pobsunt , philosopbi quatenus rationo et intelligentid* Ibid. 
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latt^ Courts, which yet lie at the very fohiidation of 
the praotice of the former. Upon each of these sub- 
jects we shall sBy a few words, by way of illustration, 
leaving the full exposition of them to works more 
appropriate for that purpose. 

§ 1520. In the first place, ns to defences peculiar to . 
Coui’ts of Equity ; for of those, which are equally avail- 
able at law, we do not here purpose to speak.' The 
Statutes of Limitations, when they are addressed to 
Courts of Equity, ns well as to Courts of Law, as they 
seem to be in all oases of concurrent jurisdiction at law 
and in Equity (as for example, in matters of account,) 
to which they directly apply, seem equally obligatory 
in each Court It has been very justly obserr ed, that 
in such cases. Courts of Equity do not act so much in 
analogy to the statutes, as in obedience to them In 


* Ante ^ 5 j, 52 *)^ 97'j. 

2 llovcndcn v Lord ^.nnesley, 2 Sch A Lefr 607, 029, 630. — In IIov 
enden i Lord Anntslcy, 2 Sch & Lefr 630, Lord Redesdalt siid “ Lut 
It IS said, that Courts of Lquity are nuf within the Statutes ot Limitationb 
This 18 true in one respect. They are not within the words of tho Sta- 
tutes, because the words apply to particular legal remedies, Out they are 
within the spirit and meaning of the statutes, and have been always so 
considered 1 think it is a mistake in point of language, to say, that 
Courts of Fqmty act merely by analogy to the statutes, fbey act in obedi- 
ence to them The Statute of Limitations, appl>ing itself to ccriain legal 
remedies, fur recovering the possession of lauds, fur recovenn ,7 of debts, 
&c , Equit>, which, in all cases, follows the hw, acts on leg il titles, and 
legal demands, according to matters ot conscience, which arise, and which 
do not admit of the ordinary h gal remedies. Netertholess, in thus admin- 
istering justice according to the means alfordcd by a Court of Lquity, it 
follows the law The true jurisdiction of Courts of Lquity, in such ciscs 
IS, to carry into eTCCution the prineiplrs of law, where the modes of remedy 
afforded by Courts of Law are not adequate to the purposes of justice, to 
supply a defect in the remedu s afforded by Courts of Law 1 he law has 
appointed certain simple modes of proceeding, which are adapted to i great 
variety of cases But there are cases, under peculiar circumstances and 
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a great variety of other cases, Courts of Equity *'act 
upon the analogy of the Limitations at Law; Vhns/ 
for example, if a legal title would, in ejeetmeut, 
barred by twenty years’ adverse possession, Oourte of 
Equity will act upon the like limitation, and apply it 
to all oases of relief sought upon equitable titles or 
claims touching real estate.^ Thus, for example, if the 
mortgagee has been in possession of the mortgaged 
estate for twenty years, without acknowledging the 
existence of the mortgage, it will be presumed that 
the mortgage is foreclosed, and that he holds by an 
absolute title. If the mortgagor has been in possession 
of the mortgaged estate for the like space of time with- 
out acknowledging the mortgage debt, it will be pre- 
sumed to be paid. If the judgment creditor has lain 
by for twenty years without any effort to enforce his 


qualifications, to vhich, thougli the law gives the right, those modes of 
proceodiiig do not apply. I do not mean to say, that, in the exercise of 
this jurisdiction, Courts of Equity may not, in some instances, have gone 
too f:xr ; though they have been generally more strict in modern times. 
So Courts of LaW; fancying that they had the means of administering full 
relief, ha\c sometimes proceeded in cases which were formerly left to 
Courts of Equity ; and at one period, this also seems to have been carried 
too far. I think, therefore) Courts of Equity are bound to yield obedience 
to the Statute of Limitations upon all legal titles and legal demands, and 
cannot act contrary to the spirit of its provisions. 1 think the statute must 
be taken viriually to include Courts of Equity ; for, when the legislature, 
by statute, limited the proceedings in Equity, it must be taken to have con- 
templated that Equity followed the law ; and, therefore, it must bo taken 
to have Til tually enacted in the same cases, a limitation for Courts of Equity 
also. ” Ante, ^ 1028 o., 1028. h. But sec McKnight r. Taylor, 17 Peters, 
R. 197; S. C. I Howard, Sup. C. R. 151 ; Tatam r. Williams, 3 Hare, 
R. 317, 357, 358, 359; Folly v. Hill, 1 Phillips, Ch. R. 399. 

1 Ibid. ; Miller «. McIntyre, 6 Peters, 61 ; Coulson r. Walton, 0 Peters, 
R. 62; Peyton r. Stilb, 5 Fetors, R. 485; Piatt t». Vattier, 9 Peters, R. 
405, 416, 117; and iho Other cases cited in note (3) to p. 736; Boone tf. 
Chiles, 10 Peters, R. 177 ; White v. Parnther, 1 Knapp, R. 228, 220. 
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jadgmeut, |and !t lias not been acknowledged by the 
debtor within that time, it will be presumed to be satis- 
fied.^ And, in all these cases, Courts of Equity will 
act upon these facts as a positive bar to relief in 
Equity.* But a defence, peculiar to Courts of Equity, 
is that founded upon the mere lapse of time, and the 
staleness of the claim, in cases where no statute of 
limitations directly governs Ihe case. In such cases 
Courts of Equity act sometimes by analogy to the law, 
and sometimes act upon their own inherent doctrine 
of discouraging, for the peace of society; antiquated 
demands, by refusing to interfere, where there has 
been gross laches in prosecuting rights, or long and 
unreasonable acquiescence in the assertion of adverse 
rights.® 


1 While I’. Parniher, I Knapp, R. ‘J’20; Greenfill v. Girdleatone, 
Yomige & Coll. C62, 680; Dexter v, Arnold, 3 Sunmer, R. 152. 

2 Ibid. 

3 Mitf. Eq. ri. by Jeremy, C69 to 274 ; 1 Fonbl.^Eq. R. I, rh. 4, ^ 27, 
and note (<y). — It does not seem necessary at this lime, to cite at large the 
authorities which establish this doctrine. They are as full and conclusive 
upon the subject, as they can well be, both in England and America. The 
leading ca'^cs on this subject, of the English Courts, are Smith v. Clay, 
Ambler, R« G45 ; Bond v, Hopkins, 1 Sell, Si Lefr. 41.3, 428 ; Ilovenden 
r. Lord Annesley, 2 Sch. and Lefr. 607, 630 to 640 ; Stackhouse r. Barns- 
ton, 10 Ves. 466,467 ; Ex parte Dewdne} , 15 Ves, 496 ; Beckford r. Wade, 
17 Ves. 06 ; Cholmondeley r, Clinton, 2 Jac. & Walk. 1, 138 to 152 ; Tort- 
lock (vardner, 1 llaie, R. 501; Vigors v. Tiko, 8 Clarke & Fiii. 650, 
In America, ihs subject has been larguly discussed, and the same doctrine 
sanctioned in many cases. See Kane r. Bloudgood, 7 Johns. Th. R. 03; 
Destr3r r. Arnold, 3 Sumner, 152 ; Decouchc r. Saveticr, 3 Johns. (1i. R. 
190 ; Murray v. Coster, 20 Johns. R. 576, 582 ; Prc\i)bt u. Grata, 6 Wheat. 

R. 4^^! ; Hughes v. Edwards, o Wheat. R. 4^9; Eliiiendorf v. Taylor, 10 
Wheat. 168 ; Willison v, Watkins, 3 Peters, R. 44 ; Miller r. Meintiro, 
6 Peters, R. 01, 66 ; Piatt v. Valiier,0 Peters, R. 405,416, 417 ; Sherwood 
V. Sutton, 5 Mason, R. 143, 145, 146 ; McKnight v. Taylor, 17 Peters, R. 197 ; 

S. C. L Howard, S. C. R. 151 ; Bowman v. Wathen, 17 Peters, R. 235 ; 
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§ 1520 a. >^lt is often suggested tbal lapse of tiiae 
constitutes no bar in cases of trust But tbis‘preposi>», 
tion must be received with its appropriate qui^fica- 
tions* As long as the relation of trustee and cestui 


S.C. 1 Howard, Sup. Ct. R. 180; Gkiuld v Qould, 1 Story, ft 537 , Story 
ou Eq. Pleading, $ 813, 814 In Smith v. Clay, Ambler, R. 645, Lord 
C^nultn said Court of Equity, which is never active in relief against 
conscience, or public convenience, has always refused its aid to stale 
demands, where the pdirty has slept upon his right, and acquiesced for a 
great length of time. Nothing can call forth this Court into activity, but 
conscience, good faith, and reasonable diligence. Where these are want- 
ing, the Court is passive, and does nothing. Laches and neglect are always 
discountenanced , and, therefore, from the beginning of this jurisdiction, 
there was al\va}& a limitation to suits in this Court. Therefore, in Filter 
V Lord Alicclesdcld, Lord North said rightly, that, though there was no 
limitation to a bill of review, yet, after twenty-two years, he would not 
roverse a decree but upon very apparent error. Evpedit reipubhcs, ut sii 
finis litinm, is a maxim, that has prevailed in this Court in all times, with- 
out the help of an act of Parliament But, as the Court has no legislative 
authority, it could not properly define the time of bar, by a positive rule, 
to an hour, a minute, or a year It was governed by circumstances But, 
as oUen as Parliament had limited the time of actions and remedies to a 
certain period m legal proceedings, the Court of Chancery adopted that 
rule, and apidied it to similar cases in Equity For, when the legislature 
had fixed the time at law , it w oulcl have been preposterous for Equity (which, 
by iiB own proper aiithuntv, always maintained a limitation,) to countenance 
laches beyond the period that law had been confined to by Parliament. 
And, ihcrtfure, in all coses, where the legal right has been barred by Par- 
liament, the equitable right to the same thing has been concluded by the 
same bar In Bond e. Plopkins, (I Sch. 4t Lefr 430,) Lord Kedesdale 
said. ** Nothing is better established in Courts of Equity (and it was 
establislud long before this let,) than that, where a title exists at law and 
in eonscienco, and the effectual asvertion of it, at law, is uncoiibcientiously 
obstruct! d, relief should bo given in Equitv ; and that, where i title exists 
in conscience, although there bo none at law, iciicf should lUo, ililiuugh 
in a different mode, bo given in Equity Both these cases arc considered 
l}> Courts of Pquity, as affected by the Statute of Limitations; that is, if the 
I quitable titlo bo not sued upon within tbo time, within which a Ic^ il title 
of the same nature ought to bo sued upon, to prevent (he bar ere ucd by the 
statute, the Court, actiog'by analogy to the statute, will not relieve If 
the party lio guilty of such laches m prosecuting his equitable title, as 

JUR. — VOL 11. 86 
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que trust fs ac&BOtvledgod to exist between the parties, 
and* the kust is continued, lapse of time can constitute 
no bar to an account or other proper relief for the 
cestui qiae trust But where this relation is no longer 


would bar him ; if his litle were solely al law, he shall be barred in Equity. 
But that is all the operation this statute has, or ought to have, on proceed- 
ings in Equity.” In Cholmondcley v. Clinton, ‘2 Jac. & Walk. HI, Sir 
Thomas Pluiner said : ** In the Courts of Equity of this country, the prin- 
ciple has been always as I shall hereafter show, strongly enforced. They 
have refused relief to stale demands, even in oases where no statutable 
limitation existed ; and whenever any statute has iixed the periods of limi- 
tations, by which the claim, if it had been made in a Court of Law, would 
have been barred, the claim has been by analogy, confined to the same 
period, in a Court of Equity.** Again he added, (p. 151,) after citing the 
cases * ** These cases show, first, that Courts of Equity have, at all times, 
upon general principles of their own, even u hero there was no analogous 
sta 'liable bar, refused relief to stale demand-^, wirere the parly has slept 
upon ! Is right, and aequiesct d for a great length of time ; and, secondly, 
that, whenever a bar has been fixed by statutes to the legal remedy in a 
Court of Law, the remedy in a Court of Equity, has, in the analogous 
cases, been confined to the same period. 1 should not have thought it 
necessary to cite authorities upon points so tong and so clearly established, 
had not the present decision tended, as it appears to me it does, to call them 
in question ; and had it not been of such transcendent importance, that no 
doubt should exist upon questions so materially affecting the titles to real 
property.^’ — The judgment of Mr. Baron Alderson, in (rrcnfcll r. Girdle- 
stone, 2 Younge & Coll. 002, 078 to 681, is very full and able to the same 
point, of the effect in Equity of lapse of time. So is ihat of liord Wynford, 
in While t*. Parnther, 1 Knapp, U. *226, 22S, and the judgment of the Su- 
preme Court of the United Slates, in Boone a. Chiles, 16 Peters, II. 177. 
See also McKnight v, Taylor, I Howard. Sup. Ct. It. 161 ; Tatarn e. Wil- 
liams, 3 Hare, R. 317, 337, 358. In this last Mr. Vice*(3iancelIor 
Wigram said : “ In this (’ouri there is direct and very high authority for 
the proposition that a Court of Equity will not, after six years' acquiescence 
unexplained by circa mstances, or cmintervailed by acknowledgment, decree 
an account between a surviving partner and the estate of a deceased part- 
ner. Barber o. Barber, 18 Ves. 2 h 6 ; Ault c. Goodrich, 4 Russ. 430; 
Bridges r. Mitchell, Gilb. Kq. Rep. 224 ; Bunb. 217; 15 Vin. Ah. Til. 
Limitation, E. 2, pi. 7, p. 110, (a case spoken of Lord Eldon, in Foster 
'v. Hodgson, 19 Ves. 185, ns a case oT uuthfirityy) to which may bo added 
also the case of Martin v. Ueathcotc, 2 Eden, 169, and Lord Henley's note 
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admitted td exist, or time and' long acqnieikiid^ce have 
obscured the nature and character of the trust, oithe 
acts of the parties, or other circumstances give rise to 
presumptions, unfavorable to its continuance; in all 
such oases, a Court of Equity will refuse relief u|ion 
the grolind of lapse of time and its inability to do com- 
plete justice. This doctrine will apply even to cases 
of express trust, and d fortiori it will apply with in- 
creased strength to cases of implied or constructive 
trusts.' 


Upon that case, Ibid The authority of the case of Barber tt, Barber, and, 
consequently, the autlioritv of the other cases, is, without doubt, much 
shaken by the observations of Lord Brougham, in moving the judgment of 
the House of Lords in the case ot Robinson v. Alexander, 8 Bligh, N. S« 
359; 3 ('i & Fin 717. For, notu iilistanding Lord Cottenham’s remark 
in Mireliouso t Scaife, 3 Myl A Cr 701, to the tfTect, that the judgment 
of the House of Lords in any given case dors not involve an approbation 
of all the reasons which each peer may have given for his vote, bo as to^ 
make those reasons binding upon courts of inferior jurisdiction, H is im- 
possible not to defer to the opinion to which 1 ha\e adverted, and, perhaps, 
difli( uli to expl tin the judgment of the House of Lords upon any other 
reasons, notwitiistandiiig the special circumstances of that c?se. But Lord 
Brougham, in that ca^ie acknowledged, in the clearest manner, tliat, 
whether hv analogy to the statute, or for anv reason, six years was or was 
not a har in that t ise it was the doty of a court of equity to consider 
whether, under cirrum&tances of delay, a decree should be made. In this 
case it IS uniicccbhary that I should rely upon the cases which have de- 
cided that this Court will not give relief after siv ytars of delay wholly 
unaccounted for, inasmuch as in this case it was not six jears, but a clear 
period of thirteen years w hich elapsed between the death of Foster and the 
filing of the bill, and no excuse is given for that dela> ” Ante, ^ 1038 
I02S b , 1530 

‘ Prevosi V. Gratr, 6 Wheat 18 1 , Portlock v. Gardner, 1 Hare, R. 594, 
603, 604 , Attorney-General i Fishmonger's Company, 5 Mvlno & Cr. 
16, 17. In this last case, Lord Cottenhain said *'lt was argued, upon 
the principle that this Court recognizes no limitation ot time in cases of 
trust, that no regard was to be paid, in this ca^e,toilie hp«o of 100 jears, 
which have passed away sinoc the title of the Foinpanv appears to have 
accrued. Such a dootrine would be most daiigerours, and might, li acted 
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$ 1521.* CottHd of Equity not only .act in obedience 
and'in analogy tb the Statute of Limitations; in proper 
cases, but they also interfere in many cases to prevent 
the bar of the statutes, where it would be inequitable 
or.|UQust Thus, for example, if a party has perpetrated 
a iiraud, which has not been discovered until tw statu* 
table bar may apply to it at law, Courts of Equity will 
interpose and remove the bar out of the way of the 
other injured .party.* A foiiiori, they will not allow 
such a bar to prevail by mere knhlogy to suits in 
Equity, whOre it would bo in furtherance of a manifest 
injustice.* > Thus, if a party should apply to a Court of 


upon, prove destructive of many of the best titles in the kingdom. If 
there be no doubt as to the origin and oxUtcnce of a trust, the principles 
of Justice and the interests of mankind re(iu ire that the l.tpsc of time should 
not erible those \^ho arc mere trustees to appropriate to themseU'CS that 
vrhich is the property of others; but in quebtions of doubt whether any 
trust exists, and whethor those in possession are not Piilidod to the pro- 
perty fur ihcir own benefit, the principles of justice and the interests of 
mankind require that the utmost regard should be paid to the length of 
time during which there has been enjoyment inconsistent ^iih the exist- 
ence of the supposed trust. One of the principal reasons for admitting 
limitations of suits is the djfTiculty of ascertaining the facts necessary to 
make it safe to exercise the judicial power. Upon this principle, this 
Court has, in many instances, limited the period uithin which it will exer- 
cise its power; and it would, indeed, bo strange, if, hi cases in which it 
has not done so, it were altogether to disrcgaid the lapse of time, as appli- 
cable to the evidence upon which it is called upon to act.'' Wedderburn 
X. Wedderburn, 4 Mylne & Cr. 41. ButsrcMichard v, Girod, 4 Howard, 
Sop. Ct. R.561. 

» Booth 1 '. Lord Warrington, 4 Bro. Pari. Cas. 163, by Tomlins ; S. C. 
I Bro. Pari. Cas. 445 ; Ilovcnden v. Lord Annealey, 2 i'ch. & Lcfr. 634 ; 
Phalen v. Clark, 10 Conn. 421 ; Suuth »Sea Cornp. r. Wymondsell, 3 P. 
Will. 143 ; Deloraine v. Brown, 3 Bro. Ch. R. 633, 616, and Mr. Belt’s 
note ; Story on £q. Plead. ^ 751. 

Bond V. Plopkins, 1 Sch. dt Lefr. 413, 431 ; Fonbl. Eq. B. 1, ch. 4, 
^ 27, note (^) ; Huveoden v. Lord Annesley, 2 Sch. & Lefr. 630, 610. — 
Mayne v. Griswold, 3 Sandf. S. C. R 462. In Bond v. Hopkins, 1 Sch. 
ic Lefr. 430 to 435, Lord Redesdalc made an elaborate, exposition of this 
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Equity, and carry on aii%Qfottiided{]|tigatt^,^traet6d 
under circumstancea and " fi)?. a length of thne,* Which , 


doctrine. From his opinion on that occasion, the followinif extract la 
made^ is said, that the bar arising from lapse of time oog|h not 

to ha .yfiioved. Why not, as v^ell as a satisfied term, if used against 
conscience t Hut it is contended, that the bar, arising from the, Statute of 
Limitations, ought not to be removed, because the enaotmenl of the sta- 
tute is positive. The answe/is, the positive enactment has nothing to do 
with the rase. The question is not^ whether it shall operate in a case 
provided for by the positive enactment of the slatule ; hut whether it 
shall operate in a case^ not provided for by the words of the art, and to 
which the act can apply, only so far as it governs decisions in Courts of 
Equity ; that is, whether it shall prevent a Court of Equity doing justice 
according to good conscience, where the equitable title ia not barred by 
lapse of time, although the legal title is so barred. It is admitted, that, 
in a case, where this Court may decree possession, (supposing the suit 
instituted in time,) it will not he*prevented, by the Statute of Limitations, 
from doing justice by a direct decree, although, before the time of mak- 
ing that decree, the lapse or time w^ould bar proceedings on a legal title. 
But it IB said, it cannot do justice indirectly ; that is, it cannot do justice, 
where it thinks fit to put the question of title in a train of discussion at 
law, by directing a trial at law to ascertain facts, and the law arising on 
tliosb facts ; which is only one mean of doing justice used by Courts 
of Equity, and a mean used, because the Court will not break in on 
legal proceedings more than is necessary for the purposes of justice, but 
will siilTer the course of the law to proceed as far, as, with justice it can. 
It IS .idniitlcd, e\en iii that indirect mode of administering relief, if a term 
for ycirs or any other temporary bar be an impediment to justice, it may 
be put out of the wsy. There is no diflicultv made upon that part of the 
case. It 18 admitted, also, that, where the Court is to act diiectly and by 
Itself, it is not bound by the words of the statute, or bv the spirit of it, 
provided the suit in Equity is instituted in due time. It should seem to 
follow (ihnugh there were no case) that, when it acts indirectly, it should 
bo no more barred by the statute, than when it acts directly, llarnesly 
e. Powell. 1 Ves 285, is an authority to show, that, if the Court could 
not, from the nature of the case, do justice indirectly, by putting the title 
111 a course of trial in another court, it ought to act upon tho matter itself, 
and give direct relief But it is clear, that Courts of Equity have, under 
the correction of tho Court of dernier resort, nod with the acquiescence of 
the Icgislatnre, decided on the principles, on whieh tho blaster of the 
Rolls* decree is founded. M^Kensde r. Puwus, 4 Bro Ch 328 ; Pincke e. 
ThornycroR, 1 Bro. Ch. S69 ; S. C. Dom. Proc 1784, reported in Cruise 

86 • 
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should lieBP^ve his adversary of his right to proceed at 
law, on account of the Statute of Limitations having, 
in the intermediate time, run against it. Courts of 
Equity would, themselves, supply and administer, within 
their own jurisdiction, a substitute for that original 
legal right, of which the party had been thus di^ived ; 
and, by their decree, give him the fullest benefit of it.^ 
$ 1521 a. The question oLen arises, in eases of fhiud 
and mistake, and acknowledgments of debts, and of 
trusts and charges on lands for payment of debts, under 
what circumstances and at what timc^ the bar of the 


on Fines, 366 , and many other cws. In the first of these cases, the 
appeal was on the single ground^ that the C*ourt of Ttiuiiy had not set the 
Statute Limitilions out the wa> It is p\ident, that Courts ot Fquity 
had been then in the Inbit of removing the statute out of the wav, for so 
muCii time as had run pending the cause in Equity. The ('ourt of dernier 
resort thought, that from the circunistances of that ease, it should be 
wholly put out of the way.” 

1 PuUenf V V. Warren, 6 Vee 73 , The East India Company r Cam- 
pion, 11 llligh K 158, 186, lb7 Lpon this last occasion Lord Chancel- 
lor Cuttenham said . “ The case of Pulteney v Warren, w Inch was urged 
at the bar on behalf of the respondent, and which 1 had ocra^inn 1 itcd> to 
consider, together with several others, established only this principle, that, 
where a party applies to a Court of Equity, and carries on jin unfounded 
litigation, protracted under circiimsunces, and for a length of time, which 
deprives his adversary of his legal rights, the ( ourt of Equity considers, 
that It should itself supply and administer within its own jurisdiction, a 
substitute for that legal right, of which the p'lrty, so prosecuting an un- 
founded claim has deprived his ad\ersary. It was upon that principle, that 
Lord Eldon made the order in Pulteney v Warren, because there a party 
had, by litigation, improperly deprived hit opponent ot his legal remedy. 
It IS for such reason that a Court of Equity will give a party interest out 
of the penalty of a bond, where, by unfounded litigation, the obligor has 
prevented the obligee from prosecuting his claim, at the time when his 
legal remedy was available. Upon that pnnciple it is, that when a 
party by unfounded litigation, has prevented an annuitant from receiving 
his annuity, the Court will, in some cases, give interest upon the annu- 
ity. All those casea depend upon the tamo priooiple of Equity.” Ante, 
^ 1316 a. 



Statute of XAttiJttiieRs <li«giiM ta run. 
may biBr said, that ‘the ml# of Courts of Equity is, that 
the cause of aotioa or suit arises, wheu, and as soon^^S# ' 
the party a right to apply to a Court of Equity 
reljii^*^ In cases of fraud or mistake, it will begin to 
r^n ^m the time of the discovery of such fkattd or 
misfalte, and not before* And an acknowledgment of 
a debt or judgment, to take t^e case out of the Statute 
of Limitations, or bar by lapse of time, must be made, 
not to a mere stranger, but to the creditor, or some one 
acting for him, and upon which the creditor is to act or 
confide.* A general direction in a will of personal 
estate, to pay debts, will not stop the running of the 
Statute of Limitations, or, if the bar has already attach- 
ed, remove it.^ The same rule is equally applicable to 
the case of a demise or charge upon real estate for the 
payment of debts. In no case will it take the debt out 
of the operation of the Statute of Limitations, and pre- 


* Wlnllev t Whalley, 3 Bligh, R. 1. 

B OrooKshank t Smith, 2 Younge and Coll 68. — In this case, Mr 
Baron Mderson said ** Then, is the Statute of Limitationa a bar to the 
remedy sought hv this bill < It seems to me, that it is not so. The sta- 
tate does not absolutely bind Courts of Equity ; but they adopt it as a 
rule, to assist their discretion In cases of fraud, however, they hold, that 
the statute runs fiom the discovery, becan<^ tlie laches ot the plaintiff 
commeneis from that date, on his acquaintance with all the circumstances, 
lo this, ( uurt^ of Equity differ from Courts of Law, >%hich are absolutely 
bound by tho words of the statutp. Mistake is, I think, withio the same 
role as fraud Here, therefore, the statute was not applicable, for the 
mistake >Nias first discovered within Vx years before the (Uing ol the bill. 
1 think, therefore, that the decree should be for the plaintiffs, but without 
costs , and, is they liave offered to take the jCl ,000. which is the whole of 
the stork that rrmtins, I think they bhonld be bound bv thatoffer.*^ See 
alro Blair r Brow ley, 5 Hare, R. 542 , S C 2 Phillips Ch. R. 354 ; 
Hough V Richardson, 3 Story, R. 650 

3 Grenfell » Girdlestone, 2 Youuge A Coll. 062. 

^ Freake v. Cranefeldt, 3 lljlne & Craig, 490 




1028 BQDO(7 JUBI^PEODMOE. [OB. ZI<G[|. 

vent the ranning i>f the statute.* . B]|.i a, direction, to 
pay certain scheduled debts out of a puticular'fund of 
personal estate, will take these debts, to the extent of 
the fund, out of the Statute of Limitations, and pre* 
vent its running.* And the like doctrine would piQba* 
bly be applied to cases of trust, or charges upoi^ real 
estate for the payment of scheduled debts. If th4 sta* 
tnte has begun to run in jtho life^me of the testator, it 
will continue to run after his death, and will not cease 
to run during the period which may elapse between his 
death, and the time at which a personal representative 
is constituted.’ 

$ 1521 b. It has been held at law, that, where there 
is a joint contract, wh’ch is severed by the death of 
one of the contractors, nothing can be done by the per- 
sonal representative of the deceased party, by acknow- 
ledgment of the debt or otherwise, to take the case out 
of the Statute of Limitations against the survivor.* 


1 Frrake u. Cranefeldt, 3 IVIylne & Craig, 499, 502 ; Burke v. Jones, 2 
Ves. & B. 275; Scott r. Jones, 4 Clark & Fin. 3h2 ; Fergus v. Uore, 
1 Sch. & Lefr. 107 ; Hargreaveb v. Micheil, 6 Madd. R. 320 ^ Hughes r. 
Wynne, 1 Turn. & Russ. 307 ; Rendel! i;. Carpenter, 2 Younge & Jerv. 
484. But see Crallan v. Oulton, 3 Beavan, R. 1, 0, 7. 

2 Williamson n. Naylor, 3 Yonnge & Coll. 208, 210, note. 

3 Freake w. Cranefeldt, 3 Mylne & Cr.iig, 499 ; Scott t«. Jones, 4 Clark 
Sc Finnelly, R. 382. It seems that in England it is in the discretion of 
the executor or administrator, under ordinary circumfitances, to plead the 
Statute of Limitations to a debt due by his test.itor, or intestate, or not; 
and if he acts bona fide and reasonably in not pleading it, and pays the 
debt, the payment will be good Nofton v, IVeker, 1 Atk. 523 ; C'astle- 
ton V, Fan*bhaw, Free. Ch. 100 ; Ex parte Dewdiiey, 15 Vcs. 4‘.H , Shew- 
en P. Vanderhorst, 1 Russ. & Mylne, 340 ; S. C. 2 Russ. & Myhio, 75 ; 
2 William’s Law of Executors, p, 1282, 1283 (2d edit.) A diflerent rule 
prevails in some of the American States; and the executor or admiiuslrator 
is not allowed to pay debts barred by the statute. 

* Atkins e. Tredgoldi 2 Barn. & Cressw. 23 ; Slater u. Lawson, 1 Barn. 
Sc Adolph. 396. 
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How wMcb this ‘doctri&e W 

been henjit^ be ft|ipltedi te the right which a creditor! 
has, in agaiidMi fhe estate of a deceased parij<^ ^ 

and how the eqnital^le right, which the creditor of 
'jbidt iind several debtors inay have, to avail himself of 
the e^ities subsisting between the debtors, may be* 
affected by agreements among the debtors themselves, 
do not appear to be points clearly settled, and, there* 
fore, will deserve consideration whenever they shall 
arise. 

$ 1522. Upon sidiilar grounds of fraud, allhough the 
Statute of Frauds is, ordinarily, a good bar, both at law 
and in Equity, to a suit on a parol contract respecting 
lands ; yet, if there has been any act of part perform- 
ance, that will, in Equity, avoid the operation of the 
statute ; for, otherwise, it would become an instrument 
of fraud for designing parties.^ The like principle 
applies to cases of judgments and decrees, which have 
been procured by fraud, and are set up to defeat the 
rights of innocent persons.’ 

$ 1523. A former decree in a suit in Equity between 
the sumo parties, and for the same subject-matter, is 
also a good defence in Equity, even although it be a 
decree, merely dismissing the bill, if the dismissal is 
not expressed to bo without prejudice.* Here, Courts 
of Equity act in analogy to the law in some respects, 
but not in all ; for the dismissal of a suit at law, or 


^ Crallan v Ouhon, 3 BeavaOi R. 1, 7. 
a Ante, ^ 75«», 760. 

3 Coojx’r on Faj. PI. ch. 6, p. 8fl6| 367, 371 ; Milford, Eq. PI. by Jere- 
my, S6J to 36^. 

< Cooper, Eq. PI. ch. 5, p. 369 to 371 ; Milford, Eq. PL by Jeremy, p, 
337 to 330. 
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even a judj^ment at law, is not, in all Mdbiii^ a ^od bar 
to another action. 

$ 1524. An account stated, constitutes, also, a good 
bar to a bill in Equity to account, although it will con* 
stitute no bar to an action at law for the same suhjdct- 
.matter.^ But, then, (as we have seen) equitable circnm* 
stances may be shown, which will remove the whole 
effect of the bar.® » 

$ 1525. The .plea of a purchase for a valuable con* 
sideration, without notice, is also a defence peculiarly 
belonging to Courts of Equity, and is utterly unknown 
to the Common Law. But, upon this, sufficient has 
already been said, in the antecedent portions of these 
Commentaries.® 

§ 1526. The want of proper parties te a bill is also 
a good defence in Equity, at least, until the new par- 
ties a.'e made, or a good reason shown why they are 
not made. At law, a plea of the like natme is some- 
times a good defence in bar, and is sometimes only a 
matter in abatement. But the plea in Equity is of a- 
far more extensive nature than at law ; and it often 
applies, where the objection would not, at law, have 
the .slightest foundation. The direct and immediate 
parties, having a legal interest, are those only, who can 
be required to be made parties in a suit at law. But 
Courts of Equity frequently require all persons, who 
have remote and future interests, or equitable interests 
only, or who are directly affected by the decree, to be 


1 Anto, ^ 5SS ; Cooper, Eq. PI. ch 5, p S77 ; Mitf. Eq. PI. I>y Joremy, 
250, 2f>0. 

9 Ibid 

9 Ante, 4 57 a., p. 75, nd ^ 108, 139, 105, 381, 400, 431, 436, 1502, 
1503. 
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made partialf' and ibi^^l not, if they are Trithin i&O 
jurisdiction, and ot^able of being made parties, pro* 
oeed to decide tlm cause ivithout them. Hence it 
ihai^ in Courts of Equity, persons, having very differ< 
enl^ and even opposite interests, are often made parties 
defendani It is the great object of Courts of Equity 
to put nu end to litigation ; and .to settle, if possible, 
in a single suit, the rights of all parties interested or 
affected by the Subject-matter in controversy.^ Hence, 
the general rule in Equity is, that all persons are to be 
made parties, who are either legally or equitably inte- 
rested in the subject-matter and result of the suit, how- 
ever numeious they may be, if they are within the 
jurisdiction, and it is, in a general sense, practicable so 
to do. There are exceptions to the rule, and modifi- 
cations of it, which form a very important part of the 
practical doctrines of Courts of E(iuity on the subject 
of pleading. But they properly belong to a distinct 
treatise on that particular subject.^ 

$ 1527. In the next place, in relation to evidence 
peculiar to Courts of Equity. In general, it may be 
stated, that the rules of evidence are the same in 
Equity, as they are at law;’ and that questions of the 
competency or incompetency of witnesses, and of other 
proofs, aie also the same in both Courts. Without 
adverting to minor differences and distinctions, there 
are, however, two respects, in which Courts of Equity 


* ('ooprr, Rq PI ch. 1, p. 34 , Miif Eq PI. by Jeremy, 104. 

9 See C (Mipt r on Eq PI ch I, $ 2, p 21 to 42, Miif £q PI byJere* 
my, 163 u\ IH1 , West v. Raodall, 9 Mason, R 190 to 196, Story on Eq. 
Plead. ^ 7: to 

3 Manning; v Lcehmere, I Atk. 453 ; Glynn v. Bank of Enghnd, 9 Yea. 
41 ; Gilbert's Forum Homan* 147. 
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differ fron/ Courts of Law, iv fl» moduli of obtaining 
and acting upon evidence. In the first place, Courte^ 
of Law, unless under very spedal eiroumstances, do not 
allow of tbe evidence of witnesses by written deposi- 
tions, but require it to bo given vw6 voci. On the ether 
hand, almost all testimony is positively required, by 
Courts of Equity, to be by written deposition ; the ad- 
mission oivwd voce evidence, at the hearing, being limi- 
ted to a very few cases, such as proving a deed or a 
voucher referred to in the case.i 
$ 1528. But a more important difference, in the next 
place, is, that, in Courts of Law, the testimony of the 
parties themselves in civil suits is, ordinarily, if not 
universally, excluded. But, in Courts of Equity, the 
parties, plaintiffs as well as defendants, may r eciprocally 
require and use the testimony of each other upon a bill 
and cioss bill for the purpose. And in every case, the 
answer of the defendant to a bill filed against him upon 
any matter stated in the bill, and responsive to it, is 
evidence in his own favor.* Nay, the doctrine of Equity 


1 2 MadJ. Ch. Pract. 330, 331; Higgio* Mi1]b, 5 Russ R. 287; 
2 Daniel, Chan. Tract. 411 to 446. 

9 In like manner Courts of Equity admit the testimony of certain per- 
sons to idcta, which, perhaps, they would not be, or might not be, compe* 
tent to pro\e in a Court of Law. Thus, an accounting party may, in 
Equity, discharge himself, by hi? own oath, of small sums under forty 
shillings, proTided that they do not, in the whole, exceed the sum of one 
hundred pounds. 2 Fonbl. Eq. B. 0, ch 1, ^ 1, and note (c); Remsen v Rem- 
sen, 2 Johns. Ch. R. 501. also Holstcomb o. Rivers, 1 Ch. Cas. 127, 
128 ; Peyton e. Green, 1 Ch Rep. 78 [146] ; Anon. 1 Vetn. R. 283 ; 
Marshfield r. Weston, 2 Vern. 170 , S. C. 1 Eq. Abr. 11, pi 14 ; Which- , 
erly v* Whicherly, 1 Vern. 470 , Merely r. Bonge, Mosel R. 252. Bat 
he will not be allowed as plaintiff, to charge another person in the same 
way upon his own oath. Everard o. Warren, 2 Ch. Cas. 240; 2 Fonbl. 
F>i. B. 6, ch. 1, J 1 ; Marshfield e. Weston, 2 Vern. 176 ; S. C. 1 Eq. 
Abr. 11, pi 14. I have saidi that, perhaps, the same evidence might not 
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goe9farthet;.;‘iK9iil' noli (Miljrvis anawer proof 

fkvor of the de&n^U^ as to tiie matters of &ct, 
ivhich the hiU se<fta a disclosure from him ; huh it is ' 
eonolusive'ut his ftmtv, ualess it is oyercoiae by the. 
sa^^torjl*^ testimony of two opposing witnesses, or of 
one witness, corroborated by other circumstances and 
facts, which give to it a greater weight than &e answer, 
or which are equivalent in weight to a seeehd witnesa^ 
Or, to express the doctrine in another form, it is an in* 
variable rule, in Equity, that, where the defendant, in 
express terms, negatives the allegations of tho bill, and 
the evidence is only of one person, affirming as a wit- 
ness, what has been so negatived, the Court will neither 
make a decree, nor send the case to be tried at law ; 
but will simply dismiss the bill.^ The reason, upon 
which tho rule stands, is this. The plaintiff calls upon 
the defendant to answer an allegation of fact, which he 
makes ; and thereby he admits the answer to be evi- 
dence of that fact If it is testimony, it is equal to 
the testimony of any other witness ; and, as the plain- 
tiff cannot pievail, unless the balance of proof is in his 
favor, he must either have two witnesses, or some cir- 
cumstances in addition to a single witness, in order to 


be allowed at law. Mr. Fonblanque {uhi supra) intimates, that it would 
not be But Lord Hard vticke, in Robinson v. Cummin^, (2 Atk. 410,) 
suggested the contrary. 

^ Pember v. Mathers, I Bro. Ch. R. 52 ; Walton o. Hobbs, 2 Aik 19 ; 
Janaon r. Uany, 2 Atk. 110 ; Arnot v» Biscoe, 1 Ves. 07 ; Cooth i. Jack> 
son, 0 \ cs. 40 , East India Company n. Donald^ 9 Ves. 275, S83 ; Pilling 
V. Armitdgo, li Yes. 78, Cooke v. Clay worth, 18 Ves. 12; Savage v 
Broeksopp, 18 Ves. 335; Clark’s Executors v. Van Rcimsdyk, 9 Oraoch, 
160 ; Smith v. Brush, 1 Johns. Ch. R. 459, 462 ; FJigg v. Maun, 2 Sum- 
ner, R. 489. V 

s 2 Fonbl. £q. B. 6, ch. 2, ^ 3, note" (g ) ; Pember v. MatberSy 1 Bro« 
Ch. R. 52 ; Mortimer v. Orchardi 2 Ves. jr. R. 243. 

IQ. JUE.^ VOL. II. 87 
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turn the t)8lance. We say 'a second ^witness, or cir^ 
oumstances ; for, certainly, thera may be circunistances 
entirely equivalent to the testimony of any single wit- 
ness.* 

§ 1529. We are, however, carefully to di^nguish be- 
tween cases of thb sort, whore the answer contains 
positive allegations, as to facts, respoi^ive to the bill, and 
cases, where the answer, admitting or denying the facts 
in the bill, seta up other facts in defence, or avoidance. 
In the latter cases, the defendant’s answer is no proof 
whatsoever, of the facts so stated ; but they must be 
proved by independent testimony.^ 

§ 1530. In the Civil Law, (as we have seen,) the par- 
ties to a suit might be interrogated upon articles pro- 
pounded to them under the direction of the Judge, as 
to *he Ihcts in controversy. Ubkunque Ji^cm ccginfas 
mver'i, (cque opoHerc fien intcrr<^ationm, ihlhm non 
est? And, by the rules law, two witnesses were 
generally required for the establishment of all the mate- 
rial facts, not made out in writing, or by the solemn 
admission of the parties in Court. UOi numerus testium 
non adjHlvi'f etiam duo iuffinent. Pluralk cnim elocidio 
duorum numero contenta esL* Scinximus, ut viiius iestimo^ 
niim nemo jvdicvm in quacunr/ae eamd facile paiiatur 
admilH. Et nunc manifede simcimus, tU taiius ommm teslis 
respotwo non aududur, dkmsi prtcelarcc Curiw Jmore 


^ Clarkes Executors v. Van Keimsdyk, 9 Cranch, ICO; Oresley on Evi- 
dence, 4. 

3 Gilbert's For. Roman. 51, 59 ; Ihrt v. Ten Eyck, 9 Juiins. (;h. U. 88 
to 00. 

d Ante, ^ I486, 1487 ; Di^. Lib. 11, tit. 1, 1, 91 ; 1 Doniat, B. 3, tit. 6, 
^ 5, art. 4 ; Id. ^ O, art. 3| 4, 0, 9. 

4 Dig. Lib* 99, tit. 5, 1. 13 ; 1 Domat, I). 3, tit. 6, ^ 3, art. 13. 
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prc^ulgcat.^ These ooinoidenoes, between the Civil Lew 
and Equity Juiispntde&ce, if they do not demonstrate 
a coi^mon origin of the dootrines on this subject, serve, 
at least to show, that they have a firm foundation in • 
natural justice. The canon law has followed the rule 
of the civil law.* 

§ 1531. In the ,next place, the same general rule 
prevails in Equity, as at law, that parol evidehee is not 
admissible to contradict, qualify, extend, or vary written 
instruments ; and that the interpretation of them must 
depend upon their own terms. But, in oases of acci- 
deni^ mistake or fraud. Courts of Equity ate constantly 
in the habit of admitting parol evidence, to qualify and 


1 Cod. Lib. 4, Ut. 80, 1. 9, ^ 1 ; Pothier, Pand. Lib. 28, tit. 5, n. 19.— 
Mr. Jug ice Blackstonei in his Commentaries, (3d vol. 370,) comments 
Bomeiinat severely, and, perhaps, not very justly, on this rule of the Oivil 
Law. “ One witness,” says he, “ (if credible,) is sufficient evidence to a 
jury, of any single fact ; although, undoubtedly, the concurrence of two 
or more ^corroborates the prooC Yet our law considers that there are 
many transactions, to which only one person is privy , and, therefore, does 
not always demand the testimony of two, as the Civil- Law unnersally 
requires. ^ Untwi re^ponaw A ommm non audiatut.' To extricate 
itself out of which absurdity, the modern practice ol the Civil-Law Courts 
has plunged ilbolf into another. For, as they do not allow a less number 
than two witnesses to be plena probaUOj they call the testimony of one, 
although ne\er so clear and positive, semi phna prohatio only, on which 
no sentence can lie founded. To make up, therefore, the necessary com- 
plement of witnesses, when they have one only to a single fact, they ad- 
mit the party himself (phintifT or defendant) to be examined in his, own 
behalf; and administer to him what is called the \uppletory oath; and, if 
his evidence happens to be m his own favor, this immediately converts the 
half proof into \ whole one. By this ingenious device satisfying at once 
the forms of tlic Roman Law, and acknowledging the superior reasun- 

"ablenc^Mof the law of England, w Inch permits ono witness to be suffi- 
cient, w )u ro no more are to bo had ; and to avoid all temptations of perjury, 
lays it down as an invariable rule, that nemo testis tssc dehet in propriH 
caned/* 

2 Evans v. Evans, The Jurist, 1644, vol. 8, p. 1055. 
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correcl^ aiiO even to defeat the tefms of .wiitten instfti- 
ments.' So they will allow pacol evidence to rebut a 
presumption or an Equity arising out of written instru- 
•ments. But in these latter cases, they do not interfere 
with, or repel the proper construction of the instrument 
itself, but only the artificial roles of presumption or of 
Equity, which they themselves have created, or applied 
to cases perfectly indeterminate in their nature, and 
admitting of either construction, according to the real 
intent of the party.* 

§ 1532. With these few remarks, we may dismiss 
these supplementary topics, as to peculiarities of de- 
fence and of evidence in Courts of Equity. And, here, 
these Commentaries are regularly brought to their close 
according to their original design. Let not, however, 
the ingenuous youth imagine, that be, also, may here 
c1q;SO his own preparatory studies of Equity JuA^pm- 
dence, or content himself, for the ordinary purposes of 
practice, with the gcnersil survey, which has thus been 
presented to his view. What hhs been here offered to 
his attention, is designed only to open the paths for his 
future inquiries ; to stimulate his diligence to wider, 
and deeper, and more comprehensive examinations ; to 
awaken his ambition to the pursuit of the loftiest ob- 


1 2 Starkie Evid. title, Payol EvUrrirr, p. 5U to 577 (Od Lond. edit.) ; 
1 Phillips on Evid. ch. 10, ^ 1 to 3 ; Id. Pt.2, ch. 5, ^ I, 2, (Btli edit. 1838) ; 
1 Fonhl. Eq. B. 1, ch. 3, ^ li, and note (o ) ; 2 Fonbl. £q. B. 2, ch. 2, 

and note (e) ; Id. B. 2, ch. \ ^ 3, and note (/) ; Auto, ^ 1.52 to 108, 
179, 767 10 770 ; Crooioe r. Lediard, 2 Mylne & Keen, U. 260, 261. 

2 Ibid. — Mr. Phillips, in his Treniisc on E?id., Pt. 2, ch. 10, ^ 3; Id. 
Pt. 2, ch. 5, ^ 1, 2, (Sth edit. 1S3S,) has full/ collected the cases on this 
sabject. See also, on the same subject, 2 Starkio on Evid. p. 608 to 570 
(2d London edit. 1833;) 2 Fonbl, Eq. B. 2, eh. 6, ^3, note (I) ; Ante, 
1201, 1202, 1203. 



1087 " 


08 .^xmL] <K)sot.tmiSr(} bsuasks. 

jects of his profession ; and to impress him with n pnh 
found sense of the ample instruction, and glorious re> 
wards which await his future enterprise and patient 
devotion in the study of the first of human scieno«S|^ 
the Law. He has, as yei^ been conducted only to the 
vestibule of the magnificent temple, reared, by the 
genius and labors of many successive ages^ to il^uity 
Jurisprudence. He has seen the outlines mad the pro- 
portions, the substructions, and the elevations, of this 
wonderful edifice. He has glanced at some of its more 
prominent parts, and observed the solid materials of 
which it is composed, as well as the exquisite skill with 
which it is fashioned and finished. He has been ad- 
mitted to a hasty examination of its interior compart- 
ments and secret recesses. But the minute details, the 
subtle contrivances, and the various arrangements, 
whioh are adapted to the general exigencies and conve- 
niences of a polished society, remain to invite his 
curiosity, and gratify his love of refined justice. The 
grandeur of the entire plan cannot be fully compre- 
hended, but by the persevering researches of many 
years. The masterpieces of ancient and modern art 
still continue to be the study and admiration of all 
tliose who aspire to a kindred excellence; and new 
and beautiful lights are perpetually reflected from them, 
which have lihen unseen or unfelt before. Let the 
youthful juiist, uho seeks to enlighten his own age, or to 
instruct posterity, bo admonished, that it is by the same 
mo.ans, alone, that ho can hope to reach the same end. 
Let it be his cncouiagemSnt and consolation, that, by 
the same means, the same end can be reached. It is 
but for him to give his days and nights with a* sincere 
and constant vigor, to the labors of the great masters ef 

87 * 
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his owQ profession; and, although he may now be but a 
humble worshipper at the entrance of the porch, he may 
hereafter entitle himself to a high place in the minis* 
trations at the altars of the sanctuary of justice. 
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ACCELERATION OF PAYMENT OF DEBTS, 
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111 cases of elegits .... 1316 b 
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not exclusively cognizable in Equity . 60, 64 d, 70, 76 
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liirce cases for discovery and relief on lost instru- 
ments, stated by Lord Hardwicke . . 83 
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ACCIDENT, 

tlie loss, if nol admitted, mUst be established by 

proofs 

relief against penalties, and the grounds thereof • 
of executors and administrators in respect 
of assecs in case of .... 
of an unpaid legatee against other legatees 
apportionment of premium in account of 
g reTolution treated as in accident • 
so, where stock is reduced by an act of Parliament 
where there is a defective execution of a power by 
accident . • . . . 94 to 97, 169 to 179 

{See Power.) ^ 

where trusts in favor of particular persons fail in 

being executed 

where a will is cancelled, supposing a later one 

executed 

confusion of boundaries by .... 

omission of indorsement by . . . i 

cases of, in which no relief will be granted . 
whore there is a positive contract 
^ where premises are destroyed by fire or 

lightning ..... 
where express covenant to pay rent , 
where parlies bland equally innocent 
where the accident arose from gross negli- 
gence or fault . . . 

where both parties stand npon equal cqui 

ties 

, where a party has not a clear vested right 
in case of a hona fide purchaser w^ithout notice 
grounds of equitable iorisfliction in cases of 
whether accounts are cognizable on account of 
{f^r Mistake.) 


89 

90 
93 
93 
03 
93 


98 

99 
99 a 

100 to 109 
101 

101, 102 
103 
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105 

106, 107 
105 ft 
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153 


ACCOUNT, 


concurrent jurisdiction of Equity in matters of 441, 443 
origin and nature of the juridHiction 441 to 450 
inadequacy of remedy at law 4 iS to 449 

when founded on obligations purely legal . 413 

assumpsit will lie for a balance of . . . 443,7iofc 

difTieulties in the action of at Common 

Law 443 to 449, 451, 453, 504 

suggestions of the Parliamentary ComiDissionera 

with reference to 443, notf 

use of the old action of 113, tiofr 
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in what caM Hlay 


Sl^TlON 


. 446, 447 


confined to bailiff's, reoeivers, and guardians in 
socage, and mexehants • . . , .446,447 

did not lie against wrong-doers .... 447 

who were bailiffs and reoeiFets in . . . 447 

modes of proceeding in this action . . 448, 449 

auditors could not administer an oath . . . 447 

issues being certified bj the auditors, wonU be 
tried by the Court and Jury .... 448 

in many actions of account, defendant may wage 

his law 448 

proceedings of Courts of Equity in suits for . 460, 451 
reference to and report of a Master • . 450 

all parties may be brought before the Court . 450 

foundation of the jurisdiction of Equity over 450 to 459 

because the remedy is more complete 
in Equity than law 450 to 453, 453, 454, note^ 

457 

in order to obtain a discovery 455, 456, 458, 514 
whether on the ground of accident, mistake, or 

fraud, It lies 453, 511 

incidents to matters of account, of which concur- 
rent jurisdiction is taken 453, 457 

difficult to ascertain the boundaries of jurisdiction 
over ••••.. • 455 to 457 

Lord Erskine’s opinion upon jurisdiction in . 455, note 

whether, where the Court has jurisdiction for dis- 
covery, It will give relief . 455 to 458, note 

jurisdiction over coses of mutual accounts 457 to 459 
where the accounts are on one side, 
and no discovery is sought . 458, 459 

when not founded in pavity of contract . 460 

jurisdiction in cases of agency . . . 463 to 468 

{See Aobncy.) 

to prevent multiplicity of suits 463 to 464 


where no preliminary objection is taken 


464 

between trustees and cestw que trust . . 465, 513 

between tenants in common and joint tenants . 466 

between part owners of ships .... 466 

between partners 466 

{See Fartnbrs.) 

in cases of tort .... . 467, 511, 519 

in oases of adverse title .... 510, 511 
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ACCOUNT, Continued, 

where a tenant tortiously dug ore during hie life 467, note 
jurisdiction in cases of Apportionment . 469 to 489 

{See Appostionmknt.) 

jurisdiction in cases of General Average . . 400, 491 

{See Average.) 

jurisdiction in cases of Contribution . 499 to 605 

{See CONTWBUTION.) 

hens 506, 507 

{See Liens.) 

pMgos 500 

rents and profits . . 508 to 514 

{SiC Rfnts and pROFits.) 
waste . . . 515 to 519 

(iSf<? Wastf ) 

tithes and moduses . .510; 590 

{^'t Tunis and Modlses.) 

in bills of account both pirtie:» aic .actors . . 599 

defendant is entitled to orders 
in the cause . . . 592 

may entitle him to a decree . 599 

mayretneasuu . . 599 

di count stated is a good ploa . 593 

where a Court of K([uity will open a settled ac- 
count ... .... 593, 594 

where it is botwc^Mi client and attorney * 523, noft 

where liberty is given to surcharge and falsify . 594, 595 
meaning of “ surcharge and falsify ** . . . 525 

what is a stated account .... 596, 1521 

where the danse •* crrois excepted ” occurs 596 
It need not be signed by the parties . . 596 

Its acceptance may be implied . . 596 

between merchants at homo and merchants 
in diifcrcnt countries .... 590 

when a settled account is conclusive between the 

parties or not 590 to 539 

in legal demands Equity follows the Statute of 

Limitations 59*d 

wilhiu what time l>|uity will interposo in cases of 

equitable demands 599 

decreed to wind up partncrstiip atfairs 671, note 

ACCOUNT BOOKS, specific delivery of .... 709 

ACCOUNT stated, when a bar in Equity .... 1591 

ACKNOWLEDGMENT OF DEBT, 

what is sufficient to avoid Statute of Limitations 1591 n 
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ACKNOWLEDGMENT OF DEBT, Continued. 

when a chaxgp of debts oq Jands avoids stajate or 


not 


SaCTZON 

1521 a 
87 


ACTIONS, distinetloni between, in the Roman Law 
ACTORS, both parties are in bills of account . . , . 

ACTUAL FRAUD. (See Vttxtv, Actual) . i84lo 257 

ADMINISTRATION, 

concurrent jurisdiction in cases of • 530 to 533 

what are assets . 531, 551 

grounds of jurisdiction over . . • 531 to 579 

whether cognizable as a trust • . 532, 533 

cognizable in ecclesiastical and common-law 

courts 535 to 538, 541 

necessity of interposition of equity . . 535 to 538 

defect of remedy at law .... 535 to 538 

in the ecclesiastical courts . . . 535 to 538 

in the case of creditors .... 537, 538 

of legatees .... 539 

of distribution of the residue of 
an estate . . 510, 541 

origin of the jurisdiction of Equity . • . 542, 943 

where relief is sought by executors or adminis- 
trators . 564 

bills ot con foriuitv, what they arob • . 544 

whether ihtse are maintainable against all 
the creditors 


where relief is sought by creditois ^ • 

when the bill is by a single creditor for his 
own ilchL <»nly 

creditors bills, what they nre 

how these destroy pn Terences ^ 
assets, usual decree upon them 
what follows the decree 
abuse of them, how prevented 
where the jurisdiction of equity is indispensable 


545 
516 to 549 


546 

617 

549 

548 

549 

549 

550 


w hat arc legal assets 


531, 550, 551, note 


when payment of these is enforced m 


equity 

. 551, note 

what arc equitable assets « 

. 551, 562 

why so called . 

551 

of two kinds • 

652 

where land is charged w itli 

the payment of 

debts .... 

552 

equity follows same rules, as to 

legal assetBias 

courts of law . 

553 
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lecognisses liens, chargee, &o., according to 

4heir priority . 594 

tollowa different rules, ae to equitable assets, 

from courts of law 550 

equitable assets distributed among creditors equally 

and pan passu 64 &, 554 

abatement of the shares of creditors, where the 

funds fall short 554 

three orders of creditors in the civil law . . 554 note 

legatees of equitable assets take par$ passu . 555 

abatement of their share «... 555 

creditors have a preference over . . 555 to 557 

how a creditor partly paid out of legal assets is 

postponed as to the equitable . . 557 

decree in cases of tins sort .... 557 

marshalling assets * 558 to 569 

what IS marshalling of assets ... 5iH 

where a creditor has two funds . . . 558 

where one mortgage covers two estates 550, 562 to 504 
assets marshalled only in favor of common cre- 
ditors of a common debtor . . 560, 562 


a creditor of A. and B. not compellable to pro- 
ceed against D. alone 560, 562 

whether the assets of one alive may be mar- 
shalled . * 560 

every cl;iimant upon assets to be satisfied . . 561 

when simple contract creditors shall stand in the 
place of the specialty creditors . . 562 

where specialty creditors may resort to two 

funds 562, 663 

where mortgagee exhausts the personal estate . 564 

' how a<3sets are marshalled in favor of legatees 565 to 569 
when they may stand in ttie place of spe- 
cialty creditors and mortgagees . 565, 560 

where real esuts not mortgaged is devised . 565, 566 
what passes by devise of land mortgaged . 565, 566 
preference between the legatee and devisees 565, nofe 
distinction between the heir and devisee 505, note 
where lands are subjected to the payment of 

dnbts 566, 566 a 

where some legacies are charged on real 
•lUte and some not . . . 5p5, 566 

doctrine of suhstitution adopted from the Civil 
Law 


567 
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how atiotfi^are^inoiihfalle^iti favor of widows 568 

hoc jioooooary o^paiol oot liable for husband’s ' 

WWs 

haw oreditofTB wiU be torned from lier para- 
phernalia 568 

BO marshalling where legacies are for* charitable 

uses . . 569 

when an heir or devisee will be substitntod for a 

specialty creditor 670 

personal estate the pnmary fund for payment of 

' debts 571 to 678 

order of preferences among persons in interest *' .571, 579 
where unencumbered and mortgaged lands 
are specifically devised .... 571 

wh^re the equities of the legatees and de- 

vi^ets are equal . . . 571 

where a specialty debt or mortgage is paid 
by in heir or devisee • . . 571 

where lands are devised for the payment of 

debts 571 

whU IS proof of intended exemption of per- 
sonal estate • . . . 579 

intention of the testator followed . 578, 573 

where the real estate is or becomes the primary 

fond . 574 to 576 

as of a jointure or portion to ba raised out of 
lands by the evecuiion of a power . . 575 

as of a mortgage by an ancestor, and the 
mortgaged estate descending upon his heir . 576 

as of land descended to the wife, mortgaged 
by her father, and for a personal covenant 
by the husband . 576 

as upon descent cast of a mortgaged estate 
purchased by an ancestor 576 

summary as to marshalling assets 577 

where there is waste by the personal representa- 
tive .••••••■• 579 

executor trusted as debtor at law . 579 to 581 

assets treated as debtor of trust fund in equity 579 i 

when assets may be followed, where there is a 
misapplication of them by executors , 580 to 588 

distinction between sale or pledge of asscu for a 
present advance or for an antecedent debt 

SQ JtJR. — TOL. It 88 


581 



1046 


INDiX. 


• ^ SVOTIOff 

ADMINISTRATION, ConiinMcd. 

relief in case of ^eete by the hna^and of tkfmt ^ ^ 

amrt executrix . ^ 689 

where assets are collected under an ancillary or 
foreign administratton .... 683 to 689 

probate and administration granted as to asseta 
within the jurisdiction of the court . . « 586 ' 

where there are dilTerent administrations in differ* 
ent countries .... 685 to 589 

diffferent regulations in difflmrent countries . 585 to 589 

by what law the assets are to be governed . 587 to 589 

effect of the law of domicil of deceased . . 56S, 589 

* final distribution of the residue, offer discharge 
of the claims in the country of the ancillitry 

administration 588, 589 

fraud in dealing with executors and adminibti i- 
tors .... i22 to 421, 579 to 561 

assent of executor to legacies required before a * 
suit at law . . . . 591 


(S^f LpoAcirs) 

ADMINISTRATORS AND EXECUTORS (See Ad»iisist£ation.) 

Irauds by . ... .422.(0 121, 579,580 

waste by 57U, 5S0 

collusive sales by . . 422 to 424, 579, 580 

collusion w ith debtors to estate . 422 to 424, 579, 560 

ADVANCEMLNT, purchase m Dime of a son, when an 1202 to 1205 

in name of a wife . . » 1204 

ADVERSE TITLE, purchase with notice, effect of . 305 

(Ste Nonen ) 

AFFIDAVIT, of Joss of bond, when reqtnred 82, 83, 88, 3% to 411 
AGENCV, accounts arising from jurisdiction over . . 402 to 409 

deffnilion of 462 


when till will lie between principal and agent 

458, no/e, 462, tioft 

agents must keep arconnta and preserve vouch- 
ers 462, 468 


are irsponsible for profits . . 402, 403 

difficulty of settling their accounts with- 


out a discovery 

403 

where there is an election of remedy . 

403 

where there is a single consignment 

463 

jonsdictioo to prevent mnltiplicity of suits . 

463 

action of money had and received 

. 103, 464 

when equity considers the agent as trustee . 

4G3 

where no preliminary objeetton is taken to 

the 

jnrisdiction 

. 163, 461 



IMDBX. 


1047 

>AGENC'!ri QnUinueif, ' 't*' 

^ • 464 

«a ag^t ogrioot B«tehft86 for himself enless un- 
der special citei^atoaeee 315, 316 

accounts betweeo tenaats ia ciommon and joint 

tenants 

between part-owners 435 

between partners 466 

torts of agents will be charged by equity upon 

their estate 467, note 

where a tenant tortiously digs ore during his 

life 467, note 

wSere an agent does not keep regnlar accounts^ . 468 

where an agent mixes his principal’s property 

with his own 468 

(Sec Principal and Agent. 

AGREEMENTS, mistake in written, when relieved or not 152 to 168 
to secure influence over another person 260, 26 1, 

265 to 267 

fraudulent, respecting mSSriage . 260 to 290 

among heirs, to share equally . . . 265 

(See Fraud, Constructive.) . . 260 to 291 

within Statute of Frauds .... 330 

parol evidence, to correct errors in . 151 to 164 

ALIMONY, when allowed by Courts of Equity 1421, 1422, 1472 

when arrears of, recoverable or not . . . 1472 

ANCILLARY, FOREIGN ADMINISTRATION, what 

It is . . . . . 583 to 589 

( S^t Administration.) 

etfcct of .... 583 to 569 

ANNUITIES, during widowhood are valid .... 285 

apportionment of 480 

ANSWER IN EQUITY, when evidence or not . 1528 to 1530 

APPLICATION OF I’URCHASE-MONEY, 

when purchaser bound to see to or not . 1124 to 1135 
APPOINTMENT, power of, when a trust .... 1661 

APPOINTMENTS, defective execution of powers of, when 

relieved . . 90 to 98, 169 to 176 

when not 113 

(See Powers.) 

illusory, relief in cases of . . 252, 255 

APPORTIONMENT, of a premiuin on account of accident . 93 

of arrears of a dividend due to tenants for life . 93 

of annuities 480 

concurrent jurisdiction in oases of 470 to 480 

discovery required fur . . . • • 4^9 
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whether founded on contract . . 460, note^ 4^0, 471 
in the case of an old party wall rebuilt, • . 460 

grounde of, according to Xiord Chief Baron Eyre » 470 
contracts not generally apportioned at Common 

Law 471,470 

where a collector of rents died at the end of three 

quarters of a year 471 to 473 

where a mate engaged for a voyage, and died 
during the voyage ...... 471 

when allowed in cases of apprentice fees . 472 to *474 

of apprentice fees, when the master becomes bank- 
rupt . . * . 03, 472 

on account of misconduct of his 
master .... 473 

where certain acts where left 


undonu by the death of the 
roaster .... 473 

on the dibsolution of the appren- 
ticeship It his request . 473, 474 

in the case of an attorney's clerk . • 452, 453 

etvmologv and meaning ol the werd . . 475, note 

in cases of rent, or coiiimun, or other charge 475 to 482 
where one purchases a piri of the land, out of 


which a rent ch'irc'e issues . . 475 

where part of ihe land comes by operation of law 

to a party 475, 476 

rent service apportionable . . 475, 476 

where a lessor grants part of a reversion to a 

stranger . 475 

in case of eviction of part of the land . . 475 

where one parcener, or co-feodee, is distrsined for 

a rent service 475, 476 

where one nf several alienees eitisfirs a^udgroent 476 
where writ of contribution will lie for 477, 478 

superiority ot remedy to Equity . . 47B, 479 

in cases where no remedy exists at law . . 470 

where a right of common is recovered of a 
lessee of divers lands .... 470 


where lent is payable in lieu of tithes, 
and the lands came to several grantees 470 
where mu rest of a mortgage is appor- 
tioned between the heir and administra- 
tor .. . 470 

where a daughter’s maintenance will be 
apportioned 470 
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denied by Equity in ceftain'^eaBes » , 480 

is cat# of South Sea Annuities 480 

in ease of geyefnnient securities . 460 

where tenant for life leases 0>r years, ren- 
dering rent half yearly, and dies in the 

middle of the half yeai . , . . 481 

« between the executors of a tenant in tail and re- 
mainderman • . • . « 481, 483, note 

tithes leased, apportioned on the death of the 

parson . 481, note 

in cases, where fines and other charges on real 

estate are paid off . . . . 483 

where different parcels in the same - 
mortgage are sold to different per- 
sons 483, 484 

generally, where there are different in- 
terests under a mortgage . . 484, 485 

importance of the assistance of Equity in these 

cases 485 to 488 

where there are different interests in the inherit- 
ance • 485, 486 

between tenant in tail and remainderman . . 486 

where an encumbrance is paid off by tenant in tail 386 

by tenant in tail in remainder . 486 

by tenant for life • 486, 487 

between tenant fgr life and reversioner or remain- 
derman . . 487 

of surplus, where the estate is sold to discharge 

encumbrances . , . ^ . 487 

of the interest on mortgages, &c. . 487, 488 

where a mortgage is devised and paid by the mort- 
gagor 487, note 

where tenant m tail is an infant, guardian shall 
keep down the interest ... . 488, note 

in cases of general average . • . 490, 491 

(StC AvSRAOE, — CoStTRlBUTIOH ) 

APPRENTICE BONDS, when apportioned or not 93, 472 to 474 
APPROPRIATION, of payments . • . , 469 a to 469 ^ 

ARBITRATION, (&. Award ) 1450 to 1463 

Roman law of 1461 to 1463 

ARBITRATORS, agreement to refer disputes to by partners, 

whether enforceable in Equity .... 670 

Equity will not enforce agreement to refer to . 1457 

not bound to discover the grounds ot their 
award ....... 1457, 1498 


88 * 
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\ 0xaTioii 

ARBITJEI^XOESi Continued* 

not to be made parties - • . . 1498 to 1600 

except in cases of fraud .... 1498 to 1500 

ARRANGEMENTS, FAMILY. {See Compromises.) 191 to 189, 989 
ASSAULTS, Equity Jurisdiction grew out of ... 48 

ASSETS, what are legal 631> 031 

what are equitable 661, 659 

marshalling of ^ 660, 677 


{See Administration.) 

ASSIGNEES in Bankruptcy can purchase debts only for benefit 

of estate, and not of themselves ... 891 

the right to all equities . 1038, 1928, 1999, 1411 

ASSIGNMENT, of equitable property or debts Notice of 

necessary to trustee to perfect title . . 491 n 

of an officer's hnlf pay, void .... 904 

of the fees of keeping a house of correction . . 994 

of dower, jurisdiction in Equity . . 694 to 632 

( See Dow ra ) 

by debtors gi\ ing preferences to creditors, w hen 
valid or not . . 370, 373, 37') 

of proper! \ on general and special trust . 103(> to 1057 

general, for payment of debts . . 1036 to 1037 

relief in Equity on . . 1036 to 1045, 1057 

b\ or to the King of choses in action valid . 1039 

special assignment . . . 1039,1010 

of choses in action . ... 1039, 101 

of debts . . 1039, 1043 to 1048, 1057 

of contingent interests and fYpcclancies 1040 o., 1055 
no remedy on assignnncnt of choses in action at 
law . .... 10J‘), 1019, 1056 

but full remedy in Equity . 1039, iOiO. 1010 3, 1057 

when implied . . . . 1011, 1196 

of choses in action of wife by husband when and 

how far valid . 1413 

remittance, w hen it amounts to an assignment 1019 to 1046 
what valid or not . . . . 1012 to 1056 

by second assignee without notice of prior assign* 
ment when, by giving notice to the legal holder 
of the inif rest, he may acquire prority over the 
first assignee . 1035 a , 1047, 1057 


what interests are not assignable . . 1040 r 

pensions 1040 r 

half pay 1010 r 

when valid by parol 1047 

when revocable or not . . 979 
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ASSIGNMENT, Camintutd. 

voluatary 10 retoeable .... 1045 to 1047 

what may be assigned 01 not , 1040 a, 1040 c 

what 10 ohamperty and maintenance or not 1048 to 1055 

of freight tnfuiuro^ valid 1055 

ASSUMFSITi when it will lie on an account . . 442, note 

tor tolls ...a a 455, no/e 

ATTORNEY. (See Client and Attorney.) . 218,219, 311 to 314, 

523, note 

AUCTIONS, engagements not to bid against each other . • . 293 

where underbidders or pufiers are employed . • 203 

sales of post obU bonds at 347 

purchase at auction by trustee 322 

AUDITORS, duty in the action of account .... 447, 448 
(See Account ) . . • . 447, 448 

AULA REGIS, administration of justice in England originally 

confined to 39 

other Courts derived out of 39 

AVERAGE, G GNERAL, jurisdiction in cases of . . . 490, 491 

definition of . . . . 490# 

oil hat principle founded . . . 430, 491 

derived from the Roman Law . . . . 490 

confined 10 sacrifices of property .... 490 

diiliculty of adjuHttng it at law 491 

^ here there are dififercnt interests embarked . .491 

AWARDS, fraudulent . . 252 

jurisdiction m Equity, as to . . 1450, 1458 

in rises of fraud and accident . . . 1451, 1454 

111 rises of mi-'idke of I iw , , . 1155 

in cases uf mist ike of fact. .... 2456 

w hen specific performance of, decreed or not 1457 to 1459 
agreement to refer, not decreed . . • 1157 

arbitrators not decreed to make an ... . 1457 

arbitntura not compelled to discover grounds of 

award 1457, 1496 

except in cases of fraud .... 1457,1498 

Roman law of arbitration .... 1461 to 1103 

bill of discovery of grounds of award, when it lies 

or not . . ... 1457, 1498 

when arbitrators should be parties or not to a bill 
ol discovery ... . 1457, 1498, 1500 

B. 

BACON, LORD, his character as Chancellor . * . * • 51 

value of his ordinances • . ^ . . • 51 
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BAILIFFS AND RECEIVERS^ 

had the benefit of action of account at Qommon 


Law 

• 

. . 446, 447 

who they were at Common Law 

• 

. 446, 447 

BAILMENTS, though trusts, are cognizable at law 

. 464, 633 

treated in Equity as trusts . 

• 

. 1041 to 1044 

BANKRUPTCY, ASSIGNEES IN, 


* 

take subject to all Equities 

1038, 18S8, ISSO, 1111 

BARGAINS, catching 

. 

. 188, 334 

unconscionable .... 

• 

S44 to 250, 331 

with expectant heirs, reversioners, &o. 

334 to 347 

BARS, PECULIAR IN EQUITY. 


. 1617 to 1636 

Statute of Linutations 


. 1520 to 1533 

lapse of time 


1520 to 1533 

ladies 


1531, 1533 

Statute of Frauds 


. 1533 

former decree 


. . 1523 

account stated . 


. . . 1531 

purchase hnrui v w ithoiU n jiice 


1503 to 1501, 1535 

want of proper parties 


1536 

*BENEriCI\UY, who is {u sf a ijw fn .() . 


. . 321, note 

(^te Trlsiie ) 

BIDDINGS, 'll luciion, when frauduUnt 


. . . 393 

BILLOrPEVC’E Ptur, Bill oi ) . 


. . 853 to bRO 

BILLQITV TlMl/r (S QiivTiwir) . 


835 to 851 

BILLS TO PEUrLrr\IC TE^riMONY. 


. 1505 to 1513 

PlI 1 ETl VTINf Tr-riMONV.) 


BILL TO TAKE i EbTlMON Y DE BENE E^SE 

. 151310 1516 


(V^ lismioNi — Bilis fok l)i Bene Es&r ) 

BILLS FOR an ACCOl \ V { v. Accc.i vr.) 450 to 514 
BILLS OF conform / I V, what ihev arc, and when mam 

tamable. . 511 

* Aijmimstr^tiov ) 

BILLS or CREDITORS Cki-diiors’ Bills.) . .jlfliu'ilO 

BIIiLS Oh DISCOVERY, their loiportanco . 31, llhO, to 1500 

{Sff DiafOVKRV ) 

BONA FIDE PURCIIASERSprotPctionof 61 c., 100, 151,361,400. 

411, no, 131, 136 

f^^RrilASER.) 

BONDS, lost, relief in casci* of, and ihc iprounds thereof 81 to bO • 

on oondiuon of the party’s giving in(lcin< 

nilv 83, 86 

when a/firlavit of the loss is required . . 82, 83, 86 

tbrtc coses for discovery and relief stated by 
Lord Ilardwicko . . . . 83, wit 
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BONDS, Continued^ ^ 

relief aguinst peoaUiea aD<l tbe gtoonds thereof 89 

(See Accident.) 

of apprentice, w.h6n apportion«>d ... 93, 473 

(See Appointment.) 

reform of mistake in . . . . 152 to 166 

joint, when deemed joint and beveral . 162, 163 

. obtained by attorneys of their clients 311 to 314 

for assisting in an elopement, void . . . 264 

for giving consent to marriage, void . 266, 267 

(See Marriage ) 

fraudulent, upon an intended marriage 266 to 269, 270 
not a lien upon lands in England . 375 

post obit liondb, relief in cases of . 342, 343, 347 

relief of sureties on bondb and contribution 498, 498, a 
498 5, 499, 4‘)9 a, 499 h, 499 c, 499 d 
debts by, cannot be tacked except against heir 418, note 
HOOKS OF ACCOUNT, specific delivery of . . . . 709 

HOHNDARIES, CONFLIblON OF. ( See Confusion or Boun- 

DARirs ) 09 a., 609 to 622 

BROKAGE CONTRACTS. (.Sec Marriage ) . . 260 to 263 


C 


CANCELLATION OF DEEDS AND INSTRUMENTS. 


when decreed 

. C0Jto703 

>ih< it deeds xuid and voidable 

099 to 701 

when not decreed 

. 700 (I, 701 

wilt n dcc*ds illegal on tluir face 

. 700, 700 a 

who ni ly require . 

707 

Ill Ctiacs of truid 

. . 691, 695 

against public policy 

601 to 098 

igainst conscience . 

. 691 10 69S 

wlien sitisfied 

. 705, 706 

other cases 

. 702 to 705 

upon what terms . 

. 690 to 698, 707 

CAN( 'ELL AT I(»N of wills by accident 

99 

ut deeds by mistake 

. 167 

(\\NO\ LWV, Its auilii»riiy in England . 

. 279, note 

CVT('H1N(J B \U<T \l Ns, relief against 

188, 334 

CAVL\ r EMPrOK, rubs of the common law 

212 

CEs^loV, (lo( frine of llu* Roman law as lo 

. 491, 635 to 637 

CESll 1 4UE TRUST. (SteTRObiiE) 

220, 321 to 323, 465 
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CHAMPERTY, contracts of 204, 207 

what IS or not 1018 to 1067 

CHANCELLOR, 

this officer known to the Roman Emperors . 40 

common amonp the modern kingdoms of Europe 40 

question as to the origin of the word . . 40, nofe 

authority and dignity of . . . . 41, 42, note 

anciently, pi titions to the king were referred to 42, 44 
when his powers were first delegated to commis- 
sioners 51, note* 

character of Cardinal Wolsey as Chancellor . 61 

Sir Thonas More ... 51 

Lord Bicon .... 51 

Lord Nottingham ... 52 

Lord Hardwicko .... 52 

his jurisdiction o\er idiots, &c. . . . 226, uoU 

CHANCERY, the grand ini ( .... IJ 

( r^i ITY ) 

CHARGE OxN LAM)S FOR PAYMENT OF DEBTS, 

what word^ create . ... 122 1 to 1247 

CHARI TIES, history ot cquit) jurisdiction in cases of llliT to 1164 

what are now deemed chanucs . . 1155 to 1104 

what are w ithin statute ot Flirabclh . . 1164,1165 

how construed . . 1164 to 1183, 1101 a. 

how favored . . ... 1165 to 1171 

how earned into eiTcct . . . 1105 to 1175 

doctrine of ( y 1100, 1170, 1176, 1177 

uncertainly of objects of . . . 1169, 1176, 1181 

defects in coin eyances to . . . 1171,1172 

no marshallinj ot issets in r ascs of . . .1180 

surplus in chanties how applied . . 1181 

what chiritie-> void . . . 1H2, 1183 

for foreign object**, when enforced llb4 to 1186 

jurisdiction over, when in the court of chancery Uh 7 to 

1101 a 

when personal in (ho chancellor, as delegate of 

thecrov\n 1190,1191 

when to he adiiiinistered by the crown . 1190, 1191 

when by IruiUes ... . 1191,1192 

intcrprotalion of bequests for . . . 1191a 

rewards to discovf>r chanties 1192 

statute of limitations not applied to chanties . 1 192 a 

cfTect of modern st iMtes, as to chanties . 11 9 J, 1 191 
CHARITABLE I'^'FCS, legacies f<»r, no marshalling of .i«8i ts 
in iavor of 


569 
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GHATTEIjS, specific delivery of. (See Delivery up op Chattels.) 


when decreed . . . . 708 to 710, 906, 907 

antiques 709 

heirlooms . . ' 

painting 

books of accounts 

farm stock 710 

injunctions for 906 to 908 

CHILDREN AND WIFE are favorites of equity . . . 170 

(See Parent and Child.) 

CHOSES IN ACTION, ASSIGNMENT OF. 

remedy in equity . . . 1030 to 1042, 1047 to 1057 

the kint? may assign or take an assignment of . 1039 

CLIENT AND ATTORNEY, 

relief in cases of concealment by an attorney from 

his client 218, 219 

plea of ignorance by attorneys .... 218, 219 
their peculiar fiduciary relation . . . 311 to 311 

latter shall not he benefited by the negotiations 

for the former 31 1 to 314 

oiius upon the latter to show perfect fairness in his 

dealings 311 to 314 

distinction between this relation and that of cci^fui 


7 Me tru^t 311 to 314 


a bond obtained by an attorney from a poor 

client . 313 

a bond obtained by an attorney from a client for a 

specific sum 313 

judgment agaiiibt a client for security for costs . 313, 31 1 
gifi to an allorney pemhuu . . . 313, 314, note 

w lien the relation IS dissolved .... 314 

account between 523, note 

COKE, LORD, liis opinion as to the origin of equity jurisdic- 
tion 41 

Jus hostility to courts of equity .... 41 


rohlV^lOS HY EXECUTORS AM) ADMINISTRATORS. 


with debtors of the cstato . . 422 to 121, 579 to 581 

111 sales of pcr-jonal assets • . 422 to 421, 562 

COMPENSATION, when decreed for improvements on an es- 
tate in equity 655 

in cases of partition for owelty . . . 650 by 056 c 

COMPENSATION AND DAMAGES IN EQITTY, 

when decreed . . . 717 »/., 72.3. 721, 794 to 800 

w hen not 794 to 800 

w hen as iucident to other relief . . 794 lo 800 
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COMPENSATION IN CIVIL LAW, what 1438 to 1444 

when allowed to trustees or not . 1968 

(Ste Set-off.) 

COMPOSITIONS, secret by creditors, when valid . . 878 to 381 

COMPROMISES, in ignorance of a rule of law . . 121 to 132 

when \.ilid 131 to 132' 

of doubttul rights ...... 131 

family, by a person in drink .... 133, 836 

supported on principles of policy . . .131, 138 

CONCEALMENT, what it is, and relief in oases of . 204 to 821 

in fraud of marriage .... 268 to 273 

in cabcs of sales 212 

in cases of sureties 215 

in cases of insiinnce ... . . 816 

in ca.»cs of fiduciary relations . . 218, 308 to 238 

ol crimes, agreements for, \ Old .... 204 

of title with desigri to implead . . . to 301 

ut material facts, in cases of guaranty and ad- 

\aiictb 3s3 

CONOURUENT JUIU^DICIION (v, Jurisdiction) . 76,77 

CONDITION^, (Sf l^suiiLs and FoftFEjriMs; 

in rcbiiaint ot m image . . . 274 to 881 

(.Vr Marhiaoe.) 

how Mewed «u law . . . 1302 to 1307 

pob'iihle and impossible 1301 to 1307, 1311 

pic( ult (It and bubstquent . . 1301,1306, 1307 

ilUgil and ie{Mianant . . 1301, 1300, 1307 

ubui relieved agiiiiat in equity . 1312 to 1317 

CONFIK.MATI(.)\, nnrnige bnikigo conlracis incapable ol 203 

wli It cMinraiMs arc capable of or nut 263, 307, 315, t,o(o 
CONFORMIIV', (Ih , wii it llit y are, and when main- 

tairiable . . . . . . bit, 515 

( '* Al MIMSTRAnON ) 

CONFUSION OF BOI NDARII.S 

CO H urreni jiirindinion in rases of . 00 a. 009 to 622 

ofijin and liiMory of the juribiliclion . . 61u to 612 

two writs in ibe regi<>ler rmictriiirig boundaries . Oil 
rule of the ri\il ) iw as to . 614 

grounds f<»r ihc excrciM* of the jurisdictiou . 617 to 010 

ih It the bound tries are in conlro\tr-\ ih 
not **utTicirrir . . . 616 to 610 

to aiippriHs iniihiplicity of suits 610 to 619, (»21 
where a special equity is set up 615, 616, 

020 to (i22 

wlieie the confusion arises from fraud 010 to 020 
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CONFUSION OF BOUNDARIES, Continued, 

from the peculiar relation of the par- 
ties 

when the matter is cognizable at law . 616 to 618 

where a bill is brought to 6x the boundaries of 

two parishes 

where a bill is brought by a rejtor for tithes and to 

(ix boundaries 618 

commission to ascertain boundaries, what 619, note 

when the remedy by distress, from confusion, is 

impracticable 09 a, 622, 684 

by accident 99 a 

CONFUSION OF PROPERTY, relief for . . . 623 

where an asrent confounds his own property with 

his princijiars 468, 623 

CONSENT, necessary in contracts 222 to 224 

has three elements, according to Grotius . • 222 

fraud in wit lilioldiiig consent to marriage . . 267 

CONSIDERATION, good and valuable, what . . 354 

(Set Fraudl’LFnt ('onvlvances ) 
valuable to support contract . . 706, 706 a, 787, 

793 a, 973, 987 

when menioriouB, is sufHcient . 787, 793 «, 973, 987 

CONSIDERATION, 1i\ADI:QUAOY OF, 

dors not pn sc avoid a bargain . . .214, 245 

relief granted, where there 18 fraud . . . 216 

opiiMuiis of the civilians and Puihicr as to 247 to 219 

where the piriiis cannot be placed qat . 250 

CONTINGENT INn:KI>T.S AND RIGHTS, 

assignable in equity 1040 5, 1055 

CONTRACTS, apportion mem of 93, 469 to 473 

( SiC ArPOKTlONMENT ) 

bv persons in drink 230 

illegal, what are 274 to 303 

(>Vc Drunkards ) 

111 restraint of niarnagc . . . 274 to 291 

(•Sir Marriaoe.) 

in restraint of trade ...... 292 

irauilulerit eoiicealnient of crimes . . . 294 

against public policy 294 

(Ste Fraud, Constiiuctive ) 

of wager and champerty 294 

ariMtig from turpitude • . . • 296 to 303 

for sale of oflicet 205 

(Sec? Fraud, Consthuciivk.) 

89 


CQ. JUK. 


VOl. 11. 
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CONTRACTS, Continued. 

afTecting public elections 397 

usurious 301, SOS 

gaining 303 

what capable of '•onfiroialion or not . 263, 307, 345, note 

when avoided or not 293 to 303 

when relief on, illegal or not . . • 292 to 302 

unreasonable w hen relieved at law . 331, note 

by a party under duress or iinprlsonment ■ . 239 

in a state of necessity .... 239 

consent necessary in 222 to 324 

of lunatics 223, 224, 22B, 229 

of marriage broUage (See Marriage.) 200 to 261 

voluntary, not enforced 433 

respecting land, bow treated in equity . . 790 to 793 
when, as if specit»cilly pertornicd . . 700 to 793 

voluntary, wh n enlcrced or not 706, 706 a, 7b7, 703 //, 

973, 087 

specific performance of, nhen decreed or not 712 to 793 b 
( See Setc irir Pt ufo,.m vncl ) 

contracts, PRI VI rv of, accounu tounded in 457, 45R, 402, 103 
CONT11I13UTION, jurisdiction in ca^es ot . . 190 to 505 

between feoffers, to discharge incumbran- 
ces . 477, 478, 483 

beiN'cen surctiLs 492 to 505 

yV# ScRFTItS.) 

by Icgateeb in ca>e of dthcitncy of assets . 503 

by partners ... ... 501 

by joint tenants, tenants in common, and by part- 

owners 505 

flexible powers of (*ourt8 of I>iuily in cases of . 50,’5 

(Srf AppoarioNMCVT — Avnui.L ) 
among purchasers, to discharge a hen or incum- 
brance on land, when and how priorities estab- 
lished 477, 4713, 463, 1233 a 

CONVENIKNCE, when the ground of an account in F.quity . 509 

CONVEYANCES, FRAf OfJLLNT, 350 to 378, 425 to 437 

(iV/ i'riM OCLENT CONVCVANCFS) 

CONVERSION OF PKOPLUfY, EQl ITABLK, 

from real to personal, or c contrH . • 562 to 571 

when land deemed money . . 790 to 703, 1212 to 1211 
when money deemed land . . 790 to 793, 1212 to 1214 

election of party 790 to 793 

lien in cases of 1215 to 1230 

(Sre Likn.) 
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CONVEYANCE, WHEN A TRUST, • Purchase.) 

when made without consideration . 1190 to 1108 

Dvhen purchase in name of another . 1201 to 1207 

COPIES OF DEEDS, whan decreed to bo given to persons 

claiming in priviiy of title ... 704 to 705 a 

COPYHOLD, mortgagee of, cannot tack a judgment . 419, note 

COPYRIGHT, remedy in Equity for infringements of . 930 to 943 

{See Injunction.) 

in what cases granted .... 934 to 942 

in ^hat not 934 to 942 

CORPORATION, 

Its capital stock a tiust for payment of its debts . 1252 

COUNTERMAND of voluntary tiust or assignment when good 

973, 1038, 1042 to 1047, 1196 
(.S'/C Revocation.) 

COURTS OF COMMON LAW, 

distinction between these and Courts of Equity . 25 


remedies in, often defective . . .26, 27, 437 

confined to the parties in litigation before them . 26, 27 

mistaken notions with regard to . . . . 34, 35 

hd\e jurisdiction over fraud, accident, and confi- 
dence ... .... 76 

Will now oritoitun jurisdiction in certain cases of 

lobt bonds ....... 80 

wli> they did not originally entertain it . . 83, 84 

entertain defences in favor of idiots, &c. . . 227 


lluir forms of proceeding and judgments more re- 
strained linn tbo^e ol Equity . . 25 to 28, 32, 437 

defeente remidy in, where a deed is fraudulently 


obtained w 11 bout eon««ideraiion . . . 437 

now eiiieriain suits fornierlv rejected by them . 63 a 

( S *( COUIITS OP EqI ITY.) 

COURTS ECCLESlVSriCAL, 

rules adopted there with respect to restraints of 

marrngo -278 

their ]urisdiction over matters of administration 534 to 541 
(.Sice Administration ) 

originally excliisne over legacies . 589, 590 

trusts cannot be enforced m • . 595, 596 

cases of injunclion and prohibilioii upon . 596 to 600 

COURTS OF EOiTlXY, 

do not abate the rigor of the Common Law . . 12 * 

are governcil by the same rules ol intiTpretalion as 

Courts of Law 14, 16 

distinction between these and Courts of Law . 25, 20 
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COURTS OF EQUITY, Cohtinued. 

difTerent natures of the rights and remedias re- 
garded in these Courts and Courts of Law 26 to 81 
their forms of proceeding flexible ... 28 

their remedies and decrees may be adjusted to meet 

the exigencies of a case 27 to 30 

may bring before them all parlies interested in the 

subject-matter - • . 27 to 30, 478, 485 

may administer remedies for rights not zegognized 

at law 27 to 30 

have cognizance of trusts ..... 29 

other subjects of t^hich they have cognivance . 30 

will interfei'o by injunction to prevent wrongs . 30 

will compel a specific performance of a contract 30 

their modes of tn.il different from those at law 30, 31 

try causes without a jury 31 

resort to different evidence from Courts of Law . 31 

require the defendant to answer on oath . . 31 

Mr. Just.er Hlackstonc’s outline of the powers of 32 

Lord RedebJalc’s sketch of the jurisdiction of . 32 

have juribdietionf whore a plain, adequate, and 
complete remedy cannot be bad at law . . 33, 49 

their jurisdiction is concurrent, t'xclusive, and aux- 


iliary to that of Courts of Law ... 33 

separation of, fiorii ('ouris of Law . . . 31 to 37 

question as to the expediency of this separation 38 

this separation approved by Lords Bacon and 
Hardwicke .... . . 34, 35 

how this separation arose . . > « • • 42, 43 

origin of, in England, involved in obscurity . 39 

derived out of the .Li/a .... 30 

of very high antiquity 39, 40 

jurisdiction of, diflicult to ascertain its origin . 41 

opinion of Lambard and Lord (Joke as to origin of 41 

opinion of Lord Hale ..... 42 

(.sVe Ji’RisDitTiox OF Courts of Eqi tty ) 
contest between Lord Coke and Lord Ellesmere 
as to the power of injunction . . . 51, noir 

their practice improved by the Ordinances of Lord 

Bacon 51 

how they differ from (Courts of Law ... 59 

for what purposes cstaulished, according to Black- 

atoijo 59, 60 

cases not rclievable by 01 

will not interfere against a fjon/x Jide purchaser of 
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COURTS OF EQUITY, Con^iViucJ, 

legal estate 64 c, 108, 119, 120, 154, 381, 409, 410, 

411, 416, 434, 436 


will not interfere in favor ef a borro\^^r on usurious 
interest, except on terms .... 64 e 

their powers not enlarged or restrained by Courts 

of law 

remedy in, more perfect than at law . . . 437 

remedy, where a deed is fraudulently obtained 

without consideration 437 

will aid defective securities and relieve against 

certain instruments 438 

flexible character of their decrees . . . 139 

summary of the adaptation of their decrees . 410 

jurisdiction in cases of accident, mistake, and fraud f40 

(See AcriDLNT, Mistake, and Fraud.) 

{See Equity ) 


COVENANTS, when specific performance of, decreed or not 716 to 738 
CREUITOU ON ELEGIT, 

when entitled to sale of the property . . . 1216 5 

CREDITORy, favored in Equity, in cases of defective execu- 

•tion of powers 170 

marshalling of assets in favor of 544 to 519, 558 to 578 
{Sff Administration.) 

constructive fraud m cases of . . . . 350 to 381 

secret performances of, in case of assignment, 

when fraudulent 370, 373, 379 

Fi \ii), CoNSTiiutritE — FhaudulkntConvkyances ) 
marshalliDff of <(rciiritiea in favor of . . . 633 to 645 

{Sh M\ksiiallino 01 Securities) 
of a firm, prt f< rcnco of, to separate creditors . 476 

lien of, on a drarge for payment of debts 1241 to 1219 

of partners, lien of 1253 

w hether put to election or not .... 1092 

entitled to lien, when sale decreed to satisfy it 1216 to 1218 
ngiiib of, when enforced against equitable pro- 
perty . . . . . 1216 5 to 1918 

CREDITOR'S' IMLLS, what they are . . . ^6 to 549 

mortgagee may hie 547 

(Sre Administration ) 

proecedings on 516, 518 

CREDITORS' SUIT, what is the meaning of . . . 890 

CROWN, Its jurisdiction over lunatics . . . 226, rio/e, 227 

CIMULATIVK LEGACIES, 1223 a 

CY i*KES, (Ne Charities,) .... 1169 to 1172, 1176 

compliance w iih conditions .... 291 

69* 



1062 


INDEX. 


D 

• SXOTTOIf 

DAMAGES AND COMPENSATION, . . . 794 to 799 

when decreed in Equity .... 794 to 799 

DAMAGES LIQUIDATED, what are ... . 1318 

no relief in Equity against 1318 

DEBTS, charge on estate for payment of 1058 to 1060, 1344 to 1248 
what words create . . 1058 to 1060, 1244 to 1248 

when primary on land, or not . . 1003, 1246, 1249 

who, on such charge, have authority to sell the 
estate . . . . . .. 1060 

DEBTORS, collusion of, with executors and administrators 422 to 424, 

579 to 582 

DECEIT, relief against 362, note 

DECREE, FORMER, in Equity, when a bar or not . . 1523 

not in cases of fraud ... . 1522, 1523 

DECREES of Courts of E«|iu(y may be adjusted to meet the 

exigencies of a case .... 26, 437, 439 

in bills fur an account, defendant may entitle him- 
self to 522 

instances of their flexibility . 437 to 439 

in oases of creditors* bill 171, 548 

summary of, in Equity 439, note 

frauds in, arc remediable in Equity . . 252 

of equal dignity with a judgment at law . 517 

given in extreme intoxication . . . 230, 231, note 

DEED, suppression and destruction of, and relief against . 254 

when fraudulently obtained without consideration 437 

DEFENCES, peculiar in Equity 1517 to 1527 

lapse of time 1520 to 1521 a 

laches 1520 to 1521 « 

former decree 1523 

account stated 1524 

purchase bona fide without notice 1502 to 1505, 1525 

e want of proper parties 1526 

DELAY, where surety w dischirged thereby - . 324 to 326 

DELIVERY Ur OF DEEDS and other inatTuments 692 10 711,906 

when decreed 692 to 711 

in cases of fraud ..... 694 to 698 

in cases where deeds, &e. against public policy 

695 to 700 a 

or against conscience 69S to 700 

in other cases 692 to 711 
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DELIVERY UP OP DEEDS, Continued. 

in farof of persons entitled thereto* 696, 697, 702 to 705 a 
whether volunteers may file bill for . . 706 to 707 

delivery, upon what terms . 695 to 698, 707 

whether any distinction between void and void- 
able . 698 to 702 

in cases, where withheld from proper owner 703 to 705 
in cases, where instruments satisfied . 706, 707 

DELIVERY UP OF SPECIFIC CHATTELS . 708 to 710, 906 

of heirlooms 709 

of antiques 709 

of paintings 709 

of books of account 710 

of farm stock 710 

DELIVERY OF POSSESSION, injunction for . . 959 to 959 b 

DEPOSIT OF TITLE DEEDS, 

an equitable mortgage . . . 1020, 1231, 1232 

DEPOSITIONS, to perpetuate ustimony . • . 1505 to 1510 

( S>c TfsiUmony — Bill to Perpetuate.) 
de bent esse, when bill to take . . . 1513 to 1516 

( Si.e Testimony — De Bine Essf.) 

when to be published 1516 

DESCENT, and devise of estates, marshalling of assets in 

cases of .... 5C5 to 5C7, 579 to 582 

(Ste Administration.) 

DEVAST WIT, what it is 680, 581 

DISCLOSURE OF SECRETS OF TRADE, 

injunction to prevent 952 

DISCOVERY, hill for .... . . 31 

DISCOVERY, BILL OF, 

every bill is a bill of discovery .... CS9, 1483 
bill of discovery and relief, when maintainable, 

or not 689 to 692 

when the right to discovery carries the right to 

relief 691, note 

in Homan Law I48G, 1487 

when It lies generally .... 14S3 to 1505 

wMmn for devisee against heir . . 1490 to 1193 

wlicn fur heir against devisee or not . . 1491 

when It lies not generally . . . 1189 to 1493 

it lies not for plainlifT having no present title . 1400 

it lies not in aid of any criminal or penal suit 

1319, 1491, 1509 

it lies not in cases of penalties and forfeitures 

1319, 1494, 1509 
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DISCOVERY, BILL OF, Continued. 

it lies not in aid of a Court of competent joriadiction 1495 

it l«es not in aid of arbitration .... 1405 

it lies not against arbitrators to discover grounds 

of award 1457, 1408 

it lies not for heir against devisee generally . 1401 

except for heir in tail . . . • . 1491 

it lies not ni here suit or defence is not maintain- 
able at law . . .... 1494 

it lies not against honaftde purchaser . . 1502 to 1504 

it lies not against jointress .... 1504 

nor to compel discovery of professional confidence 1496 

it lies not against witnesses generally 1499, 1500 

when It lies in special cases . . 1500, 1501 

\^hen against oflicers and tnctiibcrs of corporations 1500 
when against aibitrators in ciscs of fraud . . 1500 

when against attrirneys in casts ot fraud . . 1500 

when defendant must disclose documents . . 1504 5 

DISCOVERY, when a party, having a tale to this, may go 

on for fuither relief . . . . 71 A to 74 

English cases leave the principle of this rule 

unsettled 456, 458, note 

clearer principle in the American cases . . 71,72 

propositions on this subject deduced from tho 
cases . . . . . . 61 A, 73, 74 

what must be alleged in the bill to maintain tho 

jurisdiction 71 

is a ground of Equity jurisdiction . . . 67 to 74 

lu cases of account^ . . . . 64 A to 67, 451 

in cases of agency 462 to 461 

in cases of 'ipportionment .... 170 to 4H8 

in cases of partition 616 to 658 

in cases of luhcs 519 

important in cases between partners . 660 to 062 

DICUSSION, process of, in the Homan Law . . . 494 

DISSOLUTION, of parineMhip, whtn decreed in Equity . 073 

DISTRIBUTION OF A^^J.FS. ( vt Aomi.visth vtion,) 531 to 579 
DIVISION, benefit of, in the Uornan Law . . 194 

DOMICIL, of deceased, in iiiMribution of assets . . 587 to 589 

DONATIONS MORTIS ( \, what they arc . 006 to 607 d 

what IS nccessarj to gi\e them etlcct . 606 to (>07 d 

derived from the Homan Law . • • 607 

DOUBLE LEGACIES, 123 n 

DOUBLE PORTIONS. (.Sec Satisi noN.) 

DOWER, concurront jonsdiction in the assignment of 


621 to 632 
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DOWER, Continued. 

4 legal Vigbt 624, 625, 629, 630 

grounds of the jurisdiction in cases of 624 to 628 

embarrassment of widow from the 
writ of dower . 627, note^ 629, note 

Lord Alvanley’s vindication of 627, note 
when title is disputed, it must be estahlislied at law 624 
when an account of rents and profits will be de- 
creed 512, 628 

favored in Equity 029, 630 

bill fur discovery and relief maintained against a 
hona fiih purchaser . . . 628, nole^ 630, 631 

controversy about this point .... 630, 631 
whether a plea of a hona fide purchaser is good 

against a legal title . . . . 629, note 

instinces in America of application to a Court of 

Equity for . . . . 632 

DOWRESS, lien on estate in favor of 1249 

(bt'c Join tress ) 

DRAMATIC PERFORMANCES, 

injunction to prevent piracy of . . . 950 

DRUNKARD^, Lord ( oke’s fourth class of non compotes 230,231, 233 
their oficnces against the laws not extenuated 230, 231, 233 


tluir lets relievable m equity, where there is 

fraud 230, 231 

where their contracts will be set aside . 231, note 

validity of a deed given in extreme intoxication 231, note 
where relief refused to * . . 232 

family compioniiseii by 232 

how regarded by Heineccius, PufiTendorf, Po- 
tluer,and the ScotUali Law .... 233 

DURESS, relief in cases of . . .... 239 


E. 

ECCLESTASTU AL COURTS, (See Courts, Ecclesias- 
tical,) 278, 531, 511, 589, 590, 595, 596 
ELECTION, jurisdiction of equity in cases of . . 1075 to 1099 

as to hnd being deemed money or money land 793, 794 
of remedy, when party compelled to . . 889 

doctrine of, derived from Roman law . . 1078, 1079 

to what instruments applied . • lObO to 1086 

in case of inconsistent claims . . 1675 to 1098 
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ELECTION, Continued^ 


iu cases of alternate legacies . • 

1076, 1077 

in cases of wills 

1081 to 1085 

when It may create a trust 

1083, ;084 

when an absolute forfeiture of devised estate or 

not ••••••• 

10R5 to 1993 

w’hat words raise a case of election, or not 

108G to 109G 

creditors not put to an election . . . 

1092 

what act amounts to election . • 

109r 

^ when It must be made . ' . 

1098 

Satisfaction.) 


ELEGiT, bill for an account in cases of ... 

. 510, 511 

creditor on, when entitled to sale 

1216 h, 1216 c 

acceleration tif payments on 

1216 6, 1216 r 

ELOPEMENT, bonds fjr assisting in . . . . 

264 

ENCYCLOPAEDIA AMERICANA, 


article on Equity contained therein, approved by 

Profebbor Park 

28 

EQUITABLE ASSETS, what they are ... 

553 

(Sn Administkation.) 


EQUITY, its nature and character .... 

1 to 37 

imperfect notion generally entertained as to 

1 

its meaniriLT in natural law 

1 to 4 

double sense in which is used by Cicero 

2 

dcfiniliun by Grotius .... 

. 3, 4, 9 

Arihtotle .... 

3 

Oldcndurpius ... 

. 7 note 

Brae ton 

. 3 note 

its meaning in the Roman law . 

. 2, 4, 5 

applied in the interpretation of positive laws 

6 to 8, 11, 15 

in the Roman law diOertmt actions grounded 

on 

the e.\prc8S words and the equity of a law 

4 

misapprehension of Mr. Butler as to its meaning 

in English law 

7 

Also of St. German, Francis, Lord Bacon, Mr. 

Ballow, Ac. 

. 8, 10, 11 

misapprehf^nsions pointed out by Mr. Justice 


Blackstonc 

. 13, 15, 18 

its object is not to abate the rigor of the common 

law' 

11, 12 

does not supply defects of positive legislation 

11,15 

error of Jjord Knirncs as to its meaning 

. 9, 7io/e, 16 

language of Sir John Trevor as to 

17 

governed by established rules and precedents 

18 to 23 

(&€ pRKCKDCNTS.) 
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EQUITY, Continued. 

loose language of Lord Hardwicke as to general 


iale» III equity 18, noU 

Selden's definition of 19 

De Lolme’s view of, commended - . . 19, note 

also Professor Park's lecture . . .23, note 

in early times quite unlimited . . . 22 to 24 

built up by materials from the Roman law . 23 


Its meaning in the jurisprudence of England and 

America 25 to 33 

IS that portion of remedial justice exclusively 
adfniiiibtered by a court of equity, &c. . . H 25 

{See Courts of Equity ) 
definition of, in Jhiajclopcbdia Americana ^ ap- 
proved by Ptofi ssor Park .... 28, note 

Sir James Mackintosh’s definition of, commented 
on 33, note 

administered in distinct courts, m countries go- 
verned by tlie common law . . . 31 to 36, 415 

others iso under the civil law .... 37 

question as to the expediency ot a separation of, 

from the courts of law . . . 34 to 37 

approved by Lords Bacon and Hardwicke 35 

how it arose 40 to 5b 

origin and history of, m England . . . 40 to 53 

in United States • . 56, 58 

Dane's chapters on the system and practice of, 

commended C2, note 

cannot disobey or dispense with what the law 

enjoins G4 

cannot disregard the canons of descent . 64 

will r'ontrol the legal title ui an heir, even when 

deemed absolute at law ... 04 

tre Its money to be laid out in land, as real estate in 04 g 

{See Mwnis in Equity — Jirisdiction of Courts of Equity.) 

EQUITY 01' WIFE TO A SETTLEMENT, . U02 to 1121 

(.See Husband and Wife ) 

“ERRORS EXCEPTED,” etfeci of, in accounts . . 526 

EVIDENCE, general rules of, the same in equity as at law' 1527, 1531 
answer in equity, when evidence or not 15«b to 1229 

parol c^vidence, when admissible or not, ni cases 

of written instruments .... 1531 

to roimt presumptions 1101, 1102, 1201, 1201 5, 1202, 

1203 to 1206, 1531 

when two witnesses required in opposition to 
answer 1528, 1530 
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EVIDENCE, PAROL. {See Parol Evidence.) 156 to 169, 179 to 181 
EVIDENCE, in courts of equity difTerent from courts.of law 31, 100 

in cases of fraud 190 

EXECUTOR AND ADMINISTRATOR, 

when a trustee for next of kin, 1208 to 1210, notes ^ 

when a trustee for legatees .... 1007 

power given to, when a trust . . . 1001 to 1065 

when it survives ...... 1062 

• when it is personal 1062 

joint, when accountable for each other's acts 1280 to 1283 
when ordered to pay money into court . 839 to 842 

EXEUtORS and administrators, (,S« Admi- 

NisTRATioN.) . . . 330 lo 538, 579, 680 

payment of legacies by ignorance of outstanding 

debts 00, 91 

frauds bv ..... 530 to 538, 579, 580 

«cai)rH)i puHiase debts for themselves . . 321 

collusion with debtoib . . . 422 to 421, 579, 580 

was.it l»y 579, 580 

puichasers of debts due by the estate . 322 

EXPECTANTS, relief of. (.s;<, llt-ins.) .... 333 to 348 

F. 

FACTS, IGNORANCE OF, when relievablo . . MO to 152 

(» Misiake.) 

FALSE REPRESENTATIONS, when relieved against 191 to 203 
FAMILY I ()MPPiOML>KS, invalid through eoncealmeul of 

rndiorial fiets 217 

hv perstfus in drink 230 to 234 

nipiMiried tipon principles of policy 113, not> , 129, 131, 132 
FEMES (’OVKK'r, defective execution uf powers in favor of, 


.'iided 96 

groiiiuis of disability of * 24.3 

may diiposp of propcriv m equity . , . 243 

bo'iiitl by fiauiluiriil rcj. rescnUiions . 385 

legacits tti, a subject of efjuily jurisdiction . 539,598 

FlDE*rOMMI>^A R V, wloit (Nre Thiswe.) 321,ro/c 

FIDL’CIAIIY KEI.A'riwN^, fraud in cases of . 21H, 30H to 327 

( S'/ F|/ai d. (’ONSIKLTTIVK.) 

Fine, defcrlive, riot relieved 'i"'iirist .... 177, 178 

by !'S'.ai:r> w hen reM irnled . . * . . 922 

FIRE, wien preiniseH arc deslruved by, no relief against rent lOI, 102 
FOREIGN ADMINISTRATIONS, .... 5h3 to .589 

how aa«cts distributed under . . . 583 to 569 
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FORFEITURES, Penalties and Forfeituees.) 1301 to 1326 
vthen relieved against .... 1314 to 1318 

when not 1318 , 1320 to 1326 

not in cases of liquidated damages . . . 1318 

what are liquidated damages . , 1313 

re-entry for non-payment of rent, when re- 
lieved ... ... 1314 to 1316 

never enforced in equity 1319 

bill of discovery does not lie in cases of 1319, 1491, 1509 
relief against, and the grounds thereof . . 89 

{See Accident — JIond.) 

FRAUD, when Statute of Limitations avoided by . 1520 to 1522 

when statute of, begins to run in cases of . . 1521 a 

FRAUD, ACTUAL OR POSITIVE . . . . 60 to 257 

cognizable at law, and in equity ... 60 

cases of, not relic vabic at lawyer equity . . 61 

concurrent juribdictiun in cases of . . 184 to 257 

in obtaining wills .... 184, no/e, 238, 410 

in cases of nmIIs 184, 7 ioie 

cases of, where equity docs not relieve . . 184, note 

origin of jurisdiction over .... 185 

definition of, by Pothier and the Civilians . 186, 187 

lioliimion of, in equity . . . 186 to 1P8 

five casts of, staled by Lord llardwickc . . 168 

inslauoos of relief dilTicuU to enumerate . . iSS, 169 

prools of, flifforcni in courts of equity and courts 

of law 190 

not presumed in either court .... 190 

in cases ot misrepresentation {su n ffcstio 191 to 208 

the niisroprcbonlation must bo of soinciliiiig 

material 192 to 197 

may be by acts, as w cll 

as by woids . . 192 

must be, where one party 
places a known trust 
in the other . . 197, 108 

in anirming what one does not hvnc to be truo 193. i}oie 
cases of iiiisrcpresentalion .... 195,196 

in mere matters of Opinion .... 197,198 

coiiiluct of buyer and seller .... 197, no/c 

where one party is wrong in relying on the re- 
presentai ions of the other . 197,198,201 

opinion (>!’ [a>rd Klleiiborouph on this point . 198 

eoinnion language of puthiig commodities . 201, 293 

party must be misled by tlie raisreprcsonmiion 202 

EQ. JUE. — VOL. II. 90 
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FRAUD, ACTUAL OR POSITIVE, Continued, 

it must be to his injury 203 

in cases of concealment {supprcssio vcri) . . 204 to 220 

definition of concealment by Cicero . . 204, 205 

' by Paley . 205, note 

in equity . . 207 

in the sale of land with an unknown mine 205, 207, note 
where one has knowledge of an event from pri- 
vate sources 207 to 200 

where extrinsic circumstances are concealed 207 to 217 
where a vendor sells an estate, kno^\ ing that he 

has no title 208 

or a house, knowing it to 
be burnt . . 209 

where intrinsic cirrunislances are concealed 209 to 217 
intrinsic and evrinsic circumstances, what are 209 to 211 
doctrines ^f the Roman law as to these . 211 to 213 

rule of caveat emptor at common law . . 212, 213 

money recovered back on the ground of conceal- 
ment 213, note 

where facts arc concealed from a surety . . 215 

what facts must be communicated to insurers . 216 

vUiere a release is obtained witliout disclosing 

mat»*rial facts 217 

by the devisfc of the 

hcir's'lille 217 

concealment in family compromises . . 217 

in fiduciary relations ... 219 

by an attorney from his client . 210 

by a trustee to the prejudice of his ces- 
tui (fue trust 220 

by one partner 220 

iti cases of idiots and lunatics . 222 to 230, 234 

{S^t JiCNATKS.) 

drunkards 230, 239 

{Sir DvINKARDS.) 

mental imbecility . . 231 to 239 

(.SV^ iMRCCILITf.) 

of umliifi influence, as duress . . 239 

fjfconlraris by a parly under imprison- 
ment 239 

of intaiitb 240 to 212 

{Scf Infants.) 
in cases of femes covert . 

(See Flmcs rovriiT.) 


213 
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FRAUD, ACTUAL OR POSITIVE, Continued, 

. of unconscionable bargains . . 244 

of inadequacy of consideration . . 245 to 250 

(See CoNsiBsaATiON.) 

of surprise. (See Surprise.) . . 251 

of the anppression and destruction of 

deeds, Ac. 254 

of illusory appointments . . 253, 255 

of the prevention of acts to be done for 
the benefit of third persons . . 256 

where a recovery is prevented • . 256 

of the prevention of legacies . • 256 

of w ithholding consent to marriage . 257 

in Equity, whether accounts were hist cogniza- 
ble on account uf 452 

FRAUD, CONSTRUCTIVE, 288 to 410 

concurrent jurisdiction in cases of . . . 258 to 440 

definition of 256 

three classes of 259 

1st. uhen against public policy .... 260 to 308 
what i*) against public policy .... 260, nofe 

in marriage bioliiige contracts .... 260 to 264 
Marrijge ) ^ 

where a bond is gi\en as remuneration for assist- 
ing ill an elopement 264 to 267 


agreements for inllucncc over another person 264, 267, 268 


where Iilmts agree to bliare equally . . , 265 

contracts lor benefit in promoting marriages . 266, 267 

w'hcrc a father took a bund trom bis son on his 

marriage 267 

where a father took a bond for giving consent to 

his daughter’s marriage . . . 267, 268 

wIk ic there is an underhand agreement to defeat 

a bGtth ment 267 to 273 

fraud oil mantal rights of husband . . . 273 

contracts and conditions in restraint of marriage, 


when \ Old . . . . . . . 271 to 291 


(See Marriaol.) 

contracts in gener.!! restraint of trade, void . 202 

coiiiractb 111 special restraint of trade, not void . 292 

where parties engage not to bid against each 
other at auctions ...... 293 

where underbidders or puffers are employed 201, 293 

contracts in fraud ot public riglits and duties • 294 

an assignment of an officer's half-pay void . 294 
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FRAUD, CONSTRUCTIVE, ConHinued. 

an assignment of the fees of keeping a house of 

correction, void 

agreements to suppress criminal prosecutions, void 294 

wager and champerty contracts, when void . 201 

contracts for sale of offices, void . . . 295 

contracts of moral turpitude, void . . . 296 

devise in evasion of the Statute of Mortmain, 
void ........ 297 

contracts atlecting public elections, void . . 297 

relief, w here parties are pariicipes crimints . 298 to 306 
fluctuation of the eases on this subject . . 298, note 

where tiie immoral agreement is re])iidiate(l, and 

relief asked 298 

when money will be ordered to be paid back, . 298, 
distinctions of the Roman Law on this subject 290, note 

usurious wJntracts not enforced .... 301, 302 

when E<piity will interfere fur the borrower . 301 

where borrower has paid upon a usurious contract 301, 302 
gaming securities when delivered up . . 303, 304 

whether Equity will assist a loser in gaming . 303, 304 

doctrine of the Roman Law on this subject . 305 

%\ hen contracts are capable of confirmation 306, 315, 

2d. Arising from peculiar fiduciary relations . 307 to 328 

between parent and child . . 309 

between client and attorney . . 310 to 313 

(Client and Attorn ry.) 

between medical adviser and patient 314 

between principal and agent . . 315 to 317 

(•S!rc pRiNcirAL A.vn Agent.) 
between guardian and ward . . 317 -to 320 

(.Sc Guardian and Ward.) 
between trustee and rpic tru'it . 321, 322 

(See Tri stee and Ocstui Uve Trust.) 
botwoer landlord and tenant . . 323 

between partners .... .323 

between principal and surety . 324 to 327 

{Sffi PuiNciPAi. AND Surety.) 
between creditors and debtors . 326 , 327 

3d. Upon the rights, Ac., of third persons, or of the 

pirlica themselves ... , 328 to 136 

in cases under Statute of Frauds . . . 330, 37 1 

where the con tract is grossly unreasonable . 324 

case of unreasonable contract relieved at law . 331, note 

relief of mariners 3S2 
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Section 

FRAUD, CONSTRUCTIVE, Contmud. 

tttief of bein, levenioaen, and expectants 331 to 346 
(iSlee Hbias and Expectants.) 
against post oht bonds . . . . 343 to 348 

(See Fosr Obit Bonds.) 

frauds on creditors . .... 349 to 381 

fraudulent conveyances . . . 349 to 376, 381 

(See Fraudulent Conveyances.) 

fraudulent devises 375 

secret compositions among creditors . . 278 to 380 

agreement of insolvent debtor with bis assignee 380 
where a father covenants, on the marriage of his 
daughter, to leave her certain tenements, &c. 38*2 

private agreement where a fnend has advanced 


money ... .... 383 

guaranty avoided by the suppression of matenal 


facts 

915, 283 

where fal'^e impressions or affirmations are given 
no difference between express and implied repre< 

384 to 394 

sentations . 

where one, having a title, stands by and encour- 

384, 385 

ages a sale, he is bound by it 

385 

so, it he innocently misleads a purchaser . 

^hcrc money is spent upon another’s estate, 

387 

through mistake of title .... 

where one keeps his title secret, and suilers third 

388 

persoud to purchase parts of his premises 
a prior mortgage, which was concealed, post- 

389, 390 

poned ... .... 

389, 390 

general grounds of these cases 

where trustee permits title-deeds to go out of his 

391 

possession 

302 

ciso ot a bond upon an intended marriage 

303 

circumslances of an undue concealment . 

303 

between mortgagor and mortgagee . 

393 

Koman Law as to false affirmations . 
where persons purchase with notice of adverse 

304 

title ... . . . 

395 to 419 

(iSir^OTlCE ) 

\ 

notice by registration 

401 to 404 

notice 0 1 pnidins , 

403 to 407 

constructive notice, wjiat amounts to . 

408 to 411 

tacking mortgages . . ... 

(See Tacking.) 

419 to 490 

Civil Law does not allow tacking 

90* 

490 
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FRAUD, CONSTRUCTIVE, Continued. 

in dealings with executors and administrators 4S3 to 484 


where purchaser knows of an intended 
misapplication of assets . . • 428 to 494 

who may question their doings . 482 to 4S4| note 
voluntary conveyances of real estate in regard to 
subsequent purchasers when avoided . . 425 to 434 

governed by Stat. 27th £Iiz. . 425 

(See FjiAUDULfiNT CoNvayaNOEs.) 
protection (i(bona fide purchasers 64 r, 108, 139,381, 

411,416,434,430 

flexibility of Courts of Equity in giving relief . 439 

fraud in obtaining a will not cognizable m 

Equity 1H4, 238, 440 

where the fraud only goes to some particular * ^ 

clause of a will, relief in Equity . . 440 

where the vOnsent of the next of kin to the pro- 
bate is unduly obtained by fraud, void 440 

F’lAUDS, STATU IE OF, 

cases affected by ... . 158, 330, 373, 374 

when allowed as a bar in equity, or not . . 1522 

not in cases of part performance . • 1522 

not in cases of fraud 1522 

Specific Performanci-.) 

FRADULENT CONVEYANCES, 


relief of creditors againM .... 350, 125 to 437 
•actual and constructive fraud, difficult to distin- 


guish 349 

Homan law with regard to ... . 350, 351 

English statutes with regard to 352 

how reached by the common law . . 352 

difference between Stat. 13th Eliz. and Stat. 

27th Eliz 3VJ, no/c 

effect of a voluntary gift in prejudice of creditors 353, 355 

natnro and operation of Stat 13th Eliz. . 353 

under Stat. of 13th Eliz. conveyances must be 
upon good consideration and 5ona fidt . 353,^51 

considerations, good and valuablCy what they are 354 

where one indebted ^onveys to bis wife and 


children 355 to»358 

amount of the debts, how it aflcrts the case . 356, note 

voluntary conveyance, when out of debt . 356 to 358 

whether the indebtraent is pn* se evuJrnco of 
fraud .... 355 to 557, notr^ 358. 365, note 
when subsequent creditors are let in 361, note 
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Section 

FRAUDULENT CONVEYANCES, Qmtinued. 

dojDUfioe of Supreme Court of U. States . 363 

of Connecticut . * . 363 

of New York . 364 

English eases difficult to reconcile . . 363, note 

general conclusion, which is drawn from the au< 

thorities 365 

analogies of the Continental law . . 365, note 


whether the Statute of 13th EJiz. applies to the 
transfer of property not applicable to the dis- 
charge of debts 366, 3C7, note 

when made to defeat creditors, even on a valua- 
ble consideration, void 353, 369 

where one, to defeat a judgment, purchstses the 

goods of a debtor 369 

assignments, giving preferences, when valid . 370 

though void as against creditors, they are valid 

between the parties 371 

Post nuptial settlements when valid or not 361, 372 to 374 


433 

Post nuptial settlements founded on parol agree- 
ment before marriage 374, note 

what are badges of fraud .... 373 

object of Stat. 3d and 4th of William and Mary 375 

English adjudications under this Statute . . 375 

in England a bond is not a hen on land of obligor 375 

where a party has fraudulently conveyed his es- 
tate in Ills lifetime .... 375 

doctrine in England on this point . . . 375 

doctrine in America on this point . . . 376 

in the United States lands are as'^ets . 37^ 

grounds of jurisdiction of equity in these cases 377 

secret compositions by creditors are void at lau 

and equity 378, 379 

money paid under these recoverable back . . 379 

agreement ot insdhent debtor with his assignee 

held void 360 


protection of bona fide purchasers in cases of 
fraudulent conveyances 38, 154, 409, 411, 416, 434, 436 
\(>luntaiv conveyances of real estate in regard 

to subsequent purchasers . 425 to 436 ^ 

governed by Statute 27th Khz. . . . 426 

object of tins Statute .... 425, 426 

such conveyances arc good between the 
parlies 426 
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FRAUDULENT CONVEYANCES, Continued. 

this Statute does not extend to personal 
• property . . ^ . 436, notis 

question as to the construction of t*he 

Statute 436 

in England, all voluntary conveyances 
avoided in favor of subsequent purcha- 
sers 43G 

diversity of opinion in America . .'437 to 433 

doctrine of New York and Massachusetts 

courts 437, 488 

of Sup. Court of U. States . . 439 to 433 

vrhether purchaser with notice should pre- 
vail against a voluntary conveyance . 436, note 

between voluntary conveyances the first 

prevails 433 

betw^^en volunteers equity will not inter- 
fere 433, 434 

doctrine of the Roman law . . • . 435 

FREIGHT to be earned is assignable in equity • . . 1055 

G. 

GAMING SECURITIES . . .... 695 n, note 

when decreed to be given up .... 303 

whether equity will assist a loser . . 303 to 306 

GENERAL AVERAGE, (^SetAvERAGt.) . . 190,401 

GIFTS, by a client to an attorney pfWen/e /i/s . . 314,710// 

in prejudice of creditors void .... 353 

^ F'vVlIilLCNT CoS\EVANCE8.) 

GUARANTY, is avoided by suppression of material facts • 315, .383 

GUARDIAN AND WARD, 

their peculiar fiduciary relation . . 317 to 380 

cannot deal with each other .... 318 

when equity will a\oid transactions between, 
even after the minority of the ward . . 317 to 310 

w hen the relation has ceased • . . • 330 

when guardian shall keep down interest for in- 
fant 488, noU 

GUARDIANS OF INFANTS, 

appointment and rtmoval of . . . 1337 to 1340 

rights and powers and duties of . 1310 to 1313, 1356 

aid to by chancery . 1340 to 1343, 1356 

powers as to education .... 1340 to 1343 
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' SxCTIOlf 

GUARDIANS OF INFANTS, CorUinued. 

restraints on guardians . . . ^ . 1357, 1358 

marriage of ward by . . « ^ . 1358 to 1361 

powers as to management of property . . 1356, 1357 

H. 

IIARDWICKE, LORD, bis character as Chancellor . . 53 

HEIRLOOMS, specific delivery of 709 

injunction to prevent waste of . . . 956 

HEIRS AND EXPECTANTS, 

agreement of, to share equally, when valid . 265 

when relieved against fraud .... 333 to 348 

grounds of relief of 334, 338, 339 

inadequacy of price will set aside contract with 336 

reversioners and remainder-mrn on same fooling 336 

age does not prevent the protection of equity 336 

where the transactions w'ith, are sanctioned by 

the person in loco parentis .... 339 

when necessitous and embarrassed . . . 340 

doctrines of the Roman Law as to . . . 341 

their post obit bonds, when set aside . . 342 to 348 

their promises to pay money, which shall de- 
scend to them, when set aside . . . 342 

opinion by Parsons, C. J., as to . . . 313, note 

subsequent confirmation of their contracts, when 

>a]id or not 345, note 

repudi mon of their contracts .... 346 

sales of post obit bonds and reversions at auc- 
tion 347 

relief against tradesmen's claims for goods sold 348 

marshalling of assets with respect to . 565, 570, iiote 

HISTORY OF LAW, its importance .... 54,55 

HUSRAND AND WIFE, Marrhoe Settlement.) 

fraudulent sales and transfers by husband . 817. 955 

rights and disabilities of, at law . 136G to 1370 

rights and capacities of, in equity . . 1367 to 1370 

ill oases of contract generally . . 1367 to 1373 

post-nuptial contracts . . . 1372, 1391, 1392 

in cases of gifts and grants , . . 1374, 1375 

in cases of paraphernalia .... 1375 to 1377 

in cases of pm-monoy . . « * 1375, a 

in cases of separate property of v\ ife . 1378 to 1380 

before or after marriage . 1378 to 1380 
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Section 

HUSBAND AND WIFE, Continued, 

how separate property acquired and held 1378 to 1380 
trustees not necessary .... 1378 to 1380 

what words create a separate property in wife 1381 to 1384 

what not . 1383, 1384 

when right to dispose of absolute, or not, in wife 

1391 to 1397 

separate debts and liability of wife . 1381 to 1386 

articles for srparate trade of wife . . . 1387, 1388 

separate trade of wife, when deserted by husband 1387 

disposal of wife’s separate property . . 1388 to 1397 

of personal estate . . . . 1388 to 1393 

of leal estate 1368 to 1399 

to whom she may dispose of her separate pro- 

porty ...... 1395 to 1398 

separate property, when and how chargeable with 

debts 1397 to 1101 

equity of wife to a settlement . . . 110*3 to 1420 

in u hat cases it exists .... 1404 to 1408 

equity of wife to settlement, w^hen the husband 

seeks relief 1408,1115 

exceptions to the rule .... MOO, HIO 
in case of foreigners .... 1409 

in cases of leasehold estates of wife . 1410 

when the a.ssignees of the husband seek 

relief . . . 1411 to 1414 


when the husband has made an assign* 


ment of the wife's choses in action 

1411 

when the wife is a plaintiO' .. 

. Mil, 1420 

in ca.se8 of n?%-ersionary interests 

1413 

when waived or lost 

1416 to 1410 

when forfeited .... 

1419, 1119, ft 

when not ..... 

1119 

a personal right, or for children 

1417 

alimony, when decreed or not 

1121 to 1427 

out of what pro[ieriy 

1121 to 1126 

separation of husband and wife 

. 1427, 1428 

how far legal .... 

. 1427, 1428 

how far articles enforced 

. 14*37, 1128 

maintenance of wife, when decreed in e^juity 

. 1375, 1421 
to 11*20 

equity of a jointress .... 

1504 

when not bound to discovery of title 

1504 
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SEorro^ 

I. 

IDIOTS, (See Lunatics.) 222 to 230 

IGNORANCE OF LAW, relief in cases of . . . Ill to 139 

(Se;(; Mistake.) 

ILLEGAL CONTRACTS, 

what are . . . . 274 to 303 

(See Contract.) 

when avoided or not ... . 294 to 302 

ILLICIT INTERCOURSE, agreement for, void . 296 

ILLUSORY APPOINTMENT, relief in cases of . 252, 255 

IMBECILITY, ^lENTAL, relief in cases of . . . 231 to 238 

immateridl from what cause it arises . . 234 to 233 

pioof of fraud in cases of 235 to 2.38 

a case of sanguine and speculating tempera- 
ment 230, note 

Inhere there has been no fraud , . . 237,238 

in cases ol vmIIs 236 

where there is undue influence, or duress . . 239 

doctrines of the Roman and Scolusli law as to . 239, note 

IMM(^RA.L CONTRACT, relief in cases of . . 29b to 300 

Fraud, Covsiructive.) 

IMPllTSONMEN r, contracts by a party undci . . . 239 

IMPROVEMEN IS, made on the lands of another, when to 

be allo^^ ed for or not . . 3S8, 656 

IMPROVEMENTS AND REPAIRS of estates, when al- 

loneJ lur in equity . 790 a, 1234 to 1239 

Junior . . . J 233 to 1230 

INADF.iil AC\ OF COXSlDERATIOiN, . . 241 to 250 

( ^ (\)SblI>J U VTIUN ) 

INCUMBRANCES, pa>nicnt ol . . . . 4S6 

when the debt is extinguished by . . 486 

when It still remains charged on the estate . 480 

h) whom and in what proportions to be paid by 

pirius 487, 488 

when payments of by tenant tor life is an ex- 
tingui dimont, and when not . . . 486 

wh( n p.ivincnt by tcnuit in tail extinguishes 186 

roiK ( ilmcnl of 389,390 

how then >aTiou8 rights adjusted in equity . 837, 838 

pimrilits of satisficlion, how adjusted . 1233 a 

INDEMMIV, CONENVNT OF, 850 

ilic p(Mforni.inco of ... . «850 

INFANT^, luriMlu non m cases of . • .240lo84d 
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Skction 

INFANTS, Continued. 

cannot geDerally bind themselves . . . 240 

excepted cases 240, 241 

some of their acts are voidable and some void . 241 

whero a^deed takes effect by delivery of their 

hand, voidable 34 1 

otherwise void 241 

bound by fraudulent misrepresentations . . 385 

legacies to * COO 

wlien guardian or tenant in tail shall keep down 

interest 488, note 

with regard to conveyances of upon partition by 052 

jurisdictiui in Equity over . . . 1327 to 1365 

origin and nature of ..... 1327 to 1334 

111 the chancellor, as delegate of the crown 1.331, 1337 
appointment and removal of guardians . 1338 to 1310 

jurisdiction, ns to persons ot infants . . . 1310, 1341 

against parental power . . 1311 to 1352 

as to property of infants . 1341, 1353 to 1357 

what conblitulcs a ward of Chancery. . . 1353 

protection of wards of Chancery . . . 1352, 1353 

muintenance of infants .... 1351 to 1355 

education of infants 1311, 1312 

rights, powers, and duties of guardians of . 1310, 1311, 

1357 

marriage of infants .... 1358 to 1361 

INFLUENCE, T’NDI E, relief in cases of contract . . 239 

in cases of marriage 2G4 to 266 

INJUNCTION, contcbt between Coke and ElJesmere as to the 

exercise of this pow er 51 

anecdote of 8ir Thomas Moure as to , . 51,no^e 

to stay waste in favor of a tenant in common . 517, note 

cases of, to the Ecclesiastical Courts . . . 5!)G to 508 

against a smlden diboulutiun of a partnership . G07 

to prevent a partner’s doing injurious acts . C67, GG8 

(.SW SpUClFIO l*I.RIfOH.MANf r..) . . . 801 to 059 

intuie of 860 to 865, 660 to 872 

Roman Law, as to 8fi5 to 871 

the granting of, U dUcrelionary 871, 874, 959 o, 959 b 
to slay piuccuJiiig-) at law, wlicn granted or not S74 to 900 


in cases of sureties 883, 901 

in cases of maobljalling assets and administration 881, 8!)0 

before judgment 880 

after judgment 887, 888 

to compel election ui remt'dy .... 669 


4 
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INJUNCTION, Continued. 

to protect officers of the Court . . 891 

common what are 892 

special, what are 892 

Hrhen not granted, to stay proeeedinuts at law . 893 to 897 
in cases of indictments • • • . 893 

w licre defence, available at law . 895 

in cases of laches 895, 890 

in cases of mistake in pleading . . 897 

in oases of want of jurisdiction . . 897 

in cases of foreign suits .... 8^8 to 901 
to suppress vexatious suits .... 901, 902 

to remove improper impediments and defences at 

law 903, 904 


to restrain alienations of property 
to secure property .... 
to deliver up instruments 
to prevent transfer of stocks . 
of negotiable instruments 
of alienations pendente hie 
to prevent conveyances pendente hte . 
to prevent frauds 
to prevent waste 
in cases of nuisances 
public nuisances 
private nuisances 


905, 907, 953 to 958 

906, 907, 956 to 957 
703 to 705, 906, 907 

. . 907, 955 

. 90G, 955 

907, 908, 956, 957 
. 907, 906 

. 956, 957 

. 909 to 921 
. 921 to 927 
. 921 to 927 


925 to 930, 956 to 959 
irreparable mischiefs and trespasses . 930 to 933 
infringements of copyright and inventions 930 to 

943 

to suppress the publication of private MSS. and 

letters 

to supress publication of dramatic performances 
to suppress publication of magazines in a party's 

name 

to suppress sale of articles of trado in a party's 
name . ••••*•* 

to prevent disclosure of secrets of trado . 
to prevent writing for another theatre* 
to prevent improper sales .... 

to prevent transfer of negotiable securities 
to prevent husband from transferring ins wife's 
property ....... 

to pre\ ent transfer of heirlooms, pictures, statues, 

A.C., 906, 956 

to prevent ringing of bell contrary to contract 
EQ. jun. — \OL. II. 91 


913 to 949 

950 

951 

951 

952 
950 

953 to 057 
906, 055 

955 


958 
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* Section 

INJUNCTION, Coniinxied 

to prevent sailing of a ship before seourity given in 
Admiralty ....... 057 

to deliver up and quiet possession . 009 

INSANITY, pioofe of . 929, note 

of a parmier) effect of 673 

INSPECTION OP DEEDS AND INSTRUMENTS, 

when decreed 704 

when allowed to persons olaiming in privity of title 701 
INSTRUMENTS, LOST, jurisdiction in cases of . . 81 to 88 

, (See Accident. — Bonds.) 

INSURANCE, law of, chiefly created within fifty years . 30 


mistake In policies of .... . 158 

hat facts must be communicated to underwriters 216 

INTEREST, on mortgages, apportionment of . . 479, 487, 488 

DOW kept doi^n, when tenant in tail is an iDfini 488, no/e 

INTERDiCTS, in Romnn Law 865 to 868 

INTERPLEADER, 800 to 825 

in wh..t ca&c'' it lies at law . . . . SOI to 805 

in what cases in Equity 800 to S20 

in what not 817, 819, 821, 823 

affidavit in cases of 800 

effect of 821 to 824 

bills in the nature of 824 

INTOXICATION. (Nf Drink vRDs.) . . . 230,231,233 

INVENTORY, when decreed lu a legatee of bpccific articles in 

remainder ....... 604 

INVENTIONS, PATENT FOR, 930 to 934 

\iolation8 of, when suppressed . . . 930 to 934 

(Ste Injunction.) 

IS.SUES, of fact, when ordered in Equity .... 1478 

of law, when ordered 1178,1479 

of devisuKit velnon 1115, 1119 


J. 

< 

JETTISON, what It is . . .... 490,491 

JOINT CONTRACTS, when held jmnl and several . , 162 to 164 

when in Equity held joint and several • 162 to 164 

in cases of pactncrfhip 675, 676 

when creditors of partnership are entitled to prior- 

ity over separate cr«‘ditors .... 765, 678 

in ( ases of joint loans 162, 164 
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JOINT TENANTS, accounts between, cognizable id Equity 466 

contribution between • . . • • 505 

JOINTRESS, Equity of 1504 

not bound to discOTer title .... 1504 

when covenant for, ia a lien on lands of covenantor 1249 

JOINTURE, to be raised out of lands, marshalling of assets for 575 


JUDGMENT, how enforced in Equity . . . 1216 a, 1216 h 

when enforced on equitable estates . • 1216 o, 1216 h 


when sale decreed in aid of . . . 1216 a, 1216 h 

JUDGMENT CREDITOR, not prefened to equitable mort- 
gagee 1503 h 

JUDGMENTS, general and unqualified rendered at law . 26, 27, 76 
how securities are marshalled with respect to . 633, 624 

frauds in, make them void .... 252 

(See Decrees ) 

JULIAN LAW, as to marriage, what in the Roman Law . 278 

JURISDICTION, in Equity, vested in different tribunals . 34 to 37 

acts tn personam 743, 744 

as to lands in foreign countries . . . 743, 744 

JURISDICTION OF COURTS OF EQUITY, 

diflicult to ascertain Its origin . . . • 39 to 50 

opinions of Lambard and Lord Coke as to its 

origin .... 41, 44, note 

Lord Hale 42 

Lord Ilardwicke .... 43 

Mr. Cooper 41,no/e 

deduced by Lord King from the prerogative of the 

king to administer justice, &c. ... 44 

how deduced by Mr Reeves, Mr. Justice Black- 


stone, and Mr Wooddesson .... 
Mr. Joremy’s sketch of the origin of, commended 
in full operation during the reign of Richard II. 
received an impulse from the invention of the writ 
of Bubpopna by John Waltham 
opposed unsuccessfully by the Commons . 
light throw n on its origin by the Commissioners of 
Public Records . . . • ^ • 

mistake in supposing it arose from uses and trusts 
grew out of assaults, trespasses, and outrages not 

cognizable at law 

established to remedy defects in Common Law 

proceedings 

introduction of uses and trusts gave new activity 


45, note 
45, note 

46, 47 

46 

46 

47 
48,76 

48 

49 


to It 


49 
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JURISDICTION OP COURTS OP EQUITY, Continued. 

resembled the equitable jurisdiction of the PraBtor 
at Rome in its growth 60 

in the reign of Henry YIII. quite extensive 61 

importance understanding its history 53 to 55 

origin and history of, in the United States 56 to 59 

unknown till lately in the United States . . 56 

illustrated by Chanrellor Kent . • . . 56 

nature and extent of, in the different States 56, note, 58 
that of the United States conformable to that of 

* England 57 

conferred by our constitution on the national ju- 
diciary 57 

in Pennsylvania administered through the forms of 

Courts of Common Law .... 58 

article on Chancery Jurisdiction, in American Ju- 
rist comtiiended 23, note, 58 

general view of ' 59 to 62 

over three things, according to Coke . . 59 

general description of, unsatisfactory . . 60 to 62 

ascertained by a specific enumeration of its actual 

limits 62 

IS not lost by Courts of Law now entertaining^ suits 
which they formerly rejected ... 64 i, 80 

is of a permanant and fixed character . 64 i, 64 h 

where it has attached for one purpose, in what 
cases it will be retained for all purposes 64 k, 65 

66 to 71, 454 to 458, no/e 
sustained to prevent multiplicity of suits . • 64 A, 65 

w*hen it attaches for discovery, sustained in cases 
of fraud, account, accident, and mistake . 64 ^ to 70 

English cases on this point not reconcilable . 61 A; to 70 

tho American doctrine affirms the jurisdiction . 71 

should be declined where a question for the jury 

arises 72 

general principles as to the entertainment of bills 

discovery, seeking relief ... 72, 73 

not sustained, wJiere discovery is used as a mere 

pretence 73, 74 

what facts must lie alleged in a bill of discovery 73, 74 
divided into concurrent, exclusive, and auxiliary 75, 76 
Conaarent embraces much of the original juris- 
diction of the Court ... 76 

origin of this .... 76 

to what cases it extends ... 76, 77 
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JURISDICTION OF COURTS OF EQUITY, QmHnued. 

divided into two branohes . . • 


Bscnpl^ 


77 


1st. founded on the subject-matter 

9d. founded on the peculiar lemediea of 

77 

Equity 

that founded on the Bobject^matter first 

77 

oonsidered 

77 

where it arises from accident 

78 to 109 

(See Accident.) 
mistake * . • . 

no to 183 

(See Mistake.) 
actual fraud .... 

164 to 258 

(See Fraud.) 
constructive fraud . 

258 to 440 

(See Fraud, Constructive.) 


where it arises from account 

411 to 429 

(See Account.) 
administration 

530 to 589 

(See Administration.) 
legacies 

590 to 608 

(Set Legacies.) 
confusion of boundaries . 

609 to 622 

(Sie Confusion or Boundaries.) 

dower ..... 

C24 to 633 

(See Dower.) 
marshalling of securities . 

633 to 645 

See Marshalling of Securities.) 

partition 

GIG to 658 

(See Partition.) 
partneibhip .... 

659 to 663 

(See Partnership.) 


rents .... 

684 to 687 

(Ste Kents.) 


causes tried w ithout, in Equity ..... 
when question arises in Equity, as to damages, trial 

31 

should be by . . . ... 

72 


K. 

KING, THE, OR GOVERNMENT, may, at common law, 

take or make an aasigumcnt of a chose in action 1039 
KINO, LORD, his views on the origin of Equity Jurisdiction 44 

whether he wrote the Treatise, entitled, The 
Legal Judicature in Chancery Stated . 44, note 

91* 
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Seotion 

LACHES, diseountenanced in Equity * . . . • 64 o 

whjen a bar in Equity .... 1520 to 1522 

in oases of specific performance of contracts 771, 773 

to 781 


{See Specific Psrformahce.) 

LAND, when deemed money or money land . . . 790 to 793 

LANDS, charged with debts and legacies . . . 552 to 556, G02 

marshalling securities on 633 to 645 

LANDLORD AND TENANT, constructife fraud in cases of 323 
LAPSE OF TIME, how it affects equitable demands . . 64 a, 529 

when a bar in Equity .... 1520 to 1522 

LAW, IGNORANCE OF, relief in cases of . . . 121 to 139 


(See Mistake.) 

LEGACIES, fraud in ttie prevention of .... 256 

when legatees will be compelled to refund . 92, note 

when revoked under mistake .... 18*2 

where a false reason is given for . . . 183 


conditions annexed to, in respect to marriage . 283 to 201 
when their payment will be enforced by the 

Ecclesiastical Courts 278, 536 

do not vest in legatee until the assent of the exe> 


cutor 540, 591 

executor held in equity as trustee or legatee . 540 

marshalling of assets in favor of legatees . . 565 to 570 

when they may stand in place of specialty 

creditors and mortgagees . . . 565 

when real estate not mortgaged' is devised 565 

preference between legatees and devisees 


565, fiote, 670, 671 

where lands are subjected to the payment 

of debts 566, 573, 574 


where some legacies are charged on real 
estate and some uot . . . . 566 

whore for charitable uses, no marshalling of assets 569 

concurrent jurisdiction in cases of . . . 590 to 608 

jurisdiction over, originally in Ecclesiastical 

Courts 600 

no suit will he for, at law, unless executor has 

assented to them 691 

action will lie for specific legacies after assent . 591 

whether action will he for pecuniary legacies 


after assent 591, nofe 
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LEGACIESf Continued. 

grounda and origin of juriadiction of equity . 093 to 695 
cases where the jurisdiction is exclusiTo . . 595 to 598 

where they ihToire the execution pf trusts 595, 596 
when given to a married woman or to in- 
fants 597, 698 

when a discovery of assets is required . 601 

when charged on land .... 609 

cases of injunction and prohibition upon Ecclesi- 
astical Courts ...... 596 to 600 

right of executor in th*e surplus of personal estate 
at common law, after payment of debts . . 596, no/c 

this is a question of presumption on the 
face of the will .... 596, note 

requirement of security from legatees to refund 

on deficiency of assets 597 

from executors for the 
payment thereof 603, notCj 604 
as to personal estate, equity follows the rules of 

the civil law 602, 609 

as to those charged on land, equity follows the 

common law 602, 608 

distinction between contingent and absolute le- 
gacies 603, note 

when an inventory will be decreed to a legatee 
of chattels in remainder .... 604 

donations mortis causa, what they are . 606 to 607 d 

what 13 necessary to give them efifect * . 600 a, 606 
derived from the Roman law . . 607 

^ most important topics as to legacies, what they 

are . . ^ 608, note 

{See Administration.) 

construction of, in equity .... 1067 to 1075 

{See Election and satisfaction.) 
construction of words of limitation of . 1067 

different construction in equity fiom that of law 1067, 1068 
limitations, when too remote .... 1067, 1068 

estate, tail in 1067, 1068 

words precatory or recommend atory, when con- 
strued to be legacies or not . . . 1068 to 1074 

election between 1076, 1077 

cumulative or not ‘ 1223 a 

satisfaction of, when .... 1110 to 1119 

ademption of, when . 1110 to 1119 

when not 1115 to 1117 
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LEGATEES. (See Leoaciss.) 590 to 608 

how and when they may be compelled to refund 00 to 92 
relieved in equity against frauds of executors 


and administrators 425 

what words constitute a good description of, 1067 to 2079 
LETTERS, injunction to prevent publication of . .913 to 949 

LIEN. (See Trust.) 

concurrent jurisdiction in cases of . . . 506 

definition of 506 

in whose favor they exist .... 506 

sustained in equit) , when unknown at law 506 

importance of a resort to equity . . • 506 

how purchasers are bound to contribute to dis- 
charge a lien 481 

of vendor for purchase-money • . . 1217 to 1233 

waiver of, or not 1226 to 1233 

taking a security, when a waiver • . 1226 to 1233 

against whom it exists .... 1227 to 1230 

against representatives .... 1227 to 1230 

against purchasers with notice . . • 12.*11 to 1233 

against general assignees 1229 

when in fa\ or of third persons . . . . 1231, 12J2 

when not 1233 

by deposit of title-deeds 1234 

by deposit of money for special objects . 1231 

by covenant to appropriate funds to particular 

objects 1003, 1231 

^by covenant to settle lands . 1007, 123 L 1218, 1249 

in favor of dowress for jointure . . 1248 to 1250 

for repairs and improvements . . . 1^31 to 1239 

for repairs of personal property . . . 1210,1241 

for repairs of ships 1240 to 1242 

fur disbursements by master of a ship . . 1211, 1212 

by part-owners 1212 

by partners 1213 

enforced by sale in equity .... 1216 to 1220 

by judgment, when sale enforced in equity 1216, 1216 b 

of creditors by a charge, created by will . 1244 to 1217 

what words create a charge . . 1241 to 1249 

when a primary charge on land or not 1214 to 1247 

in favor of dowress 1249 

of joint creditors on partnership funds 1253 

in cave of successive purchasers, how discharged 1233 a 
LIMITATIONS, STATUTES OF, 

equity acts upon them by analogy . . . 64 a 


481 

1217 to 1233 
1226 to 1233 

1226 to 1233 

1227 to 1230 
1227 to 1230 
12.31 to 1233 

1229 
. 1231, 12J2 

1233 

1234 
1231 
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LIMITATIONS, STATUTES OF, Cdntinued. 

and follows as to legal demands • . 529 

their effect upon equitable demands . . 529 

operation of statute of, in cases of mortgages 

1028 to 1028 5, 1520 
in cases of legal titles . . . 1028 to 1028 b, 1520 

m cases of equitable titles . . 1028 to 1028 b, 1520 

when It is not a bar in Equity .... 1321 

when not in cases of fraud .... 1521 

when not in case of mistake • . . 1521, 1521 a 

w hen It begins to run in Equity . • 152!, 1521 a 

what IS an acknowledgment of debt to avoid 1521, 1521 a 
charge of debts on lands, when it voids 15‘'1 , 1521 a 

when a bar in Equity .... 1520 to 1521 a 

when the bar set aside .... 1521,1521 a 

in cases of fraud .... 1521, 1521 a 

LIS PENDENS, is constructive notice to purchasers . . 405 to 407 

LOST IlONDS. (Sire Bonds ) 81 to 89 

LOST INSTRUMENTS. (See Ivstrumcnts.) . . . 81 to 88 

LOST NOILS (S<e Notes) 83,86 

LUNATICS, consent necessary in contracts . . . 222 to 230 

three elements of consent, according to Giotius 222 

not able to contract 223 

language of the Civil Law, of Grotius, and of 

Bracton as to 223 

maxim of the Common Law, that no man can stul- 
tify himself 225, 226 

does not extend to the party’s privies . 225 

* defence of, in Bacon’s Abridgment *. . . 225, twfe 

how far received in Courts of Equity . . 225, 226 

how far adopted in America .... 225, note 

w hat acts are voidable and what void. • . 225, note 

principles on which Chancery acts m setting aside 

contracts of . , 226, note 

jurisdiction of the Crown over .... 226, nou 

contracts for necessaries and for their benefit up- 
held 228 

where a purchase has been made in good faith 228, 229 
their solemn acts, as fines, &c., may be overthrown 229 

proofs of insanity 229, note 

Lord Coke’s four classes of non compotes . 230 

(Sec Drunkards.) 

jurisdiction over, in Chancery 1335 to 1337, 1362 to 1365 
chancellor acts as delegate of the crown 1362 to 1365 
how idiocy and lunacy tried . • 1362 to 1365 
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M. 

SBOTIOlf 

MACEDONIAN DECREE, what in the Roman Law 341 

MADMEN. {See Lunatics.) 229 to 230 

• MAINTENANCE OF INFANTS .... 1354 to 1350 

jurisdiction for 1354 to 1350 

of idiots and lunatics «... 1302 to 1301 

MAINTENANCE OF WIFE, when decreed in Equity 1121 to 1424 
{Sit Alimony.) 

MAINTENANCE AND CHAMTERTY, ... 1048 

hat 18 or not . ..... 1018 to 1056 

MANrSCRIPTS 913 to 951 

'njjnetion to prevent the publication of . . 943 to 951 

M.\RINER>, relief of, m Equity, against Iraud . . 332 

their contracts for w ages, and prize money watched 332 

where they sell their shares .... 332, nofe 

^ic\\ed IS fivorahly as young heirs . . . 333 

MARKS AND LABELS. FALSE IMITATIONS OF, 

injunction lios to pre\ent .... b^l 

MARITAL RKvIITS ut husband, fraud on . . . 373 

MARRIAGL, mistake in settlements of . . . 159, 160, nofe 

fraud 10 withholding consent to ... 217 

brokage contracts, void 260 to 263 

otherwise in the Civil Law . 2C0 

reasons why void . . 261 to 263 

incapable of confirmation . 203 

contracts for benefit in promoting . '256 

u here a father took a bond from bis son on his 

marriage 267 

where a bond was given to a fitthec to obtain his 
consent to the marriage of his daughter . 267 

where there is an ooderhand agreement to defeat 

a aeulemeot 268 

cases of co«oea)ment and misrepresentation lu 
fraud of 268 to 273 

where a secret BCitlemont or conveyance is made 

by a woman m contemplation of . . . 273 

contraeta and conditions in restraint of void . 271 to 201 
reciprocal engagement between man and woman 

good . * 274,275 

when deferred to a future period • 271, 275 ' 

distinctions of the Roman Lmwaa to conditions in 

nsiraint of 276 to 278 
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MARRIAGE, Continued. 

Lord Roselyn’s ?ieW8 as to the adoption of the 

Roman law in equity 278 

Also Lord Thurlow’a views .... 279, note 
propriety of (he doctrines of equity on . . 279, 280 

where the conditions are reasonable, not void , 280 to 291 
where rigid or in restraint of,‘ generally void 280, 281i, 280 
distinctions between precedent and subseqaent 
conditions . . . . • . 279, note, 287 to 291 

where the condition requires the consent of third 

persons • . 281 

conditions as to widowhood .... ^b,noip 

other cases of conditions 284 

conditions not favored in equity . . . 285, note 

where bequest over, in default of compliance 

with the condition 287 

distinction between conditions annexed to real 
and to personal estate .... 287, 288, 290 

where literal compliance with the condition be- 
comes impossible 291 

case of a bond upon an intended marriage . . 2G5 to 267 

MARUIAGE bEFTLEMENTS AND AR HOLES, . . 983 to 998 

how construed m equity 083 to 988 

executory articles, how construed . . . 984 to 967 

marriage articles, in whose favor ex|puted or not 987 


291 

. 265 to 267 
. 983 to 998 
. 083 to 988 
. 984 to 967 
ot 987 

to 987 

what rosy be settled 990 

personal firoperty 990 

terms for years 090 

estates prf autre vie 989, 990 

trustees in, to preserve contingent remainders . 991 to 998 
rights and duties of such trustees .691 to 996 

post-nuptial contracts, when valid or not . . 601 

MAUUir.D WOMEN, jurisdiction in equity . . 1366 to 1429 

(See HosfiAKD and Wife.) 

M VUSUALLING OF ASSETS. (See AimiNisTiUTiON.) 550 to 557 
no marshalling of assets in favor of chanties 569 

111 cases of liens 1237 

m cases of chariiies 1160 

MARSHALLING OF SECURITIES, . . . . 633 to 645 

eoncuTient jurisdiction in cases of . . . 633 to 645 

w here one parly has a Len on twg funds . 633, 642, 643 

where there is a mortgage upon two estates for 
tho same debt .... 


633 
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SiQvioir 

MARSHALLING OF SECURITIES, ConliHued. 

where one judgment creditor may go upon two 

fhnds 034 

where one creditor has judgment against A. and 
B., and another against B. only . . . 634 

dooirine of substitution and cession in the Ro- 
man law 635 to 037, 04 1 

views of Ijord Karnes 037 


in fdTor of sureties . ^ 638, 639 

may be substituted to the collateral seen- 
Titles held by the creditor . . . 038, 630 

may by bill against creditor and debtor 
'Himpel the payment of the debt . . 640 

whether creditor may elect between the 

debtor and hia collateral security C40 

Roman Law on this point . . 641 

parties seeking aid must he creditors of a com- 
mon debtor . 649 

case of a joint debt due to one creditor by tw'o 
persons, and a several debt due by one of 

them to another 613 to 613 

whether a creditor of a firm may be compelled 
to resort to the separate estate of a deceased 

partner 

among the creditors of joint debtors and partners 
and iigbAof priurtiyand hens in case of different 
purchasers 

MASTER OF THE ROLLS, 

when he first sat apart and heard cases in the 

afternoon 

MAXIMS, GENERAL, IN EQUITY, 

Equity follows the law 

Tarious interpieUtiooB and illustrations of this 
maxim . • • 04 a to 61 177, 343, 483, 553 


Equity sets by analogy to law . 6 1 a 

where there is^^ual I^oitj, the law prevails . 61 c 

illustrations of this msxtm . 04 c, 64 J 

he who seeks Equity most do Equity Ole 

illustrations of this maxim . . . 61 c, 301 

equality is lM)uity ... 64/ 

illustrations of this maxim *64/, 547, 555, 558 

Equity locks upon that as done which ought to Ite 

done , . 64 g 

meaning and application of this maxim 61 g 


645 

645 

1333 a 

50, HOtr 
64 
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MELIORATIONS OP ESTATES, ***’“’* 

when aHowed for in Equity . 799 o, 799 ft, 1234 to 1240 

for to 1239 

(&e Improyements.) 

MENTAL IMBEClLrFY 234 to 238 

(See Imbecility ) 

MINE, when unknown to a seller, whether it avoids a pur- 


chase of land 

bill against executor for opening mine 

MINORS, (See Ini* ants) 

MISHEPRESr.N TA HON, 

what il is, and relief in cases of 
{See Fraud, Actual) 
fraudulent in case of marriage • 

MISTAKE, concurrent jurisdiction in cases of 

what It 18 .... 

m matters of law 

iqnotautia legls netmnem txcusat — grounds of 
this maxim .... 

opinions of the cniliajis on this maxim 
u here there is a mere promise to pay in ignor 
ance of law 

in the release of one or two obligees in a bond 
where there is an overpayment 
where power of appomtment is executed abso- 
lutely 

agreements entered into under a mistake of law 
where panics act under wrong advice as to law 
where a letter of attorney is taken instead of a 
mortgage .... 
of law, nut a ground of reforming a deed . 1 16, 138, note 

where a party acts under ignorance of his title . 120 to 131 
win i( a compronuse of right is made in igno 

ranee of a rule of law . . .121 to 131 

or 18 made in a case of a doubtful 
question • *4 121 to 126, 130 to 133 

distinction between mistake and ignorance of a 

principle of law , . . 121, no/c 

Ignorance of a title, when treated as a mistake 
of fact • . • . • 122, 123, n&te 130 

gases of misuke of the settled law, w here relief 

has been given . . ... 123 to 126 

dilhciilty in reconciling these cases 125, note 

Case of Lansdowne v. Lansdow ne doubted . 5, no 

jt’R — VOL 11 92 


147, 207, note 
515, 516 
240 to 242 

191 to 203 

268 to 274 
no to 183 
100 

111 to 139 


in 

111, note 

111, note 
112 

1 12, note 

112 

113 

113 to 116 
114, 115 
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MISTAKE, Continued. 

payment of legacies by executor or edministrator 
where they are ignorant of outstaodiog debts OOt 91 
of a principle of law not plain to persona generally 1S6 
in tne construction of a will .... 127 

of a plain rule of law, presampliTe of imposition, 

surprise, &c 128, 129 

family compromises supported upon principles of 

policy 131, 132, 132, a 

where surprise is mixed np with mistake • 133 

contracts made in mutual error, invalid 134 

whero there is a peculiar trust and relation be- 
tween the parties 136 

cases of defective execution of intent from igno- 
rance of law 136 

summary of exceptions to the rule as to ignorance 

of law 137,138 

how considered in America .... 137 

loose statements of Eoglish elementary writers 
as to . . . .... 1^, not* 

where judgment is obtained on a contract, and 
afterwards the point of law is otherwise decided 13b 
rules of the Civil Law as to error of law . . 139, lutU 

where a bond Jid^ puicbtser, without notice, h 
eoricernod 139, 

by Ignorance of material facts, relievable in Equity 1 ]U 
distinction between ignorance of law and of fact HO 

distinction between ignorance of facts and m.s- 

tako of fsets 110, notr 

the facu must be material 111 

where the parties are ianoeoiif, and no presump- 
tion of food 142 

whero 000 tonocemly solK o messoagi* at the 
tisae desMyod » « • • . 142, 143, 143 o 

distiiiotionsor Ike Civil Law as to such a sale 149, note 
in the supporflfo of exbtiog rights . 143, 143 o, 113, h 

mutual as to the extent of the tiling sold . 143, 143 a 

113 /q 14t 

in ao fostrument, so as to release rights of whicli 
the party is ignorant ..... 145 

a party not relievahle, unless he osea due dili- 
gence to ascertain the facts .... 146 

where facts are known to one patty and not to 
another * . . . « 147 
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MISTAKE^ Continued, 

V9hore there is no legal obligation to conumnni- 

cate the Ihcts 

where the ^nieaaa of iafioroiation are open to both 



or are equally unknown 

where a vendee has private knowledge of a de- 
claration of war, dic» ..... 

this topic ably discussed by Pothier . 
where the Equity is equal between the parties . 
summary of grounds, on which mistakes of facts 
are relievable ...... 

in written agreements, when reformed 

shown by parol evidence 

necessary proofs to make out the mistake . 

Lord Thurlow’s language as to the proofs com- 
mented on . . . ... 

in policies of insurance 

in proliininary contracts for conveyances, &c 
where made out from other writings or memo- 
randums • 

in marriage settlements . . . . 

whore the final instrument and preliminary con- 
tract differ 

where a party seeks a specific performance of 
an agreement after it is reformed . 
i distinction on this subject not easily recon- 
cilable with the principles of Equity 
Toliof lien mistake is only implied 
as where joint loan of money, bond made joint 

and several 

reform of a joint bond against a surety 
Equity interferes only between the original par- 
ties and to wriUea inatrumente 
where parties have omitted acts necessary to the 
validity of written instrumeote 
where an instrument has been eancelled . 

where the instrument is drawn untechnically 
instruments held to opeiate ea covenants to sUnd 

seised . . * 

in the execution of powers . • 

{See Powxas ) 
where defooiive fine or recovery 
mistakes in wills ... 
must bo clear and apparent on the face 




148 

148, 148 
150 

149 
162, note 

150 

151 

152 to 166 
163 to 160 

153 to 160 

157, note 
153, 158 

159 

160 

160, note 

160 

161 

161, note 
162 to 164 

162, 163 
164 


165 



168 


168 

160 to 170 
178 

170 to 181 
180, 181 



INDB9C 


im 

Sxctioji 

MISTAKE, Coniinued. 

errors in legicies 180 

where a legacy is revoked under a mistake * .iigi 18S 

where a false reason is given for a legacy • 183 

where mone^ is spent upon another’s estate 
through mistake of title . . * . 308 

of law, upon the construction of a deed, dro« • 400, at 

accounts are cognlaible in Eqaity on account of 469 

when Statute of Limitations no bar in case of . 1591 

when statute begins to run in eases of . 1531 

MODUSES. (AeTiTHta.) 519,590 

M0NE7, when deemed lind or land money .... 790 

when ordered to be paid into Court . . 839, 845 to 847 

MORE, SIR THOMAS, his character as Chancellor . 61 

MORTGACtEE, may file a bill in behalf of all creditors 597 

MORTGAGES, 

fraud in caecs of 391 to 393 

on two estates for same debt, marshalling of 
securities ....... 633 

definition and nature of lacking . . . 419 to 491 

( S^e Tacking.) 

origin and nature of .... 1001 to 1019 

nature of in Roman Law , . , • 1005 to 1011 

nature of, in Equity . . . • . 1005 to 1015 

mortgage is a mere pledge in Equity . 1013 ti> 1015 

Equity of redemption, nature of 1014 to 1017, 1011) to 1090 
estate of mortgagee in Equity .... 1010 

rights of mortgagee 1010 

rights of mortgagor 1017 

extinguishment of 1010 o, nctf 

equitable, by deposit of tlfle*de€d8 1090 

what coastitotes a mortgage • 1018 to 1090^ 1931, 1839 

implied or equitable mortgages 1090 

what property may he roongaged 1091 

who may malui c mortgugu . . « . • 1093 to 1097 

who may fudetMU a mortgage • , . . 1093 

right of foreclosure * . . . . 1034 to 1030 

in what cases a sale decreed * • . . 1095, 1096 

eonirihatkm to diKharge of " . . . 9!15, 906, 483 

mortgag ea of personal property . 1030 to 1036 

difTereneo between a morigagr an.'! a pledge 1030 to 1033 
Equity of redemption in case of mortgage of per- 
sonal properly * 1031 to 1033 

tacking, in case uf mortgage of personal property 1034 
marshalling of assets and securities uiih re- 
spect to , . . . 559 to 568, 670, 633 
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MORTGAOESi Conlimud. 

* ADiUNiattATioN.) 

^pportionmwt ofhiiereBloii « 

{See Apfostionuxnt.) 

B prior ooo» whioh was concealed, postponed 
MORTMAIN, STATUTES OF, dense in evasion of, vcid 
MULTIPLICITY OF SUITS, 

prevention of, a ground of jurisdiction 
in cases of account • 
in cases of agency 
in cases of apportionment . 
in cases of a general average 
in cases of contribution 
in cases of sureties 492, 493, 495 to 497 
in cases of confusion of bounda- 
ries . 610,614,620,621 

in cases of rents and profits • 514 

in cases of waste . 515, 517, 5lS 

in cases of partnership • • 679 

MUTUAL ACCOUNTS, 

concurrent jurisdiction in cases of . . . 457 to 459 

(See Account.) 


470,487,488 


389, 390 
297 

. 64 it to 66 
. 457, 464 

. 462 to 464 
470, 478, 483 
^ 490, 401 
496 


N. 


NK(*FSSSAK1ES, contracts for by lunatics «... 228 

NKCIOS.SITY, contracts made in a state of . . • . 239 

NE EXEAT RLGNO, WRIT OF, . . • . ' 1464 to 1470 

origin and nature of 1461 to 1467 

ID what casea granted 149^) 1^75 

for equitable debt • . . « 1468 to 1471, 1474 

for alimony • 1 172, 1473 

in what cases not 1472, 1473 

for legal debts . • . . . 1472, 1473 

in cases of foreigeert 1475 


N EG LICENCE, gross, where accident stiseh from, no relief 105 

NEXT OF KIN, who in a will are or may be deemed . 1065 b 

NON COMPOTES MENTIS. {See Lunatics.) . . 222 to 230 

NOTES LOST, relief in rases of, and the grounds thereof . 86 

jurisdiction not sustsined upon the mere fact of 

Jobs 

where they are not negotiable, loss of, is not 
admitted, must be established by proofs . • 66 

(Sw Accidant. — Bond.) 

02 * 
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Stetioii 

NOTICE, of adverse title, purchase with • . • 9^5 to 410, ruSU 

of title of dowress, purchase whit . • 305 to 410, note 

of deposit of title-de^s for security, purchase with . ^ 39^ 

in cases of, purchaser held trustee . . • • 305 

how porohaser may protect himself 305 

of contract to sell land or grant leases thereof, pur- 
chase with . . 395 

of prior unregistered conveyance, purchase i5ith . 397 

object and policy of the Begistry Acts » 397, 398, 401, 400 

how broken in upon 308, 399 

in eases of subsequent purchasers .... 398 to 400 
actual and constructive, what they are 309 to 400 a 

where a party *a deed recites another deed 390 to 400 a 

whate\er puts a party on inquiry . . 309 to 400 a 

of a lease, what is notice of • . . . 400 

where an estate is purchased with knowledge, that it 

IS tenanted 400 

u here mere rumor or suspicion is notice or not 400 a 

where mistake of law upon construction of a deed, Ac. 401 
effect of registration under the Registry \cU . 401 to 101 
in England registration not constructive 

notice lOJ 

otherwise in America . , • • lOJ 

registration of an equitable title . . 103, note 

registration of deeds not required by law 401 

regtsuauon of deeds not in compliance w itli 

law 404 

of what paeses in courts of justice . 105, 400 

purchaser of property pendfntf /i/e bound hv 

the decree • . . 405, 40G 

pendente Itu nikU innoeetur 406 

effect of its pondeno • 405, 406 

effect of knowled^of a deqroeor judgment 405, 400 
when pikUfity of title may he aegwed by, in equita- 
ble property • » • . . 401 a 

where knowledge |l| hreeghl heme to an agent or 

attorney 407, 408 

it most be notice in the present business 408 

effect of a bond fid*^ purchase Ibt valuable oonstdera- 

tion . . ... 409, 410, 411 

where A. pttrehaaes with notice and sella to D. with- 
out notice, and 0. sells to C. with notice • 109,410 

10 America Registry acts constructive notice 401, 403, 

319, note 
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iroTiCEi cuUfTMtd 

by M equitable encnaditanoer gWen to troateee, when 
g U will gm pHority ever earlier eocuinbtaiicera 

N0TT1NGHA,M[| LORD^ hie ohuaetet as Chancellor . . 

nuisances, remedy at law 

remedy in eqmty 

publie « 

priT&to •• •••••• 


Sattttoir 


1095 a 
1037, 1047 
62 

921 to 927 
921 to 927 
921 to 929 
925 to 930 


O. 


* 


OATH, of defendant required m equity 31 

OBLIGATIONS, distinction in Roman law between natural 

and civil .... . 2 

OFFICES, contracts for the sale of, void .... 295 

OFFICERS OF COURTS, 

when couTie of equity interfere to protect them 831, 8dl 
OPITON, of ccutui gue trust . , , 1262, 1273 a 

ORE, tortiously dug by tenant, account of decreed • . 468, note 

OVERPAYMENT, by mistake of law or fact . . Ill, no'e 


P. 


PARAPHERNALIA, what . 1376, 1377 

rights of wife m . • . . • 1376, 1377 

marshalliqg of assets with respect to . . 568 

PARFNT AND CHILD, 

cointniciive fraud arising from this relation . 310 

TAKEN PAL PO^^ ER, as to infant children . . 1341 to 1352 

PAROL CON IR APIS, 


when specifically enforced in equity . 752 to 771, 1522 

(See SpKCtfio ^ERl•ORMa^cE ) 

PAROL EVIDENCE, 

generally notadoqniUe io vary a written agree- 
ment 151 to 164 

admissible to wmfit a mietnke and to suppress 
iroporiiion, fraud, &o. . . . • 151 to 164 

rule u to, 18 not simply applied to ca«es under 
statute of frauds . 158, 161, note 

grounds of the rule ... • 158, 161 

when admissible in case of wills • . 179 to 181 

* when admissible, or not, in cises of written in- 

strnmenta . • .... 1531 

to rebut presumptions • . • 1102, 1202, 1531 

(See Evidence) 
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^ SsOTfOR 

PAROL PROMISE, 

when discharged in iaiv, yet supported in equity 64 

settlement founded on 374, note 

PARTICEPS CRIMINIS, relief where parties are 898 to 307, 423 
(Sec Fraud, Constructive.) 

PARTIES, want of proper, when a defence or bar in equity 1526 
PARTITION, concurrent jurisdiction in cases of. . . 646 to 658 

origin and history of this jurisdiction . . 646 to 650 

Mr. Hargrave’s str.ctarcs upon it examined . 646, 050 

antiquity and insufficiency of the writ of . . 646, 647 

did not lie at common law between joint tenants 

and tenants in common 6*^8 

texts of the civil law 648 

grounds of the jurisdiction in equity . . 647, 649 

defect of remedy at Jaw , . 647, 649 to 656 

discovery wanted 649 

principle of convenience, according to 
Lord Loughborough .... 649 

a complication of titles .... 650,651 

power of equity to decree a pecuniary 
compensation to one of the parlies . 655, 656 

650 


Duty of commissioners in cases of . . 654 to 656 If 

Title must be first established «*it law . . 651, no/c 

difTorenee between partition at law and equity . 652 

in equity conveyances are directed. . . 652 

where infancy prevents the conveyances 658 

where contingent remainder is limited to 

a person not m existence . . . 652, 650 a 

whether partition in equity is a matter of right 053, 656 
exigency of the writ at common law . . 551, 655 

compensation decreed for improvements on the 

estate ....... 654, 655, 656 6 

tenant in common decreed to account for rents 

and profits (i56 5, 656 c 

illdispensableness of the equity jurisdiction 655, 556 a, to 

656 r, 657, 658 

where all parties in interest are not before the 
court 656, 057 


where there are divers parcels of land, different 
estates will be allotted to each party 657 

resort to courts of Law superseded . . . * 658 

the analogies of the law followed . . . 658 

PARTNERS, lien of, on partnership funds .... 1243 

(See Lien.) 



1101 

SxCTIOlf 

PARTNERS, Continued, * 

lien of joint creditors of 1253 

PARTNERSHIP. (5ce Account.) ..... 466 

relief where one partner conceals from the other 
the true state of the profits .... 220 

concurrent jurisdiction in cases of . . . 659 to 683 

how formed 660 

controversy as to the existence of . . . 660 

remedies at law between partners . . ,661 to%65 

by action of account .... 662 to 664 
- for a contribution at law . . . 664, 681 

where a balance has been struck . . 664, note 

on a covenant or promise to account . 661 to 663 

on an agreement to furnish a certain 
sum or stock for partnership purposes 665 

measure of damages in this case . . 665 

in equity more complete than at law . 666, 667 

• ' 674, 677 

where a specific performance will be decreed of 

a contract to enter into 666, note 

so of other contracts 667 

covenants for, when specific performance of de- 
creed 722, 722 a 

where there is a studied omission of a partner's 

name by the firm CG7 

where one raises money on the credit of the 

firm, contrary to agreement . . . . • 6C7 

where one engages in other business contrary to 

agreement 007 

in case of agreement, on dissolution, as to a part- 
nership book ...... 667 

where an injunction will be granted against a 

sudden dissolution 668 

doctrine of the Roman law on this point . . 668 

injunction to prevent k partner from doing in- 
jurious acts 667, 669 

equity will not interfere in case of agreement to 
refer disputes to arbitrators .... 670 

when an account will be decreed so as to w ind up 

the partnership affairs 671, nofc 

receiver appointed to close the business . . 672 

partners restrained from Collecting debts . . 672 

when a dissolution will be granted . . . 673 

on account of the impracticability of the 

undertaking . 


674 
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Section 


PARTNERSHIP, Continued. 

on account of the insanity or incapacity of 
one of the partners .... 
when on account of gross misconcluct 
the real estate of, is treated as personal estate . 
lien of the partners upon the partnership funds 

how enforced 

preference of the creditors of the firm 
where one partner dies, and tho survivor becomes 

insolvent 

marshalling assets of 

contract of, is several as well as joint 
where an execution at law for separate debt is 
levied on the joint property 
whether Equity will restrain a sale in 
such case by the shenfT . 
where thcte are two firms, in which some, hut not 
all, are partners in each firin' 
no person can sue himself with others in . 
it is siifTicient in Equity, that all parties in mtercht 

are before the Court 

w here one partner fraudulently releases an action, 

Equity will relieve 

analogous [irinciples in the Roman, Scotch', and 

< onlinrntal Law 

general inadequacy of law and the necessity of a 
* resorfto Kciuiiy in cases of . . 

PART-OWNERS, accounts between ... 

contribution between ... 


673 

673 

674 

674, 675 
674 to 676 

676 

675 
075, 076 

677 
077 to 079 


079 
67U t(j CPI 

670, CbO 

681 

682 
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PART-OWNERS OF SHIPS, lien of 

Li£N.) 

PATKNT.S FOR INVENTIONS, . 

reuiedies in Ivtuity for infringing 
PAVMENT OF DEBTS AND JUDGMENTS, 
when accelerated in Equity 
in cases of elegits . . • . 

in Cases of reversions . • 

PAYMENTS, appropriation of 

in cases of running accounts « 

in other cases 

PEACE, BILL OF, 

nature of . . 

when It lies 

when not 

analogous cases of relief . 


PJ13 


. ono to 936 
. 930 to 930 


PJIO to 1218 
1210 a, 1216 f» 

1210 rt, 1210/; 

441 

441 

441 

. 852 to 800 
. 852 to 860 
. 852 to 800 
860 
860 
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Bbction 

PECULIAR DEFENCES IN EQUITY, .... isao 

I of time 1520, 1521 

laches 1520 to 1521 a 

former decree 1523 

account stated 1524 

purchase without notice . . . 1502 to 1505, 1525 

want of proper parlies 1526 

PECULIAR PROOFS IN EQUITY, . . 1522 to 1529 

(See Evidence.) 

when answer is evidence .... 1522 to 1529 

when parol evidence admissible in cases of written 

instruments 746 

when to rebut presumptions . . 1102, 1202,1531 

PENALTIES, relief against, an*d the grounds thereof . . 89 

PENALTIES AND FORFEITURES, . . . 1301 to 1320 

(See Forfeitures.) 

jurisdiction in Equity to relievo . . 1301 to 1317 

relief, when given against . . . 1301 to 1317 

bonds with penalties 1313 to 1318 

liquidated damages, what .... 1318 

distinction between penalties and forfeitures . 1319. 1320 
forfeitures, when not relieved against . 1320 to 1326 

never enforced m Equity . . . 1319, 1491, 1509 

bill of discovery, does not lie for . . . 1494, 1609 

PKNDKNTK LITE CONVEYANCT.S, injunctions to prevent 908 

PENDENTE LITE PURCHASERS, . . . . 405 to 407 

•PENNS VLVANI 4, how Equity is administered there . 58 

PERFOUMANCK, SPECIF1(\ 712 to 793 b 

(>’('< SrrciFic Perfokvanci .) 

PEKPFTrATINU TESTIMONY, bill for . . 1506 to 1512 

•v\hen It lies or not 1505 to 1512 


for whom 1509, 1510 

lies against a purchaser 1310 

deciee, in case of 1512 

publication of testimony 1516, tiofc 

PERhON/NL ESTATE, 

[uimary fund for paj incut of debts . .571 to 577, 589 

PIN-MONr.Y, nature of 1375 a, 1396 

how far and when husband made accountable for 

arrears 1396 

(See Maintenance of Wifn.) 

when wife o(hiilcd to 1375 a 

PIRAPY OF ( OPYRIGHTS, 930 10 942 

(Ste Injunctio'J.) 

PLEDGE, account in cases of 


506 
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■tSDsi. 

SscnoN 

FLEDGE, Continued, 

of assets by an executor, when it is waste . 561 

FLEDGE OF PERSONAL FllOPERTY, 

how redeemable 1030 to 1035 a 

tacking HI Case of 1035 a 

rOLICY, PUBLIC, 

cases of constructive fraud on account of . . 200 to 307 

{See FttAll, CONSTRDCTIVF.) 

POLICY OF INSURANCE, mistake in when corrected 153, 153 
PORTION, when to be raised out of the land, marshalling of 

assets for 575 

PORTIONS, how and when payable 1003, uo/e 

cn w hilt primarily chargeable .... 1003, no/e 
power to raise, how construed . . . lObl to 1005 

when double or not . • . 1009, 1100, 1109 to 1114 

satisfaction of 1109 to 1114 

(.S(c Satisfaction.) 

election of 1074 to 1096 

{Sife Electiov.) 

POSITIVE FR\rD. (Ses Fii\ud, Actual ) . . . CO to 259 

iO'!)r-NUpri\L CON riiAcrs, 

when valid or not, between husband and wife . 1371 

POST-NLTTl AJ. SETTLEMENTS, 

when vdhd or not ... . 301, 372 to 374, 433 

POST-OblT JU)ND^, dciinition of 312,313 

relict ag iiiist, when given by heirs and expoclanls 

313,311 

opinion v)f Parsons. C. J , as to . . 313 

their validity w^en sold at auction . . 317 

diirerencc between a sale of them and of arevci- 

b.Hii . • . 317 

c isp of tr idesmi'ii’s extravagant bills, similar to 318 

POWER OF APPOIN TMEN F, when a trust . . 1001, noU 

to bell an estate, when a trust .... 1061 

survivorship of joint, when .... 1002 

who to {\ecute in rase of death • . . 1001, 1002 

by iinplicition to sell .... 1000 

who entitled to sell under general power . . 1000 

coupled with a trust, what, and when . . 1001 

coupled with an interest 1001 

to t vccut(ffs, distinrtions as to . . . . 1002 

when pr'-onal or not .... 1060 to 1062 

tonstrueiioii of woidsof power . . 1003 to 1061 o 

when a p<»wrr of sale by implication . 106.7 to 1064 a 

POWERS, defcf'tive execution of . . 05, lit to 114, 109 to 
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SlECTIO^ 

POWERS, Continued. 

mistake in the execution of . 95, 111 to 114, 169 to 179 

distinction between non*execution and defective 

execution 169, 170 

its justice questioned . * . . 170, %oie 

when execution in favor of volunteers aided in 

favor of creditors .... 169, 176, note 

for what parties defects will be supplied 95, 90, 169, 170, 

176, 177 

consequences of interference in a case of non-exe- 
cution .... ... .91, 169, 170 

when i»art or defective execution entitles to relief 

171 to 175 

distinction between legal and equitable execution of 171 
form, when it must be adhered to or not . 172 to 17G 

in what cases of meritorious ‘consideration, defect 

supplied . • .... 1/0, 176, 1/7 

where defect arises from informal instrument 172 to 174, 

176 


also from improper execution of proper instru- 
ment • 1/2 to 17* 

intention to execute must appear in writing . . l^i 

appointment by an answer to a bill in Equity . 17*^ 

cases where the defect will he supplied 94 to 98, 169 to 1 /O 
where the instrument selected is not ilial prescribed 

173 

by the power 

execution by will, instead of a deed, and iwcc tW/^173, 174 
where the intent, but not the terms, are followed 173 to 175 

defects in number of witnesses . . ■ • 

defects in form of execution . J IE 114, 169 to 179 
wheic defect of substance. Equity will not interfcTO ^ 1 / .> 

where there is an attempt to execute a will 9/, 1#3, 174, 


note 
176, 178 
176, 177 

95, 105 //, 176 
177 to 179 


no relief, where the equities are equal . 
when deemed assets in lavor of creditors 
defects, when aided in favor of voliiiUcers 
cases, where defects will not be aided . 
no relief, where Sifltutc requisitions are not com- ^ 

plied with • • ' ^ ^ ^ 

fraud in cases of illusory appointments . J 

where jointure or portion is to be raised by the cx- 

• ecuiiou of a pow’cr . . • • * ‘ . 

(.^r AcclP^^T.) 

POWERS r NDER WILLS, how cosirucl . • 1001 ‘o 1064 

to sell, how construed • ■ * * 

EQ. JUR. — VOL. II, 



Section 


POWEKS UNDER WILLS, CorUintted. 

who are to execute . . 1060 to 1062 

what are naked powers or not • 1061, lOO'J 

when joint and several ... 1002 

to raise pc^tions .... 1063 1004 

PET^ETOIL his ciiiiilable jurisdiction in the Roman Law . 037 

effect of his edietb .... . 6 

\aiue of precedents in iiib forum . . .18 

distinction between actions in his (lonrls ^37 

Aftionts prttfonti it Mgaftones pratnrur ^ . 37 

his equitable jurisdiction grew like that of ('iuiicery 50 
coiiiplainia in Rome of the abuse of his» aiiihont y oO, 

PRE( ’ LDr. NT'', their general \ aide ..... 18 

ajtpreciatid in ibe forum of the Roman Piictor IH 

their auiliority .ii Equity ... 18 to 23 

PREKEHENrES, to ciediiors, asbignmtni gniii;;, \ ilnl . 370 

tirtlLr 01 ; among creditors* legatees, ivi ol'i to ,>)8. ''♦Tl 

to C>:i\ 

Aominjn i miioN ) 

to creditors of a firm apaiiibi scpaialc creditors (iTt/ 

btciet, when \oid in of a^signiio iit .“,7'* 

PREMr>K'', no roll* I lor rent of, when diMroved 1» hre ur 

ii^Miining ...... 101, ln2 

PRi:si\MrnnN>. in iigriTY, 

wind ill (iiav he ri hoUt 1 1102, I'JOJ, l.'ial 

rHIN( iFAL AM; A(.I.M\ 

liicii p»cnliar 1011101 * 11 % relation . .'>lo, 310 

^'ilis ii.d j nieha^eH tmut principil mtiM.ij /» 1 ' ..I >, 31i/ 

%%h(ri an agt lit puiciiasf " tor li.!ii''e!f . . 3|(), '>iho 

w lu'ri the r<dain»n has C( abed . . . ,310,316 

wlnrt iji nl < “iihiundb his propert) wnh hia pr.ii- 

r ,141*5 1<-^, 623 

(''•r AuKKfV.) 

PULM IPAE AM) SU RETY, 

ihf .r peculiar fdnr. «i) ri lnli«>n . . . 323 to 3J^ 

wnerc iinO..* .luv ant ige ol ilio surety is taken b> 

tio* cr( (iitor . ... ’123 to 32.> 

where -il,p«Jalo/n an :n.idt' beiwcen tl^epnioq*:! 

and frrdilor , . . .21, 32 • 

whfn burely w. I ti* di-^^hargcd in ihp.ii\ . 3'2l to ..*26 

1h*vv surety is i* j K«h*ii .ii law . . . 32,>. n '* 

w 1»< r* there i« i dt i iv ot itie rrril.lor • . 32fi lo 327 

wh< re a ♦’.’■editor lu.sii a neeuniv ol the »lehloT ’’26, .'127 
h.'piity wi.l compel the prineipil to pay ti»c di hi 
when do*- . . , . . 3*27 
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PBINCIPAL AND SURETY, Continued. 

will substitute the surety to the place-of creditor 324, 326 
relief in cases of . . 730, 849, 850, 883, 889, 905 

{See Sureties.) 

PRIORITY, when recognked among liens, charges, cred- 
itors, &c. ^ 553^ 554^ 557 

(See Administkation.) 

Ikjvv acquired on assignments of equitable properly 

by notice ‘ . 421 ^ 

TRIORITIES, ay to encumbrances, &c., adjustment of 837, 838, 1233 a 
of equitable mortgagee over judgment creditor 1503 b 
riUVILE(;EI) COMMUNICATIONS, what are . . 1496 

PRIVITY OF (X)NTRACT. Equity Jurisdiction, in cases of 

account 459 

ill cases of accounts jurisdiction is not founded in privily 460 
PliOU VTE OF Wllils, remedy where it is fraudulently obtained 440 

PRoin;c;TioN of hooks and papers, 

bill of discovery for 1485 

Pli(»FEKT, now dispensed with in certain cases by Courts of Law 81 

. 101, 103 

. 475 to 479 
260 


PUorrrs, rents and Profits.) 

apportifjiiment of rents and profits . 

Pi:< )\F\E rj!, wlio tliey arc in tb.e Roman Law' 

PI liLKW'riOX OF DEPOSITIONS, 

laktMi to pcrpotuaic icstiincny, when 
of ilfposiliuas taken th hue , when 
of tlcpositions to establish wills, when 
PI RLK’A riON OF MANl'SOKlPrs, LETTERS, 
ifi)mn-non to prevent 

ri rriNO, ol ronnnodiiieft sold, relief in casts of 
IM Rt IIA>E, ub.it IS deemed a trust or not . 

(Xte Trist.) 
in the name of another . 
in tlio name of a child 
III the name of a wife 
joint purchase .... 
bv partnership .... 
by iru^iio, with trust money 
by covenantee .... 
vendor, when a trustee 
hen of vendor • . . • 

(SiC Lien.) 

PritCITASE-MONFiV, APPLICATION OF, 
when pureba.vT Iwund to .see to 


1516, note 
1510, note 
1516, note 


&c. 


. 943 10 951 
293 

1196 to 1208 

1196 to 1206 
1203 to 1205 
1204 
. 1206, 1207 
1207, 1207(1 
. 1210,1211 
1210 

1211 0,1212 

1215 to 1233 

1124 to 1135 
1121 to 1135 


PlIRl’llASEIL when bound to sec to .application of purchase- 


mom'V or nut 


1121 to 1135 
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SSSTIOR 

PURCHASER, Contimed. 

in coses of personal estate .... 1128, 1129 
in cases of real estate .... 1130 to 1134 

honCifide^ not bound to discovery of title, &c. 1502 to 

1505, 1510 

PURCHASERS, BONA FIDE, WITHOUT NOTICE, 

in cases of purchase from purchaser with notice 409 

protection of in Eouity 64 c, 108, 1.54, 105, 381, 409 to 
411, 416, 434, 436, 630, 631, 1502 to 1505, 1510 
in cases of accident ..... 108 

' in cases of mistake . . . 139, 165, 169, 176 

exception as to dower 628, note^ 43fi, 630, note, 631 
wliethcr plea of, is gO(ul against a legal title 630, noio 
jy mlcutc hie, not protected .... 406 

who is deemed such a purchaser . 1502 to 1505, 1510 

whether judgment creditor so deemed . . 1303 /> 

Ejiiity of against a plaintiO' . . ir)0*2 to 1505, 1510 

protection of .... fb02to 1505. 1510, 1525 
how liens and encumhraiu es discharged in case of 

dilferent purchasers 1233 a 

wliat priority exist.'' as to discharge of lions and 
enoumiirances 1233 n 

PURPRESTUKKS, remedy in Equity . . . 921 to 924 a 

Q. 

QUANTAM DAMNIFICATI^S, . . . . 791,795 

when i.ssue of, decreed .... 791 to 799, ^<50 

QUIA TIMET, BILES OF, ^25 to hH 

general pniieiples which go\crn 701, 710, 7.30. h25 to 851 

general nature of H20, 827 

receiver, when appointed on ... . 829 to 83H 

money w hen paid into Court on ... 8.39 to H42 
as to present interests .... 827. 828, 814 

a.s to future intcre.sts . . . 827, 828, 813 to h 18 

security, when rpfpiircd on .... 815,816 

in r'ase of sureties 819 

to prevent wa^ie, &c,, pending a suit . . 851 

in cases of the artual transfer by husband of w’ifc's 

properly 817, 955 

'II. 

REBT'TTER OF TRUST (.‘J.^Tbvst.) . . 1201 lo 1205 

RECEIVP^R, when and how appointed 829 lo 8386 
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Skction 

RECEIVERS, appointed to close^the business of a firm . 672 

{See Bailiffs.) 

how appointed and protected in Equity . 831, 833 tf 

rights and duties of . . ' . , . . 629 to 638 

RECOMMENDATION WORDS OF, . . 1068 to 1074 

when they create a trust .... 1068 to 1074 

RE-ENTRY FOR RENT, when relievea against . . 1315, 1316 

RECORD COMMISSIONERS, 


. their report commented on . . .47, note, 48, no/e 

have thrown light on the origin of Equity Juris* 

diction 47, 48 

REGISTRATION CONSTRUCTIVE, notice by . . 401 to 404 

REGISTRY ACTS, object and policy of . 397, 398, 401 to 404 

(*Ste Notice.) 

RELEASE, when founded in mistake 112, 145 

when obtained through concealment of facts . 217 

by one partner fiauduleotly .... 220,681 

RELIEF, when given, where jurisdiction has attached from 

discovery 64 ^ to 74 

REMAINDER-MAN, when relieved 334 to 340 


{Sec RcvERsioNEns.) 

RE!\1EDIES, two classes in the Engli^ and American Law 25 to 28 
often defective in Courts of Law ... 26, 27 

rosiraiiicd and modelled in (/ourls of Equity to 

meet the exigencies of a case. . . . 27, 28 

different in Court^of Equity and Courts of Law 25 to 29 
not co-extensive in Law and Equity ... 58 


Ri:MlTrAMM: for benefit of creditors, 1041 to 1016 

wln'n on assignment or trust . . . 1041 to 1046 
V. lien revocable, or not .... 1041 to 1016 

ri:nts and profits, 

where premises are destroyed by fire . . 101, 102 

where express covenant to pay . . 101,102 

apportionment of 475 to 482 

{Sec Apportionment.) 

concurrent jurisdiction in cases of . . . 508 to 511 


the jurisdiction is resolved into matters of account 

or of multiplicity of suits .... 508, 509 

wlierc parly has not established his right to mesne 

profits at law 508, 506 

111 cases of tortious or adverse claims . . . 610 

account of, where judgment creditor has levied 

upon real estate 510, 511 

from a tenant under an iltpt . . . 510, 511 

93* 
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RENTS AND PROFITS, Continued. 

from a stranger, who has intruded on an 

infant’s lands 511 

in cases oT a cestui qtie trust ... 512 

incases of dower .... 512,625 

in eases of a bond creditor against the heir 512 

in cases of an heir or devisee . . . 512 

in cases of ejef*tnient and an injunction 

allowed lor a long time ... 513 

against ♦he personal representatives of a 

tenant guilty of a tort . . 513 

tenant in common, on partition, decreed to account 

for . ^55 

remedy in I'quity, when allowed . . . 6"^ I to 686 

when no remedy at law . . . . 6H I to 687 

when <Il^covc^y required . . 681 681 c 

when remedy not allowed in Equity . 681 r/ 

when Equity will decree seisin of rent seek . 6S1 to 686 
relief where d< eiU have been lost . . , 684 

relief, where there is a confusion of boundaries 681 

no relief, w hero one ii» remediless at law from neg- 

licence , • * 618 </ 

r' luedy in Equity sometimes, when a remedy at 

law 68t / , fj'il 6s:> 

sometim* T remedy in r.]niiy beyond analogy of 

law 685 

where rent is charged on laud, owner not person- 

a1ly liable in equity f<»r rent 685 

rctnetly by distress or action of debt now' enlarg# il 

at law 6SJ A, f-^1 r, 685, 6&G 

w'hcre a report to Equity is still advisable in cases 

of rent 685 to 687 

under lessee cannot be sued for rent on the cove- 
nant of the lease at law', but may in equity . 667 

where an original lessee is insolvent. J’quily will 
compel the under lessee to pay the rent . 687 

REP.'VIUS, on oslares, when allowed for . . 1235 lo 1230 

ben for 1235 to 12.31) 

ol “hip^ and other personal properly . . 1210 

li»'n for surli repairs . 1210 to 1212 

PvEPinrriDN, m CivO Law , of money paid under mistake of 

law no, 7io/e 

REPKE.SJ:NTATI0N. . Iiilto208 

Fluco.) 
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RESCISSION OP DEEDS AND INSTRUMENTS, 

SsCTIOIf 

. 692 to 705 

(See Cancellation.) 

when decreed 

. 622 to 705 

void and voidable deeds .... 

. 696 to 702 

in cases uf fraud 

. 696 to 698 

against public policy 

. 696 to 698 

against conscience 

. 696 to 700 

when satisfied .... 

703 to 705 a 

other cases 

703 to 705 a 

upon what terms decreed . - . 

606, 997,707 

RESTRAINT OP MARRIAGE, 

contracts and conditions when void or not 

. 27410 291 

. (See Marriage.) 

RESTRAINT OF TRADE, contracts for . 

592 

(.vc Fraud, Constructive.) 

RESULTING TRUST. (See Trust.) . 

1196 to 1206 


REVKRSIONEHS AM) REMAINDER-MEN, 

whcie relieved against fraud or catching bar- 


gains 334r to 340 

grounds of relief 331 to 330 

their right to relief, unless hcirSf questioned . 33$, note 


age does not prevent the protection of Equity . 337, 338 

contracts by, when necessiiioiis and embarrassed 337 to 310 
where the transactions with, are sanctioned by the 

person in loco 330, 310 

doctrines of thc^Ioman Law as to . . 341 

apportionment of encumbrances between them 

and tenant for life ..... 487 

(Nm IIkius and Expectants.) 

HKVOl'ATlON, uf a legacy, by mistake remedied in Equity ISO, 182 ( 7 , 

183 


REVOCATION OF VOLUNTARY TRUSTS, 

when good . . . 272, 1036 1041 to 1047, HOC 

REVOLUTION, treated as an accident .... 93 


S. 

SALE of assets by an executor, when valid or not . . 570 to 5H1 

fraud in 212 

, {Stc Fkai’d.) 

concealment in cases of 213 

SALE OE LANDS, when decreed in Equity to pay debts by 

acceleration 1217, 1218 

when to raise gross sums payable out of rents 
and profits 1064, 1064 a 

to satisfy liens 1217, 1218 
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INDEX 


• , 

Sfotios 

SALE OF LANDS, ContlnueiL 


{See Lien.) 


on clegits 

. 1317, 1818 

on reversions .... 

. 1217, 1218 

to pay debts, how power construed . 

1001 

to execute trusts under wills . 

1000 to 1062 

trusts for. by whom to he executed . 

lOtiO to 1061 

by whom power to sell to be executed 

1000 to 1001 

when executors are to sell under wills 

1060 to 1002 

SATISFACTION. (See Election.) 


what It is 

1009 

w hat raiecs a question of . 

100!) til 1123 

matter of presumption .... 

lino to 1102 

may be rebutted 

1102 

in ctibf's fjusthm ffentri< .... 

not 

of portions secured by settlement 

. 1I0^1I0!) 

of portions by w*ill and advancement 

lit)'' to 1115 

ofle.jacies, when 

111(1 to 112J 

-.hen not 

1113 to 1122 

of dehi'^ by le;» icies to crediivirs when lIHb 1 1 1'b 1 1*3 

when mil 

. iir.b 1103 

.SFWMEN. (.Sie MvRisrRs) 

33*2 

SE<'RETy or TRADE, 


injunction to prevent disclosure of . 

U,r2 

.SF'd rurriE.S, niar^baliing, and pnoriiies of . r)33 to <>13, K‘I7, ^3'^, 

• 

I03:i <i 

(Stf Marshalling uf Securities.) 


SEISEN, rn l^KV or, whm defect of will bo supplied 

Ibb 

sr par ATI(5N, of CoiiriH of llquity from Courts of Law 

31 to 37 


f CuURlS OF-KwriTV.) 

SEPARATE ESTA'I'K OF WIFE, Hu«iiand and Wife.) 137S 

to 13H0, 13hS to 13ii7 

►SEQI KSTRATION, ofTrot of in Equity .... h33 

JSET-OFK, inoinUll 

at law 11.Tlt.in31 

in F.<iuity 1133 tu 1143 

of {Tjiitual debts and credits . 1133 

rqii It ible debts 143(1, 1137 

of juinl debts atfiinst separate, when . . <503, 004 

flcl-off in the Civil Law .... 113htol1U 

SKrTLEI) ACeJOUNT, wht*n u will be opened . . . 3523 to 5*J(5 

(*S<y» Accoont ) 

SETTLEMENT, when injunction awarded against the asser- 
tion by the heir in tail of a title to its prejudice 6 1 

mistake in, when remedied . . .130, 100, fmtt 



^DBX> 


1113 


• Section 

SETTLEMENT, Confinued. 

underhand agreement to defeat will be avoided 

in Equity 267, 268 

secret of wife in fraud of marital rights . . 273 

post-nuptial, when valid or not ... 372 to 374 

Equity of wife to a 1402 to 1425 

(iSc’C IIuSSAND AND WlF£, AND MaRRIACiE SETTLEMENT.) 

SOLTCrrOU and client, . . . 2I8, 210, 311 to 314 

(Scf Client and Attorney.) 

stkcialty creditor, 

marshalling of assets with respect to 502 to 50/, 571, 572 
SPECIFIC DELIVERY OF CHATTELS, . . .707 to 711 

(Sit Dllivltiy — Chattels.) 

w hen decreed 707 to 71 1 , 90G, 907 

SPECIFIC I'EUFORMANCE OF CONTRACTS, . . 712 to 793 

compelled in Equity . . . .30, 158 to 165 

to enier into partnership . . . 665, notCy 6G0 to 670 

hi.sU)ry of Equity Jurisdiction as to . . . 712 to 716 

general grounds <»f . . . 717 to 720, 738 to 713 

when of awards decreed 1*57, 1158 

when spccilic perfoniiancc not decreed . . 73C 

of agreements to refer 1457, 1458 

of personal property, when decreed . . . 71G to 726 

when decreed of stock or not . • . 716 to 726 

(»f personal acts, hen decreed . . . 718 to 73«. 958 

of personal covenants, when decreed . 718 to 738, 958 

of eo\enaiUs between landlord and tenant . . 718 to 721 

for a partnership ..... 721 

for a lease 721. 728, 729 

of oovonants of a husband for acts of his wifo . 731 to 735 
of covenants of indemnity .... 850 

respecting anuitics 722 

ie.-,peeiing boundaries of estates . . 729 

in l:i\or of Piirelics ...... 730 

CM'icise ot jurisdiction discretionary . . . 712,719 

re?p('ciiiig real properly .... 713 to 793 ?/ 

re>peciing lands in foreign countries . 713,711 

when decreed generally . . . - 743 to 793 h 

when not .... 750, 751, 707. 771 to 777 

in whoM’ favor ..... 723, 736, 788 

when vendee may insist upon specific perform- 
ance, pro fauto ...... 779 

when remedy mutual 729, 736 

how specific performance decreed . . 738, 739 

of parol contracts, when enlorctd or not . . 750 to 782 

ill c.iM’s within Slaime, of Frauds . . . 752 to 782 
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Section 

SPECIFIC PERFORMANCE OF CONTRACTS/ ConftriMcrf. 

in rases of a part performance .... 75^ to 7C8 
in rases ^^here tiefendant sets up a contract dif- 
ferent from plaintif}''s, and ]»]uintiff consents to 
comply with the contract stated by defendant 770 

N\ hat is part perfonnaiice, or not * . . , 7r>0 to 767 

in cases of fraud 7t»8 to 7o8 

distinction between { 1 lintill^ and defendants . 760 

cflect of laches 771 to 781 

in faM“« not within Statute of Frauds . . 78‘J to 787 

aLMiii^t assignees and purchasers with noiiec . 78C, 783 

atrainat privies and represenlaiivcs . . . 7^8 

compensation in case< of .... 773, 761 to 7!)i) 
SPOLIATION OF DEEDS, frauds by .... ‘JVJ, 0.71 
STARE DECISIS, application of this rule .... 106 

STATED .\CrorNT, uhat , Aci . i nt.) . . .VJ3 to 706 

STATUTE OF FRALDS, .... l.W, 330, 373, 371, l.VJJ 
' (S Fl \* I‘, s 1 \TU1I’ 10 .) 

SVATFTE or LIMITATIONS M n, 706 

(Nm LiMM \TI 0 N'S. SiaIITK 

STATUTES OF MORTMAIN 067 

(> ’ Mor.T.M\IN. StATUTKs of.) 

STA'JT TE-S, I ;;th Ell/, as to creditors .... to .S*!! 

27ih Ell/ to purrhaM'rs .... 107 in 1.37 
(.s» J MAT n\ ASr rs ) 

STFUTIFY, niaxmi, that no mail can niuliUy ImiAclf . . 00 '» in 0.31 

SFIiPt F.NA, II \cniinri of thi’4 writ ..... 16 

SI IiRnOATlOX, uliat it is in the Roman L.iw . . .7ii7, t)37 

Si DSTTIT l’lO\, wh.i it i.s in tljc Rom 10 Law . . .767, 637 

nf •■iireuf s to the plac«j of erfdilors* . 493, rin/»\ 3 ')h o, .700 
ailnpii'd from the FaiI Law . . . jt»7, t»37 lo 638 

SrnSTITUTION' TO A LIEN. 

wfi»"h Icj; iices and creditors entii led to . 1007 l«» 1009 

will'll .ii.b-** pienl purcha'icr.s and » neumhrancers 1007 

to 1009 

SLITS, MlT/nPLlCITy or. Ml r.TiFi.miT’i ) 61 177, 
•IliO to 164, 470, 478, 483, 196, 611. 6JI, 679 

SUPPLICAVIT, WRIT OF, 1 176 to 1 178 

when rant ible ..... 1176,1177 

SUPPRESSION, of deeds, fraud-* by .... 070 

SUTttllARIO'- AND FALSI! V, mean mix of these terms 706 

SLftBTIES, rni.ri ilmrnt of factM from . 011, 017 

when liMcharjfcd by rondurt of creditor . 301 i*> 306 

contribution between .... 490 lo 501 

c^roonds of relief in cases «f coiilribuiion . 490 to 197 



rii5 

SsCTlOlf 

SURETIES, Conlmued. 

whether, on payment of the debt, entitled to an 
assignment of the security 493, notr, 499, 499 a, 499 

' 499 c 

snbslilulion of, to the place of creditors 493, nofe^ 498 a, 502 


ciuillnl to soxurities held by the creditor . , 499 

when entitled to relief against a second iiiortgage 421 a 
doclrin(‘s of the Roman Law as to . . 491, 500, 501 

contribution between, enforced at Law and Equity 495 
cases, where relief is more complete in Equity 

than at law . . . . .405, 490 

where an account agd discovery are wanted 496 

where then* are numerous parlies in interest 490 

\Aliere innedy at law is inadequate . . 496 

whrre ono Mirely is insolvent and another 

pays tlic debt 496 

wbrre one dies and the surviving surety 
pays the wholcMlebt .... 497 

• wliero there are distinct bonds with different 
penaltH's, and a surely upon one pays the 

w hole 408 

where there arc counter equities between 

tliem 498 

v\here a second bond Is subsiiliary to another 498 

whether .suretii^ ha\e the hf'nefil of the 
iudgmciit of the creditor against the hail 

of the principal 499 a 

wh* i!.' r a discharge of one discharges the other 


hu rules 498 a, riOhi 

whether one, who pa}s olf a-spiciaUy debt, suc- 
ceed? to its priority .... 409 499 d 

where a surctv has a counter bond from the prin- 

.•ipal . ’ . . . * . . . . 502 

suT*'tics on debt to crown entitled to he siib&ti- 
liitcd to nolits of llie crown . . . 502, no/e 

rinNrip\i. AND Sianv.) 

nur.sliallun: of securities in favor of . . 633 to 645 


(>'*<’ MaKSHALI.#!'', of SkU KllIK''.), 

.^UHEriKS, KKLir.K OV 730 

against creditor .and debtor . . . 730 

hv hill iitntt ..... 730, 849 

on covoii:inl to imiemnify .... 849, 850 

injunctions m favor of . • • • 888, 904 

•Sl'UI'fJ’S. in ca.^cs of charities, how applied . . 1181 


SUnrUISE. its meaning as used in Conils of Equity 120, noiV, 251, note 





SURPRISE, Continue, L 

y> here prosumplive of fraud 
^^hcn mixed up with mistake . 
when a ground of jurisdiction . 
when consent is ohtairicd bv 
where a deed is not read to a parly 
what will avoid a deed 
SURRENDER, when supplied 


110, 120, note, 251 
251 
251 
222 
*251, note 
251 
177 


T. 

# 

TACKING, definition of . 112 

ilN hardship . 413 

[irouinU on winch it is .supported . . 112 to 4lf», 420 

called a 7'' \i 1 1 vn ittn nn .... Ill 

Lord Hardwieke''* account of It*' origin . . 115 

unknov n im the Koin iti Liw . . U5, iv h , 420 

confintd to ^ I' j |iircli\^*rs . . . 110,121 

do« s not exit'iul to crMhtie*', by ludirmeiit, iVc. . 410, 117 

wh<reihir<l inort'jaj^ee purchasi s a prior iwdg- 

ineia 110 to 11^ 

where money is lent upon the credit of the 
1 iiid . , . . . .117,11'^, tiotf , 

\^lllre Tunrtoaoee h i d:^ to the ii.urt.»'i';f)r 

upon j »l’m“ntor ^atwlo . . 117 

or Oil a MToiid rnurt"t„M' . .lift), uotr 

!»Ond di ’jt '• iMiot b»* I c\» d, t \M 1 1 n^tiin^l ht t 

11^, 7io/e, 410 

parte inu-i hold l><»th 'ecntities in satuc ri|>ht 418 

wh# re prior jiii»rii{a;:i e lias a third morl;!apc as 

trustee . . .... 41H 

in ' ase ot a inor(5?a.'»c of a co( \li d i 1I‘*, nnlt 

wloTe piii^ le encumbrancer ha*' bo ijhi a pr.nr 

Cfj» !t cncundoanre . . . . 11‘), «o/c 

not ,ill«w*d in America a;ninst mi sn** « nciim 

hraiiC^’s ilu’y registered 110,7’^''' 

in nior^raoi's of persiin il^rojierly . 1031,1035 

(V NoricT ) 

TENANT, (•'^e L\Nr»i.oi.n an Ibsisr.) . . 3*J3 

TERMS FOR VE\U.'^. on .il trusts . oos m 1003 

nature of . . . . , to lOttl 

ho A they lollow the inln ritance . 021) 

\%hen I’lrir/es arc pr.iinnlv on *^ijrh term**, and • 

when not . . . , . 1003 



Tl'',TIMONY, BILL TO PEIlIMrn'ATE, 


when It lioa 

. 1505 to 1513 

when not 

1511 

for whom it lies .... 

1509 

lies in ciSLb of pen I’lies and forfeitures 

1500 

hi a^iiij&t a bfnin fide piirchiscr 

1500 

dtoree on . . . . 

151S 

public iiion of tc tummy 

1516, note 
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Srciiox 

1505 10 1513 


ri>TlMONV, lill.L TO '1 AKi: DL JiDXE J:S^J 

will II it lirs 

win i w III osvi‘s abh) id 
w 111 1 w ‘ (I ur infirm 
win 1 a wiiin*i5'> oiilv 

111 ( ts( s ()1 f (Mjt u t ;ir (1 Im I 
when ill lit!'* [lubli^b d 
TlMUr.R, c.i«'(*s ot CMiltin^^lowu .... 

ii\ij:. lARsi: or , 'niw it c'ffectb rquit ible dcnundb 

w Hmi ol iln* ( s«,un< ut lln tt . 

will n 111 ( I iln"* < '*•'( m t ol t f » ii K t 01 tnil 7 lb HI /^O 

I mil \Nl) MODI wh( 1 a| ( oniot id . . 4S1, /o> 

u I* <1 i>di( iiou ol ( \cbM|Ui.i OM r jIU, .O.id 

wlnii nii'-diPthm (>1 Oi incf i\ d'-o-p 1 ^ U) . 

icpoiihi and tim c,rou.aK ol juriad.c- 

tnoi 51^^, 

ul ( II r 1 ( I-* d 1 t imi-'t 1 1 •'1 ukd ai biw 3D) 


1313 to r>io 
1j 1.3 to 151 () 
1 j 11 , 1313 
IJll 
1311 , Ifilj 
1515 
1516 , rwlr 
fi<), noie, 517 

lU 


5l‘b 5*20 
bi‘' 


wb uiijiiU w 1 1 .>»l lb'. Ai i modi's 
111’ It) for iihl III iiv 1» »Ui il iri( •> 

/I I ii'\ u» i.aiirj’oo iin e 01 !-<’ , to ? 

leb, 130 
1()0, 4bT , } v' , 
511, 315 to 31‘) 

oi \ (bir-f'iblo m up m tin .r i^tatc UO, lb , D’S 

nun.. .. . N V' "->1 of 1I*J M 1(<1, 1<>7. ! 

. I <*'’»** w*ts in 

( s i’j \i 1 ), Cons i ni ' i im ) 
i \1JK^ I ludv.liiit, *i> urnmjf iiude iiurkb ul anitlicr 

n ’i» i 111 b I im 

I UT'^r ■>. ’ i b’ ' 1 »' ^dictiuii L^row out ul 

1 M\s‘ii i: AM) i»m 

It 1 I lb 0 I*-' “ ul I uiiPcaiuHfit by ibo li^rmor 

iIm ' r p poll ir fdonarv 111 »lbiii . 

1.. nrMialatWi ii tins rcUunbabd that ul clieiil 

and altorm V • • * ‘ ‘ . 

,M/iM iu» i ust a luibiiob'^ phfiM* - ’ 

• iiHh p raiiiioi puroiMfci b « iiin'^tll . v , 4,- 

?’i».— voi !*• 


1 1 1 LI*:, w 

1 Oirrs, bi ' 111 Liwiiy for apcuuni m c uf 4 >7, 

I il \ni 
n:\iD. ' 


Ol)J 

931 

951 

Ih 

*■»*> y 

21, m 
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TKUSTLK AM) CKSTUl QFE TRUST, Contimetl 

not nrcossixry to show Ins bargain to ho advan- 
tageous 3i)1, 

sa.iio rule 'ipplies to afl’cct porsuns in like situ- 
ations 322, 323 

whero trustee suHtiis title-deeds to go out of his 


p»)ijse»sion . 31)2 

accounts hetween ...... 405 

niiMiig up truftt funds with his> own . . . 4t>.> 

not alli'ucd to make profit of trust funds . . -105 

nor to purcliviM* tru.^: i stau ..... 322 


nor to paruko ot hoiinty of t''stui tjue !tu<* unle.ss 


in bpvci.il ca-'V? .... 


321 

Ci'iiijitMib.iiion lo triibtci will tlo r alli>wid 

322, h>r. 

rigln.”^, pnwcfb, and diiiit ^ ot in.-ievs 

(s* Tnrsr.) 

‘»77 

lo 1)7'), 12(i7 to 
1200 

rcrnedic;, a » tin-lc» 


1207 lo 12*K) 

bn acli of t' t 't , w il it I*. 


1207 lo 1290 

raic of tnj>t inoi “v 


IJO'b l27o 

|oir t, wt 'i ri -poll 'u! ' lortacli uihvi 


12*^0 to 12 

w III ii i» now ( il tmin tro''’ 

JP)1 

I., 12S7, l2*-2 

to 1 r» ' 1 1 \ V coiiiie„* II* 1 i» tindi'r 

. 

, l*'*l to l)!<7 

r; "l’’^ 111 ! u / t - ot .Mil h iriistvi*' 


. u'tl to 1)1)7 


riiUSTs,. 


lU'l M.* til 'i < ti'Oj » ». tiir S*r’.l»‘*s 
‘•p* f t> I V p’'ov ,«i» ti lor 
OplUJd tjUf * /*'/ 


itiilcss 


120^ 
12tl2, 1273 r/ 


nnureijf ...... ‘.UA» to 

hi.’'tor/ (»f . .... '.'t/0 to 1)7 1 

Fi F' il proptTU, lien the\ follow the a. ilo;u^ 
ol law ... ... 'J71,h7*» 

c f.i' ri lid. (] Hi r. p ji> . . . 2*’ 

ini’iiko I'l aiipi t; i.ij I]j.5\ Jiin i! i-i -111 arosi 

IroTii . . 1'', r», 7ti 


ilo .s/* L' i\<* ii n» w .'iciiviiy , . 1 ♦ 

r.ol ♦ iu'':vfly » ogn /i)d»* in rtjujiv •*)31 

but i ft dow»'r. lu a tnut • .»o . . t»I <t 

I, i\o the ‘sail*', t i\rri in l/pni*, ^ il at 

ia\% . . . . . hi Ii 

f \*'<'utory, .stu-eej rpp,. ot riifidito atjcin.-* in . t'l 

r» \vlienlh*v l.i.l < f Imm .» » xeruted . It^ 

wh'M/ # 1 i iho.M* tn ] f^ssp-tsioM <tf tin* 

proptrly ...... •'^33 

cas» H of h iilnii'iits cogiii/ihlu at law . . . fiO, 531 

wJo.ri jt.r.tdi*‘iion of Iv^ujly is cxelnsivc ‘'*31, 53.> 
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TRUSTS, Continued . 

. cannot be enforced in ihc ecclesiastical courts . 535* 

trustees, powers, rights, duties of 977 to 979, 1267 to 1290 
responsibility of . . . ‘ . 1267 to 1290 

care of trust-money ..... 1269 

deposit with bankers «... 1269 

letting money, on what securities . 1269 to 127>3 

personal security alone not proper . 1269 to 1278 

duty of, as to real estate .... 1275 

when chargeable with interest . . . 1277 

joint, how far responsible for each other 1280 to 1290 
receipts by joint .... 1280 to 1283 

powers joint, when executable . . . 1062 

{Su Pownn.) 

debt of. by hreaeli trust is not a specialty I2S6 

want ofiru-^tefs supplied in equity . 1000, 1061 

new, w ben appointed . . 1061, 1062, 

trustees when renio\ed . . 1191 a, 12H7, 1289 

irusices, by iniph»''ition .... lObO, 1061 
trusts foreign, jorisiliclion in equity 

llhl to 1186, 1202 to 1300 


I rusts in icspeet to lands . 

wle'ii not entoieeil .... 

lro^ls, <‘onstruetinii of word£» of . 

{St PnwKPv.) 
equity lur'^duMmu, as to . 
evjTi 'S irusis, w liat . 
lo II r j'ige SI 11 b'li.t oLs . 

term for \e:iis . . . . . 

inortgaces . . . . . 

i>si..;[imenls . . . . . 

h\ "■nimijis, when rovot-ible or not 


1293 to 1300 
1206, 1298 
1062 to 1065 


w .iiul If sl.iiiient-^ 
powfrs, when iIh'V are irU'^ts 
hi.li linite and \ague are vnul 

to 1071, 

for eharsty .... 

( s’ , <"11 ATI ITT! s ) 
\.diintai>, when enlorct'd or not 


1062 to 1066 
979 a 
. 983 to 9‘t7 
908 to 1 003 
1901 to 1035 
1030 to 1057 
. 973. 1040 
to 1046 
1058 to 1074 
105S to 1065 
070 <7, fCO h, 1068 
1155, 1183 to 1196 a 
1155 10 1171 


r.iiluro of iru‘'ts. oUeet of 
ehc'iion and »alisl.ielion 


, 973, 979 tf, 9S7, 
1011 to 1044 
979 a, 1155 to 1162, 1196 a 
1075 to 1098 
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SrcTioN 

TRUSTS, Continued, 

charities . . • * . . . . 1130 to 1194 

implied or constTucthe trusts . . 1195 to 1300 

oil presumed intention . . . 1195 to 1254 

money paid to one for use of another . 1011, 119G, 

1196 a 

resulting trust 1196 to 1210 

eleetion, when it creates a trust . . 1082, 1063 

conveyance without consideration, when a 

trust 1197, 1200 

' purchase in the name of anoilicr person 1201 to 

1207 ii 

by a parent in the name of son . . 1202 to 1205 

in name of wife 1204 

pdiit puichase, when a trust . . . 120<) 

purchase by partners, when a trust . . 1207, 1208 

^^hen if!iutt(d 1201 h to 1207 

executor, when a trustee or not, of residue 1208 

exeentoi, who is a debtor, when a trustee 1208, 1209 
charjjc for pp^ment ot debts, when a trust 1058 

to 1000 

purcli'M* l/v trustee, with trust-money . 1210 

pundiise by pai’y undtr covenants, when a 

trust 1210,1211 

recoiiiiiKMiddtion, when a trust or not . 1008 to 1071 

implie<l irustH from equitable conversion of 

piuperly 1211 a to 1215 

vendor, when a trustee . . . 1212 to 1215 

purchaser, when a ti listen . . 1212 to 1215 

ajieiit, purchasing, is a trustee . . . 1211^ 

pun h iscr, when bound to see to the appli- 
cation of pun hjse-moncy, or not . 1121 to 1135 

trudtfr troin ecpiitahle liens . . . 1216 

lien of vendor for purchase money, a trust 1217 to 1230 
on^nu ot . . .... 1219 to 1228 

W'heo lien waived .... 1221 to 1220 

taking a .security, whether a wmver of In n 1226, 1226 
lien extends to and against repn senUtivcs 1227 

lien in i ivor of third persons . 1227, 1228, 1231 

when not ....... 12.32, 12.13 

Inn against piircha.ser.s, in wliat cases 1227, 1229, 

12.32 

lien against general as.signecb . . 122H, 1229 

lien by deposit of title-deeds . . . 1020, 1230 
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TRUSTS, Continued. 

» 

lien by deposit of money for particular pur- 
poses 1231 

lien for repairs and improvements . . 1234 to 1242 

lien for disbursementb, by master of ship . 1241 

by part-owners 1242 

by partners 1243 

lien of creditors, by charge for payment of debts 
in wills . . • . . 1060, 1061, 1244 to 1246 

what words create a charge 1060, 1001, 1244 to 1246 

lien, in what cases a primary charge on land 1003, 1248 
in what cases not 1003, note^ 1249 


lien in favor of dowress • 
trust arising from ultimate liability . 
trust from payments by mistake 
trust of corporation funds for debts . 

. trust of joint creditors on partnership property 
trusts created in iniitum . 

purchase in \iolation erf trust . 
conversion of trust funds i 
piolits of illegal con\ersi(>n . 
sale and repurchase by trustee 
aiising from traads 
purchase, with notice of a trust 
executory trusts, construction of 
trusts never fail in equity for want of trustee 


power to appomlmcnl, when a trust . 
power when a trust .... 
option of itshu {]xif ifu»t . 
TUIIPITUDK, contracts growing out of 


1249 

1249, 1250 

1250, 1251 

1252 

1253 
1254 to 1266 
1251 to 1266 
1257 to 1261 
. 1260, 1201 
. 1263, 1264 
1263 to 1265 

1257 
. 981, 1066 
1058 to 
1061,1190 
1059 to 1062 
1064, 1064 «, 1070 
1262, 1273 a 
. 296 to 301 


U. 


. 239, 264 to 266 
18, 49, 60, 70, 534 


UNDUE 1NFLIH:NCE. (&c lNFLur.Nci.) 

USES. {St I Tin SIS.) 

USES, ('IfAKITAIiLE, legacies fur, no marshalling of as- 

s( Is for ... .... 569 

USURY, coniiaets for 301,302 

(.SfC FrAVD, COSSTRULTIVE.) 


V. 

VENDOR, when specific perfoimance decreed or not, for or 

against 712 to 703 6 
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VENDOR, Continued, 

{See SprciFic Performance.) 

Miien he a trustee 1213 to 1215 

{See TtttrsT.) 

licii of, fur purcbase-inuney • • • 1316 to 1230 

(See Lien.) 

Mhcn his Hen is waived, or not . . . 1224 to 1226 

against whom the hen of, exists . . 1227 to 133^ 

VERDICTS, fraud in, remediable in. equity .... 252 

VOID AND VOIDADLD, whai acts c ipablo of confirmation 307 

VOLUNTARY ('ONTRACTS, when rnfoiced or not . . ' 433 

VOLUNTARY CONVEYANCES, 

r'^hts of suhsequent purchasers in re^jard to . 42ri to 436 
f Fr Arm llnt Convi v \Nf i s ) 

VOLUNTARY (^ONVEYANI^ES FOR RI:NJ:F1T OF CREDIT- 
ORS, when revocible, or not U72, 0b7, 1011 to 1§17, 

nun 

VOLUNTARY DEEDS AND CONTRACTS, 

when enforetd in equity, or not 700, 700 //, 7b7, 7U3 g, 

7U3 h, U73, 087 

VOLUNTARY POST-MPriAL CONTIt \f TS, 

when (iiforced, oi not 1(^2, J03, 2.J0, 2.50, 231, 703 a to 

703 /;, 903, 087 

VOLUNTARY SETTLEMF.NTS, win n \nid or not . . 305 

VOLUNTEERS, v\hen ( puiv will mlerferc oi not in hivot of 105 <7, 

I7f), 133 

in ca^cs of deftcuvo execiilioii of powers 05, 105 (7, 175, 
• 176 


VV. 

WAG r.R, eontr.icls of, when void 2!»1 

WAGER OF li VVV, all.iwi d in many actions of account . 4 lb 

Ward. CJuardian avo Wvim) . . 317 to 3 JO, 188, 

WARD OF ( 1IAN( FRY, when aii infant is . . . 13.32, 13>3 

WASTE, remtdv .it I.iw 000 to 020 

remedy in J-cjuily 900 to 020 

injiinciion to pre\ent, when ^ranted . .012 to 020 

coiM'uiri III jiinsdieiion of Eipiiiy, in eise** of * 515rtu 51H 
bill for account sustained a^ain'tt executor and 
hen for openirij^ a mine and disposing ot the 
(»re ........ 515, 510 

^lonnda of jurisdiction in this ease . . . 515,516 

wheilier, when discovery is sought, an account 

will be decreed 515 to 518 

cases of cutting down limber . . . 60, no/e, 517 



INDEIS. 


il2§ 

Sectiok 

WASTE, Coiitinv6fL 

whether, to suetain an account, there must be a 
prayer for an injunction to prevent fumrc waste 517, 518 

remedy at law 516, 517 

waste by executors and administrators . . 579 to 581 

by husband of feme covert executrix . 58*2 

WEAKNESS, MEN'l'AL, relief in cases of . . . 234 to 230 

WIDOWS^ conditions re^trairiin^j marriage by or to . . 28 j, 7ioi€ 

marshalling.of assets with respect to . . 508 

(Srp Administration.) 

WILLS, of personal and rc.il estate dilFerently construed . 64 b 

defect in exeenting power by, when aided 97, 173, 174 
cancelled by misialve, supposing a later one executed 99 
wliere a party is prevented from making one by 

• accident, no re’ief 105 o 

fraud in obtaining whether remediable in equity 184, note, 

238, 440 

fraud in suppressing whether remediable in equity 184 
mistake in the construction of . . . . 120, 127 

mibtakeb in 179, 180 

oxceiilion ol powers by, inbtead of a deed . 97, 173, 174 

trubls under 10.58 to 107 4 

how construed . , . 1000 to 1002, lOb*', 1065 a 

pow<*r to^scll under trusts lOGl, 106*2 

who arc to execute 1001, 1062 

power to rai'^e portions .... 10(33 to 1065 

dc'^cnplion of persons to take .... 1065 a 

wh It »loscri])lion good or not .... 1005 a 

jjrecatory words, when construed as legacies 1066 lo 1079 
diflerenceof const riictiuiuil wurdo.as to real and 

personal estate in 1067 a 

construction of powers in . . . . IQOO lo 1064 a 

K(piity j'nribdiction in cases of 1061, 1064 a, 1445 to 1449 
peculiar constfucl ion of, in Equity . . . 1068 

Winds of recommendation, wlien a trust or not 1068 lo 1079 
elcciion between claims under . . . 1075 to 1098 

( S > r Eliction and Saiisf action.) 

* satislaction, what is, of claims or not under 1099 to 1135 
bill in Equity lo estahlisk . . . 1445 to 1149 

by whom It lies, or not . . 4 . 1447, 1418 

how eslahlished in Equity . . . . • . 1447, 1449 

WITNESSES, rule in Eiiuity as to prOuf by, in opposiiion to 

answer 1528 

who may be in Equity 1527, 1528 

not proper parties to a bill of discovery . 1 199 to 1502 



1124 


INDEX, 


' nM-TlO'V 

\V ITN K SS KS , Continued. 

exceptions to ihc rule .... 1400 to 150*2 

porpetuatin^ testimony of ... 1505 to 1510 

WORDi^, how construed in wills ..... 1000 to 10C5 a 

dilfercnt constr>'ctioii of, as to real and personal 

estate . ...... 100f> to 100? n 

(^o^(*ription of persons, wh.at is pooil or not 1005, lpn.5o 
description of ]>roperty, wJiai is "Otid or not \0'73 

recommendatory and precatory words, how con- 
strued 10r»<5 to 1071 

powers, words ronforrin;;. hou ronsLructl . lOdO lo 
WRIT, . . ... (ill 

run int'nUotu fur lend i .... 01! 

J> !>•){' a ....... li-J-f. noft 

WRIT OF l\Jf:.N(’TI()N, . ... . . s;i t 

(>>, IsjT Nfl lO.VS.) 

WRIT OF XK KXEAT . . IRM to 117 ' 

\c livcvr Rk w.) 

WRIT OF sri'PLU’.uVll’. . . . . . U-t., HT7 

( ''' Mf err.f* \\ I r ) 

R I I TK.V INSTRT MI'.N r-^. :n, \’.} on ri’n ved 1.*).* in 1« '• 

in who.-e f.iM'r e4'rrt'ete 1 . . l*>t, lOO, 17’*'. 1!)’ 








